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This  volume  contains  all  the  cases  argued  and  determ- 
ined in  the  Supreme  Court  of  the  territory  of  Iowa  from 
the  organization  of  the  Court  down  to  January  term,  1846, 

c        in  which  opinions  have  been  filed. 

[  When  the  reporter  contracted  with  the  publisher  it  was 

t         presumed  that  this  volume  would  contain  full  reports  of  all 
the  cases  down  to  the  reorganization  of  the  Court  under 

4        the  state  authorities;  but  in  this  he  has  been  disappointed. 

^:      Of  the  cases  decided  in  1846,  nearly  the  whole  are  una. 

\  voidably  excluded.  The  reporter  has,  however,  given 
three  important  cases  in  full,  and  briefs  of  the  remaining 
ones,  with  the  exception  of  a  few,  in  which  the  opinions 
were  incomplete,  or  could  not  be  found ;  and  which,  with 
other  cases  of  1846,  will  be  reported  for  the  next  volume. 

|i)  The  reporter  owes  an  apology  to  the  public,  and  espec- 

ially the  members  of  the  Iowa  bar,  for  the  delay  in  bring- 
ing out  these  reports ;  but  in  all  candor  he  can  say  he 
could  not  avoid  it. 

He  tenders  his  respectful  thanks  to  Chief  Justice  Mason 
for  reports,  corrections,  and  memorandums  of  all  the  casps 
decided  prior  to  January  term,  1843. 

Iowa  City,  1847. 
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PREFACE  TO  THE  SECOND  EDITIOI!^. 


When  the  original  volume  of  these  reports  was  published, 
in  1847,  the  legal  profession  of  the  then  territory  of  Iowa 
was  very  limited  in  number,  consequently  a  very  small 
edition  was  published.  At  the  present  time  our  young 
state  contains  a  population  exceeding  one  million,  and  is 
rapidly  increasing.  The  members  of  the  legal  profession 
in  Iowa  at  the  present  time,  almost  equal  her  voting  pop- 
ulation of  1847. 

The  original  volume  has  long  been  out  of  print,  and  but 
a  small  proportion  of  the  profession  are  supplied  with 
copies  of  it.  A  re-print,  therefore,  seemed  to  be  a  neces- 
sity. 

The  publishers  having  purchased  the  unexpired  copy 
right,  determined  upon  a  re-print,  with  notes  and  refer- 
ences to  subsequent  decisions  and  legislation.  In  order 
that  the  re-print  should  correspond  with  subsequent  vol- 
umes of  the  Iowa  Reports,  larger  type  and  superior  paper 
to  that  used  in  the  original, has  been  used,  which,  together 
with  the  notes  and  references,  have  materally  swelled  the 
size  of  the  volume.  The  original  paging,  however,  has 
been  preserved  in  the  margin,  and  the  index  refers  to  the 
marginal  pages. 

The  work  of  preparing  the  notes  and  references  has  been 
performed  by  the  editor  in  the  intervals  of  judicial  labor  ; 
whether  it  has  been  well  done,  he  submits  to  the  judg- 
ment of  the  profession. 


.* 
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SUPREME  COUET  OF  IOWA. 


The  Supreme  Court  of  Iowa  territory  was  coDBtitnted 
by  the  act  of  Congress  of  June  12, 1838,  entitled  "  An  act 
to  divide  the  territory  of  Wisconsin,  and  to  es&blish  the 
territorial  government  of  Iowa."  Bj  this  organic  law,  it 
was  provided  that  the  judicial  power  of  the  territory  of 
Iowa  should  be  vested  in  a  Supreme  Court,  District  Courts, 
&c.  That  the  Supreme  Court  should  consist  of  a  chief  justice 
and  two  associates  judges,  any  two  of  whom  should  be  a 
quorum,  and  who  should  hold  a  term  at  the  seat  of  govern- 
ment of  the  said  territory,  annually.  And  that  they  should 
hold  their  oflSces  for  the  terra  of  four  years.  The  act  also 
provided  that  the  territory  should  be  divided  into  three 
judicial  districts,  and  that  a  District  Court  or  Courts  should 
be  held  in  each  of  the  three  districts  by  one  of  the  judges 
of  the  Supreme  Court,  at  such  times  and  places  as  might 
be  prescribed  by  law ;  and  that  the  judges  should^  after 
their  appointment,  respectively  reside  in  the  districts  as- 
signed them.  That  the  jurisdiction  of  the  several  Courts 
provided  for,  both  appellate  and  original,  and  that  of  the 
probate  Courts  and  of  the  justices  of  the  peace  should  be 
as  limited  by  law,  &c.  The  Supreme  and  District  Courts, 
respectively,  were  vested  .with  a  chancery  as  well  as  a  com- 
mon law  jurisdiction ;  and  writs  of  error,  bills  of  excep- 
tion, and  appeals  in  chancery  causes  were  to  be  allowed  in 
all  cases,  from  the  final  decisions  of  the  District  Courts  to 
the  Supreme  Court,  under  euch  regulations  as  might  be 
prescribed  by  law.  fiut  that  in  no  case  removed  to  the 
Supreme  Court,  should  trial  by  jury  be  allowed  in  said 
Court. 


vi  SUPREME  COURT  OF  IOWA 

It  was  further  provided  that  writs  of  error  and  appeals 
from  the  final  decision  of  the  said  Supreme  Oonrt  should 
be  allowed  and  taken  to  the  Supreme  Court  of  the  United 
States^  in  the  same  manner  and  under  the  same  regulations 
as  from  the  Circuit  Courts  of  the  United  States,  where  the 
value  of  the  property  or  the  amount  in  controversy  to  be 
ascertained  by  the  oath  or  affirmation  of  either  party, 
should  exceed  one  thousand  dollars.  And  that  each  of  the 
said  District  Courts  should  have  and  exercise  the  same 
jurisdiction  in  all  cases  arising  under  the  constitution  and 
laws  of  t]^e  United  States,  as  is  vested  in  the  Circuit  and 
District  Courts  of  the  United  States.  And  that  writs  of 
error  and  appeals  from  the  final  decision  of  the  said 
Courts,  in  all  such  cases,  should  be  made  to  the  Supreme 
Court  of  the  territory,  in  the  same  manner  as  in  other 
cases. 

Under  this  act,  the  president,  by  and  with  the  advice 
and  consent  of  the  Senate,  nominated  and  appointed 
Charles  Mason,  chief  justice,  and  Joseph  Williams  and 
Thomas  S.  Wilson,  associate  judges;  who  were  continued 
in  office,  by  re-appointment,  until  the  organization  of  the 
state  government;  and  presided  during  the  period  em- 
braced in  these  reports. 

By  the  constitution  of  the  state  of  Iowa,  the  judicial 
power  is  vested  in  a  Supreme  Court,  District  Courts,  and 
such  inferior  Courts  as  the  General  Assembly  may  from 
time  to  time  establish.  The  Supreme  Court,  consisting  of 
a  chief  justice  and  two  associates;  to  be  elected  by  joint 
vote  of  both  branches  of  the  General  Assembly,  and  to  hold 
their  offices  for  six  years. 

The  constitution  also  provided  in  the  schedule,  that  all 
officers,  civil  and  military,  then  holding  their  offices  and 
appointments  in  the  territory  under  the  authority  of  the 
United  States,  or  under  the  authority  of  the  territory, 
should  continue  to  hold  and  execute  their  respective  of 
fices  and  appointments  until  superseded  under  the  consti- 
tution. 
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The  first  General  Aesemblj  failing  to  elect  Supreme 
Judges,  the  territorial  judges  were  continued  in  office  by 
virtue  of  the  above  provision ;  and  no  permanent  appoint- 
ments will  likely  be  made  until  the  meeting  of  the  second 
Oeneral  Assembly  of  the  state.  Previous  to  the  July  term, 
1847,  Ohief  Justice  Mason  and  Justice  Williams  resigned, 
and  the  governor  appointed  Judge  Williams,  chief  justice, 
^vice  Judge  Mason,  and  John  F.  Kinney,  Esq.  associate  jus- 
tice, vice  Judge  Williams,  resigned.  And  the  July  term  was 
held  by  Judges  Williams,  Wilson,  and  Kinney.  Since 
that  time  Judge  Wilson  has  resigned,  but  the  yacancy  had 
not  been  filled  when  this  volume  went  to  press. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THB 

SUPREME  COURT  OF  IOWA. 


JULY    TERM,    1839. 


Hon.  CHARLES  MASON,  Chief  Jubticb. 

"     JOSEPH  IHLLIAMS,    UsflOCiATB  Jthmjim. 
«     THOMAS  8.  WILSON,  l^**^^™ '^'^'^ 


In  the  matter  of  Ralph  (a  colored  man),  xm  Habeas 

Corpus  (a).  , 

Wkere  a  alaye  goes  with  the  consent  of  his  master  to  become  a  perma- 
nent resident  of  a  free  state,  he  cannot  be  regarded  as  a  Aigitiye 
slaye. 

The  act  of  1820,  for  the  admis^on  of  Missouri  into  the  Union,  which 
prohibits  slavery  north  of  80  deg.,  80  min.,  was  not  intended 
merely  as  a  naked  declaration,  requiring  Airther  legislative  action  to 
carry  it  into  effect,  but  must  be  regarded  as  an  entire  and  final  pro- 
hibitioii. 

The  master  who,  subsequently  to  this  act,  permits  his  slave  to  become  a 
permanent  resident  here,  cannot  afterwards  exercise  any  acts  of 
ownership  over  him  within  this  territory. 

Salph,  being  within  this  territory,  was  claimed  by  Mont- 
gomery, a  resident  of  Missouri,  as  his  slave,  and  by  virtue 

(a)  The  questions  involved  in  this  case  are  no  longer  of  any  great 
practical  importance.  The  distinction  between  free  and  dace  etcstee 
within  the  Union  no  longer  exists ;  for  within  its  bounds  aU  are  now 
frae.    No  jIom  can  tread  the  soil  or  breathe  the  air  of  free  America. 
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of  a  precept  from  a  justice  of  the  peace,  and  certain  pro- 
ceedings pursuant  to  statute  being  had  before  him,  the 
sheriff  of  Dubuque  county  delivered  the  negro  into  the 
custody  of  the  claimant,  for,  the  purpose  of  being  trans- 
ported to  Missouri. 

Ralph  was  afterwards  brought  before  the  Judge  of 
*2      the  8d  District  by  a  *writ  of  habeas  oorpvs^  from 

whence,  by  consent  of  parties,  the  proceedings  were 
transferred  to  the  Supreme  Court  upon  an  agreed  state  of 
facts,  in  substance  as  follows : 

That  in  1834,  Ralph  being  the  slave  of  the  claimant,  a 
written  agreement  was  entered  into  between  them,  by 
which  Ralph  was  permitted  to  come  into  this  territory  to 
reside  —  he,  on  his  part,  stipulating  to  pay  the  claimant 
the  sum  of  $550  with  interest  from  the  1st  of  January 
1835,  as  the  price  of  his  freedom ;  that  it  was  to  earn  the 
purchase  money  for  his  freedom  that  he  then  left  Mis- 
souri and  came  to  Dubuque,  where  he  remained,  working 
in  the  lead  mines,  until  the  time  of  the  proceedings  before 
the  justice,  and  that  having  failed  to  comply  with  his  con- 
tract of  payment,  he  was  reclaimed  by  his  former  master. 

RosEB,  for  the  claimant,  contended, 

1.  That  Ralph,  being  a  resident  of  the  territory  of  Wis- 
consin, at  the  time  both  of  the  pass^oe  akd  takoto  bffbot 
of  the  organic  law  of  that  territory  —  and  also  a  resident 
of  Iowa  territory,  at  the  time  of  the  passage  and  taking 
effect  of  the  organic  law  of  Iowa  territory,  he  became  fbbb 
by  operation  of  the  12th  section  of  said  organic  laws, 
which  expressly  extend  to  the  inhabitants  of  said  territo- 
ries of  Iowa  and  Wisconsin,  the  benefits  of  the  articles  of 
compact  contained  in  the  ordinance  for  the  government 
of  the  territory  north-west  of  the  river  Ohio,  by  which  the 
benefit  of  the  writ  of  habeas  corpus  (the  remedy  here 
sought)  is  guaranteed  to  the  inhabitants  of  said  territoriea 
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Dorth-weet  of  Ohio  —  and  whidi  also  declares,  '^No  man 
shall  be  deprived  of  his  liberty,  or  property,  but  by  the 
jadgment  of  his  peers,  or  the  law  of  the  land."  See  2d 
article  of  compact,  contained  in  the  ordinance  of  Oon- 
gress  of  1787.  And  that  "There  shall  be  neither  slavery 
nor  involuntaiy  servitude  in  the  said  territory,  otherwise 
than  in  the  punishment  of  crimes  whereof  the  parties  shall 
have  been  duly  convicted."  See  6th  article  of  said  com- 
pact 

2.  That,  independent  of  the  articles  of  compact  and 
organic  laws  above  cited,  Ralph  became  free  so  soon  as, 
by  consent  of  his  master,  he  became  an  inhabitant  of  what 
is  now  the  territory  of  Iowa,  by  virtue  of  the  act  of  Con- 
gress, entitled,  "An  act  to  authorize  the  people  of  Missouri 
territory  to  ibrm  a  constitution  and  state  government,  and 
for  the  admission  of  such  state  into  the  Union,  on  an  equal 
footing  with  the  original  states,  and  to  prohibit  slavery  in 
certain  territories,"  by  which  it  is  declared,  that 
"In  all  that  territory  ceded  by  France  to  the  *United  *8 
States,  under  the  name  of  Louisiana,  which  lies 
north  of  thirty-six  degrees  and  thirty  minutes  north  lati- 
tude, not  included  within  the  limits  of  the  state  contem- 
plated  by  this  act,  slavery  and  involuntary  servitude,  oth- 
erwise than  in  the  punishment  of  crimes,  whereof  the  par- 
ties shall  have  been  duly  convicted,  shall  be,  and  is  here- 
by, forever  prohibited."  See  8th  Section  of  said  Act 
Ing.  Digest  of  Laws  of  U.  S.  of  America,  614.  That 
the  present  territory,  being  part  of  the  country  subjected 
to  such  prohibition,  the  petitioner,  as  there  is  no  law  by 
which  he  can  be  removed  elsewhere,  is  fbeb  in  the  exer- 
cise of  his  right  to  remain  here.  Where  a  West  India 
slave  came  to  England  with  his  master,  and  again  returned 
with  him  to  the  West  Indies,  it  was  held,  that  although 
he  was  still  subject  to  servitude  on  his  return  to  the  In- 
dies, yet  "  no  coercion  could  be  exercised  over  him*  while 
in  England."     2d    Hagg.    Adm.   Bep.    94;   2d   Kent's 
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Oom.  note  to  page  249.  The  claimant  cannot  poseess  anj 
natural  right  to  remove  the  petitioner  to  where  he  may, 
by  the  aid  of  human  law,  be  reduced  again  to  slavery ;  for 
Buch  a  state  is  declared  to  be  ^^  repugnant  to  reason  and  the 
principles  of  natural  law."  See  Blac.  Oom.  vol.  Ist,  p. 
488. 

And  still  stronger  is  the  language  of  much  earlier  and 
higher  authority;  in  the  divine  writings  of  Moses^  it  is 
said,  ^^  Thou  shalt  not  deliver  unto  his  master  the  servant 
which  is  escaped  from  his  master  unto  thee,"  ifec.,  32d 
Ohap.  Deut.  16th  verse.  But  this  is  not  a  case  of  an  ^^  es- 
cape," but  emigration  by  consent  of  the  master. 

8.  That  he  cannot  be  considered  as  either  coming  into, 
or  remaining  in,  the  territory,  in  violation  of  the  law  pro- 
hibiting persons  of  color  from  settling  in  this  terri\;ory, 
without  evidence  of  freedom,  &c. ;  for  it  is  in  evidence 
that  he  was  here  at  the  time  of,  and  previous  to,  the  organ- 
ization of  the  territorial  government,  and  even  at  the 
time  of  the  first  extension  of  civil  government  over  the 
country,  by  the  act  of  Oongress  of  1884,  attaching  it  to 
the  then  territory  of  Michigan  for  temporary  government. 

4.  That  he  cannot  be  reclaimed  and  delivered  over  to 
his  former  owner  under  our  statute,  nor  under  the  laws, 
ordinance,  or  constitution  of  the  United  States,  providing 
for  the  re-taking  of  fugitive  slaves  who  have  escaped  from 
service ;  for  it  is  in  evidence  that  he  came  to,  and  remained 
in,  the  territory,  not  as  a  fugitive  from  service,  to  which  he 
was  then  legally  holden  in  some  state  of  the  Union,  but  by 
the  voluntary  consent  and  agreement  of  his  former  owner, 
the  present  claimant. 

5.  That  the  claimant,  Montgomery,  by  permitting  his 
slave  to  come  to  that  portion  of  the  territory  of  the 

*4      United  States  in  which  slavery  was  ^then,  and  still 
is,  prohibited,  for  the  purpose  of  remaining  indefi- 
nitely, virtually  manumitted  such  slave ;  that  the  very  fact 
of  hiB  contracting  with,  presupposes  a  state  of  freedom  on 
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the  part  of,  the  slave ;  that  if  Montgomer j  has  any  relief, 
it  is  on  that  contract,  for  the  money  agreed  to  be  paid,  whidb 
is  neither  conceded  here,  nor  decerned  in  any  manner  essen- 
tial to  the  adjudication  of  this  question,  which  is  a  question 
entirely  of  freedom. 

Lee  V.  Lee,  8  Peter's  Rep.  44 ;  Fanny  v.  Montgomery 
and  others,  Breese's  Reps.  188;  Act  of  Virginia  for  ces- 
mon  of  Nortiiwest  territory,  6th  vol.  Laws  U.  S.  A.  478 ; 
John  Merry  v.  TifSn  and^  Menard,  1  vol.  Misso.  Rep. 
725 ;  Winny  v.  Whitesides,  ib,  472 ;  Ralph  v.  Duncan, 
3d  Misso.  Rep.  194 ;  Julia  v.  Samuel  McKinney,  tb.  270; 
1st  Blac.  Com.  127 ;  ib.  428,  424,  426 ;  2d  of  Kent's 
Com.  247,  248,  249;  Case  of  Somerset,  11  vol.  State 
Trials,  p.  339 ;  Lofts'  Reps.  1 ;  Case  of  Knight,  a  negro 
dave,  in  1778 ;  Kame's  Principles  of  Equity,  vol.  2d,  184. 

Leasnibd  &  Bbsrt,  for  Montgomery,  insisted, 

Ist  That  Ralph,  having  failed  to  perform  his  part  of 
the  contract,  by  paying  the  price  of  his  freedom,  was  to  be 
regarded  as  a  fugitive  slave,  and  as  such  might  be  claimed 
by  virtue  of  the  act  of  Congress. 

2.  That  slavery  was  not  prohibited  in  this  territory,  the 
act  of  1820,  for  adnutting  Missouri  into  the  Union,  which 
contained  a  prohibition  of  slavery  north  of  36  deg.,  80 
min.,  not  being  intended  to  take  effect  on  the  rights  of  in* 
dividnala  without  further  legislative  action,  but  merely 
meant  to  direct  the  local  legislatures  to  pass  laws  prohibit- 
ing slavery  within  the  described  limits ;  that  the  act  of  Con- 
gress contained  no  sanction,  and,  consequently,  had  no  bind- 
ing force ;  that  even  if  the  act  was  intended  to  operate 
without  further  legislation,  it  did  not  work  a  forfeiture  of 
dave  property,  and  would  in  this  case  go  no  further  than 
merely  to  require  the  claimant  to  remove  his  property  out 
of  the  territ<»ry ;  that  the  case  was  similar  in  some  respects 
to  that  of  property  invested  in  private  banking,  contrary 


*  \ 
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to  the  provisions  of  the  statute,  where,  although  the  owner 
might  be  made  liable,  the  property  would  not  be  oonfiscsr 
ted. 

By  thr  Cotjbt,  Mason,  Chief  Justiob. — ^This  case  does 
not  come  before  us  in  any  of  the  ordinary  methods  of  appli- 
cation to  an  appellate  Court,  so  that  it  is,  perhaps,  not  strictly 
regular  for  us  to  entertain  jurisdiction  of  it  at  all.  As, 
*6  however,  it  involves  an  important  question,  *which 
may  ere  long,  if  unsettled,  become  an  exciting  obe, 
and  as  it  is  by  the  mutual  assent  and  request  of  all  the 

:  parties  interested,  we  concluded  to  listen  to  the  argument, 
and  make  a  decision  in  the  case  without  intending  it  as  a 
precedent  for  the  future  practice  of  this  Court 

The  petitioner,  a  colored  man,  who  was  claimed  as  a 
slave  before  the  justice  of  the  peace,  and  who  was  about 
to  have  been  delivered  up  accordingly,  asserts  that  he  is 

:  free.  If  this  be  actually  the  case,  the  writ  of  habeas  oor- 
jyu8  was  properly  brought,  being  the  only  means  by  which 
the  Judge  of  the  District  Court  could  exercise  a  remedial 

<"  control  over  the  illegal  acts  of  justices  of  the  peace,  in  ca- 

-  S68  like  this.  The  proceedings  having  been  transferred  to 
this  Court,  it  will  be  proper  for  us  to  make  such  a  disposi- 
tion of  the  matter  as  might  have  been  made  by  the  Dis- 
trict Judge  while  the  subject  was  before  him. 

The  claimant  asks  that  the  petitioner  be  restored  to  him 
as  a  slave,  and  principally  for  the  following  reasons:  —  In 
the  first  place,  that,  by  the  act  of  Congress  of  1820,  which 
authorized  the  people  of  Missouri  to  form  a  constitution  and 
state  government,  and  which  prohibited  slavery  in  all  that 
portion  of  the  old  Louisiana  territory  lying  north  of  thirty- 
six  degrees  and  thirty  minutes  of  north  latitude,  not  in- 
cluded within  the  then  contemplated  state,  it  is  provided, 
"That  any  person  escaping  into  the  territory  thus  set 
apart,  from  whom  labor  or  service  is  lawfully  claimed  in 
any  state  or  territory  of  the  United  States,  such  fugitive 
may  lawfully  be  reclaimed  and  conveyed  to  the  person 
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claiming  his  said  labor  or  Bervices."  Under  this  provision, 
we  are  called  upon  to  decide  that  the  petitioner  is  a  fugi- 
tive slave,  because,  although  the  master  consented  that  he 
should  come  to  this  territory,  and  for  aught  that  appears, 
remain  here  for  four  or  five  years,  still  there  was  an  ex- 
press stipulation  that  he  should,  at  some  future  time,  pay 
to  his  former  master,  the  sum  of  five  hundred  dollars,  with 
interest ;  that,  not  having  complied  with  this  agreement, 
he  is  to  be  regarded  as  being  here  without  permission,  and, 
consequently,  as  having  escaped  into  the  territory. 

Such  a  construction  would  introduce  almost  unqualified 
slavery  into  all  the  free  states.  The  constitution  of  the 
United  States  contains  a  provision  in  relation  to  fugitive 
slaves,  substantially  the  same  as  that  embraced  in  the  act 
of  Congress  above  referred  to ;  so  that  in  this  particular,  all 
the  free  states  of  the  Union  are  in  the  same  predicament  as 
this  territory,  buppose,  then,  the  southern  master  should 
permit  his  slave  to  emigrate  to  some  of  the  free  states, 
upon  the  express  condition  that  he  should  remain  forever 
the  slave,  or  (which  is  the  same  thing)  the  submissive  ser- 
vant of  some  particular  individual,  his  heirs  and  as- 
signs. *While  he  fulfils  this  agreement,  he  is  a  slave  *6 
to  his  new  ntiaster  in  the  North,  and  as  soon  as  he  vio- 
lates it,  he  beccAnes  again  the  slave  of  his  old  one,  at  the 
South,  who  may,  forthwith,  reclaim  him  as  a  fugitive.  We 
cannot  countenance  such  a  doctrine. 

From  the  facts  agreed  upon  in  this  case,  it  seems  that 
the  claimant  permitted  his  slave  to  come  to  this  territory. 
The  permission  seems  to  have  been  absolute ;  but  there 
was  also  an  understanding  that  the  latter  was  to  pay  the 
former  a  certain  amount,  as  the  price  of  his  freedom.  How 
the  failure  to  comply  with  this  understanding  could  render 
a  removal,  undertaken  with  the  master's  consent,  an  es- 
cape, we  are  unable  to  comprehend.  The  petitioner  is  un- 
der the  same  obligation  to  fulfil  this  engagement  as  though, 
instead  of  its  being  the  price  of  his  freedom,  the  debt  had 
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been  incurred  for  the  purchase  of  any  other  species  of 
property.  It  is  a  debt  A^hich  he  ought  to  pay,  but  for  the 
non-payment  of  which  no  man  in  this  territory  can  be  re- 
duced to  slavery. 

We  did  not  say  there  can  be  no  escape  where  the  slave 
goes  to  a  free  state  by  the  consent  of  the  master :  If,  sent 
upon  an  errand,  or  traveling  in  company  with  his  master, 
he  should  refuse  to  return,  he  might  probably  be  regarded 
as  a  fugitive.  But  this  certainly  cannot  be  the  case  where 
the  journey  was  undertaken  with  the  understanding  of  all 
parties  that  the  slave  was  going  to  become  a  permanent 
resident  of  tiie  free  state  or  territory. 

But  it  is  contended,  on  the  part  of  the  claimant,  that 
slavery  is  not  prohibited  in  this  territory ;  that  the  act  of 
1820,  above  mentioned,  is  a  mere  naked  declaration,  re- 
quiring further  legislation  to  render  it  operative,  that  it 
merely  imposes  a  duty  on  the  states  and  territories  to  be 
formed  within  the  prescribed  limits,  but  that,  without 
fhrther  action  on  the  subject,  the  law  has  no  sanction,  and, 
consequently,  no  force.  This  position,  we  think,  cannot 
be  maintained.  Congress  possesses  the  supreme  power  of 
legislation  in  relation  to  the  territories,  and  its  right  to 
prohibit  slavery,  at  least  in  relation  to  slaves  subsequently 
introduced,  is  doubtless  legitimate.  Has  that  right  been 
exercised  in  relation  to  this  territory  ?  The  language  of 
the  act  of  1820,  in  relation  to  the  district  of  country  in 
which  this  territory  is  embraced  is,  that  slavery  therein 
"  shall  be,  and  is  hereby,  forever  prohibited."  This  seems 
to  us  an  entire  and  final  prohibition,  not  looking  to  future 
legislative  action  to  render  it  effectual. 

But  it  is  said  that,  although  the  act  may  prohibit  slavery, 

it  does  not  declare  a  forfeiture  of  slave  property,  and  that 

the  most  which  the  law  will  authorize  will  be,  to  re* 

*7      quire  the  master  to  remove  that  ^property  out  of  the 

territory.     It  is  true  that  the  act  thus  mentioned 

does  not,  in  ejcpresa  terms,  declare  a  forfeiture  of  slave 
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property,  bnt  it  does,  in  effect,  declare  that  such  property 
shall  not  exist. 

The  master  who,  subsequently  to  that  Act,  permits  his 
slave  to  become  a  resident  here^  cannot  afterwards  exercise 
any  acts  of  ownership  over  him  within  this  territory.  The 
law  does  not  take  away  his  property  in  express  terms,  but 
declares  it  no  longer  to  be  property  at  all.  Of  couree 
those  legal  remedies,  which'  can  only  be  resorted  to  upon 
the  presumption  of  a  still  subsisting  ownership  in  the 
master,  become  altogether  annihilated. 

A  wide  difference  exists  between  the  present  case  and 
that  supposed  in  the  argument,  of  an  act  of  the  legislature 
prohibiting  private  banking.  In  the  latter  case  the  prop- 
erty invested  in  that  traffic,  in  violation  of  the  law,  would 
not,  in  general,  be^.ome  forfeited.  But  suppose,  that,  in- 
stead of  prohibiting  the  investment  of  property  in  private 
banks,  the  act  should  declare  that  property  so  invested 
should  cease  to  be  the  subject  of  property  at  all  (and  sup- 
pose a  phyeical  capability  in  the  law  to  carry  out  that  de- 
claration), could  the  former  owner,  after  such  investment, 
invoke  the  aid  of  the  laws  to  restore  him  what  had  once 
been  his,  but  which  was  now,  like  the  air,  rendered  inca- 
pable of  being  appropriated  by  any  one  ?  Such  is  precise- 
ly the  state  of  things  in  the  case  now  before  us.  Property, 
in  the  slave,  cannot  exist  without  the  existence  of  slavery ; 
the  prohibition  of  the  latter  annihilates  the  former,  and, 
this  being  destroyed,  he  becomes  free. 

Gould  the  claimant,  in  this  case,  retain  the  tustody  and 
control  of  the  petitioner  without  invoking  the  aid  of  our 
laws,  and  without  their  violation,  we  certainly  should  not 
interfere  to  prevent  him.  But,  when  he  applies  to  our  tri- 
bunals for  the  purpose  of  controlling,  as  property,  that 
which  our  laws  have  declared  shall  not  be  property,  it  is 
incumbent  on  them  to  refuse  their  co-operation.  When, 
in  seeking  to  accomplish  his  object,  he  illegally  restrains  a 

human  being  of  his  liberty,  it  is  proper  that  the  laws,  which 
—2 
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Bhould  extend  eqnal  protection  to  men  of  all  colors  and 
conditions,  should  exert  their  remedial  interposition.  ^  We 
think,  therefore,  that  the  petitioner  should  be  discharged 
from  all  custody  and  constraint,  and  be  permitted  to  go 
free  while  he  remains  under  the  protection  of  our  laws. 


OASES 
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DECEMBER  TERM,  1839. 

Hon.  CHARLES  MASON,  Chief  Jubtice. 
"     JOSEPH  WHiLIAMS,    )  ^ 
-     THOMAS  8.  WILSON,   [^««x^t»  J™«»8- 


John  Aiken,  et  al.  v.  John  Appleby. 

Error  to  Lee.  \ 

Upon  the  agreement  to  leave  premises  on  receiying  ten  days  notice,  ten 
AiU  days  must  elapse,  exclusive  of  that  on  which  notice  is  given,  before 
action  can  be  instituted  to  expel  the  tenant  fh)m  the  preniises  (&). 

Bt  THB  OouBT,  Mason,  Chief  Justiob.  —  From  the  bill 
of  exceptions  in  this  case,  it  appears  that  the  defendant  was 
tenant  of  the  plaintiffs,  under  a  condition  that  he  should 
at  any  time  leave  the  premises  upon  receiving  ten  days 
notice.  That  such  notice  was  served  upon  him  on  the  last 
day  of  April,  1838,  and  that  suit  was  commenced  against 
him  on  the  tenth  of  May  following.  The  Judge  of  the 
District  Court  charged  the  jury,  that  ten  full  days  must 

%  Richardson  «.  B.  &  M.  R.  R.  Co.  8  Iowa,  260 ;  Dilts  «.  Ziegler,  1 
Gr.  164 ;  Carleton  v.  Byington,  16  Iowa,  688 ;  Robinson  «.  Foster,  12 
Iowa,  186;  Rev.  §41^1. 
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elapse,  exclusive  of  the  day  on  which  notice  was  given,  be- 
fore an  action  could  be  legally  instituted  against  him,  to 
expel  him  from  the  premises ;  and  that,  consequently,  the 
action  was  prematurely  commenced.  This  is  the  error 
complained  of. 

Suppose  a  notice  of  only  one  day  had  been  requisite. 
Could  the  suit  have  been  legally  commenced  on  the  first 
day  of  May  ?  We  think  not.  The  law  disregards  frac- 
tions of  a  day.  It  matters  not  what  hour  of  the  day,  there- 
fore, the  notice  was  served,  if,  under  such  circumstanceSy 
the  action  might  have  been  commenced  on  the  first  day  of 
May,  the  rule  of  law  must  be  general.  Notice  might, 
therefore,  be  given  on  the  evening  of  the  last  day  of  April, 
and  suit  commenced  early  on  the  following  morning.  This  is 
clearly  unreasonable ;  for,  when  the  tenant  stipulates  for 
one  days  notice,  he  should  have  at  least  one  full  day. 
Where  one  days  notice  is  necessary,  and  that  notice  was 
.  given  on  the  last  day  of  April,  if  suit  could  not  be  com- 
menced until  the  second  day  of  May,  then  if  ten  days  no- 
tice had  been  requisite,  under  like  circumstances,  the  action 
could  not  legally  be  brought  until  the  eleventh  day  of  May. 
The  Judge  of  the  District  Court,  therefore,  charged  the 
jury  correctly,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed,  accordingly. 


*9        *Geouge  Temple  v.  Hays  &  Hi:NDERSiiOTT. 

Ettct  to  Des  Moines, 

(c)  A  statute  may  have  effect  prior  to  its  promulgation. 

(c)  On  tlis  mbject  of  the  taking  effect  of  ttatutes,  see  new  Const  art.  3, 
§  26 ;  Rev.  §§  28,  24,  25,  26,  27,  28 ;  Allen  o.  Dunham,  1  Gr.  89 ;  Roop 
«.  Beaton,  4  Gr.  252 ;  Charles  &  Blow  v.  Lamberson,  1  Iowa,  435 ;  State 
«.  Clark,  et  d,  ib.  70 ;  Tatcher  f>,  Haun,  12  Iowa,  303 ;  Hunt  o.  Mur- 
ray, €t  al,  17  Iaw&,  813 ;  Bartruff  «;  Remey,  15  Iowa,  257. 
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{d)  A  promiasoiy  note  under  seal,  is  negotiable  in  the  same  way  as  other 
notes  not  under  seal,  and  the  actual  holder  of  such  note,  endorsed  in 
blank,  may  bring  his  action  thereon  against  the  maker. 

The  statutory  provision  declaring  that  fraud  may  be  setup  against  a  note 
in  the  hands  of  an  innocent  assignee,  does  not  apply  to  a  note  assigned 
before  that  statute  took  effect.  Such  defence  is  not  available  in  the 
absence  of  statutes  on  that  subject. 

(0)  Where  a  note,  made  payble  to  "  A  B,  or  order,"  is  endorsed  in  blank, 
the  holder  may  sue  in  his  own  name ;  or  he  may  sue  in  the  name  of  A 
B  to  his  own  use. 

But  in  this  case,  any  defence  available  against  A  B  may  be  set  up 
against  the  holder  of  the  note. 

Temple  made  his  sealed  note,  payable  to  Hays  &  Hen- 
dershott, or  order,  the  latter  endorsed  it  in  blank,  and  suit 
was  instituted  thereon  by  Huntington,  the  holder,  in  the 
name  of  Hays  &  Hendershott,  for  his  use. 

The  defendant  pleaded  non  est  factum^  and  on  the  trial 
offered  to  prove  fraud  in  the  inception,  which  was  objected 
to,  and  the  objection  sustained  by  the  court. 

There  were  three  errors  assigned  in  the  case. 

1.  That  the  note  on  which  the  action  was  brought,  was 
permitted  to  go  to  the  jury,  without  the  execution  of  the 
same  having  been  proved. 

2.  That  the  instrument  on  which  the  action  was  brought 
did  not  appear  to  have  been  endorsed  to  the  beneficial  hol- 
der mentioned  in  the  plaintiff's  declaration. 

3.  That  the  defendant  in  the  Court  below  offered  to 
prove  fraud  in  obtaining  the  note  originally,  to  which  the 
plaintiff  objected,  and  the  objection  was  sustained  by  the 
Court. 

{d)  Private  seals,  and  the  difference  between  sealed  and  unsealed 
instroments,  are  abolished  by  statute.    Rev.  §  1823. 

(e)  Rev.  §  2757 ;  Conyngham  «.  Smith,  16  Iowa,  471 ;  Farwell  v. 
lyier,  5  Iowa,  555 ;  Fear  «.  Jones,  6  Iowa,  169 ;  Sheldon  «.  Middleton, 
10  Iowa,  47 ;  Cottle  v.  Cole  &  Cole,  20  Iowa,  486 ;  Rice  e.  Savery,  22 
Iowa,  470.  The  words  ^^for  the  use  of  another "  regarded  as  surplusage. 
State  V.  Butterworth,  2  Iowa,  168 ;  Scott,  for  the  use,  &c.  v.  Granger,  8 
Iowa,  447. 
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These  assignments  of  error  were  now  argned  by  Gbiues^ 
for  the  plaintiff,  and  Robeb  &  Stabb,  for  defendants. 

Gbimes,  for  the  plaintiff,  contended,  that  where  the 
beneficial  holder  instituted  a  suit  in  the  name  of  the  orig- 
inal obligee,  the  obligor  has  a  right  to  the  same  defence 
as  though  the  bond  were  not  endorsed.    The  defendant 

can,  under  the  plea  of  non  est  factum^  introduce  evi- 
*10    dence  of  *fraud  in  the  inception  of  the  contract,  and 

in  obtaining  the  bond.  4  Esp.  C.  9,  Basten  v.  But- 
ler ;  7  East.  R.  479 ;  Farnsworth  v,  Carrard,  1  Camp.  48 ; 
ib.  190 ;  2  Taunt  R.  2 ;  2  Str.  79 ;  iJ.  264 ;  Hatton  v. 
Morse,  1  Salk.  394 ;  8  T.  R.  147 ;  2  B.  &  A.  96 ;  1  Ch. 
PL  479-80 ;  Iowa  Stat.  p.  883,  6th  sec. 

By  the  Coubt,  Mason,  Chief  Justice. —  This  case  comes 
up  on  a  bill  of  exceptions,  and  the  first  exception  taken  in 
that  bill,  to  the  decision  of  the  Court  below,  is  that  the  note 
upon  which  the  action  was  brought,  was  permitted  to  go  to 
the  jury  without  the  execution  of  the  same  Iiaviug  been 
proved. 

It  is  admitted  that  we  have  a  statute  dispensing  with  the 
necessity  of  proving  the  signature  in  a  case  like  this,  un- 
less the  defendant,  his  agent,  or  attorney,  will  deny  the 
same  under  oath;  btit  it  is  contended  that  this  statute  was 
not  in  force  at  the  time  of  the  trial  below.  The  act  was 
approved  January  4th,  J  839,  and  by  one  of  its  provisions 
it  is  declared  that  it  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  March  (then)  next.  The  trial 
took  place  in  May,  more  than  two  months  subsequent. 

But  it  is  said  that  the  law  in  question  bad  not  been  pub- 
lished at  the  time  of  the  trial  in  May,  and,  therefore,  it  was 
not  in  the  power  of  the  legislature  to  give  it  force  and  ef- 
fect. It  is  a  settled  rule,  that  where  no  time  is  fixed,  a 
statute  takes  effect  from  and  after  its  passage.  Matthews 
V.  Zane,  7  Wheaton  104 ;  and  the  case  of  the  brig  Ann,  1 
Gallison,  62.    This  must,  of  necessity,  be  previous  to  the 
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promulgation  of  the  law.  For  a  stroDger  reason,  a  statute 
will  take  effect  at  the  time  fixed  bj  the  legislature,  where 
such  time  is  not  antecedent  to  its  passage.  The  mode  and 
time  of  publishing  the  law  does  not  determine  its  validity, 
how  unjust  soever  it  may  seem  that  men  should  be  bound 
by  statutes  of  which  they  know  not  the  existence. 

The  second  exception  taken  in  the  trial  below  was,  that 
the  instrument  on  which  the  action  was  brought  did  not 
appear  to  have  been  endorsed  to  the  beneficial  holder  men- 
tioned in  the  plaintiff's  declaration.  There  is  hardly  a 
rule  of  law  better  established,  than  the  actual  holder  of  a 
promissory  note,  endorsed  in  blank,  may  bring  his  action 
against  the  maker  thereof.  But  it  seems  to  be  supposed, 
tiiat  this  is  not  to  be  treated  in  this  respect  as  an  ordinary 
promissory  note,  because  it  is  under  seal.  The  statute  de- 
dares  '^  that  all  notes  in  writing  made  and  signed  by  any 
person,  or  by  a  factor  or  agent  of  any  merchant  or  trader, 
usually  entrusted  therewith,  whereby  such  person, 
or  any  merchant  or  trader,  by  *such  factor  or  agent,  ^11 
shall  promise  to  pay  to  any  other  person,  body  po- 
litic or  corporate,  his  or  their  order,  or  unto  bearer,  any  sum 
of  money  therein  mentioned,  shall,  by  virtue  thereof,  be 
taken  and  construed  to  be  due  and  payable  as  therein  ex- 
pressed, and  shall  have  the  same  effect,  and  be  negotiable 
in  like  manner  as  inland  bills  of  exchange,  according  to 
the  custom  of  merchants ;  and  that  the  payees  or  endorsees 
of  every  such  note  payable  to  them  or  their  order,  shall  and 
may  maintain  their  action  for  such  sum  of  money  against  the 
midcers  and  endorsers  of  the  same,  respectively,  in  like 
manner  as  in  cases  of  inland  bills  of  exchange,  and  not 
« otherwise.''  Laws  of  Michigan  344.  All  notes  in  writ- 
ing, made  payable  to  order,  are  here  mentioned  as  pos- 
sessiug  the  attributes  of  negotiability.  The  instrument  de- 
clared on  in  the  present  case  seems  to  fall  within  that  pre- 
dicament The  statute  does  not  confine  itself  to  unsealed 
instroiQeiits.    We  see  no  good  reason,  therefore,  why  its 
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operation  should  be  suspended  bj  a  mere  seal  attached  to 
an  ordinary  promissory  note,  so  far  at  least,  as  regards  any 
question  involved  in  the  present  case.  There  is  another 
reason  for  coming  to  this  conclusion  drawn  from  expe- 
diency. Notes  of  this  kind  are  almost  as  common  with  us 
as  those  not  under  seal.  Very  few  people  think  of  or  know 
the  difference,  and  would  be  likely  to  become  frequently 
entrapped  were  a  distinction  to  be  preserved.  The  legis- 
lature, by  allowing  the  consideration  of  sealed  instruments 
to  be  inquired  into,  has  obliterated  one  of  the  lines  of  sep- 
aration. We  think  the  statute  above  quoted  was  intended 
to  erase  another. 

The  third  point  contained  in  tne  bill  of  exceptions  is, 
that  the  defendant  in  the  Court  below  offered  to  prove 
fraud  in  obtaining  the  note  originally,  to  which  the  plain- 
tiff objected,  and  the  objection  was  sustained  by  the  Court. 
For  the  purpose  of  sustaining  his  exception,  the  plaintiff  in 
error  has  referred  to  the  laws  of  Iowa,  page  383,  by  which 
it  is  provided  that  fraud  may  be  set  up  against  a  note,  even 
in  the  hands  of  an  innocent  assignee.  We  do  not  think 
this  statute  will  support  his  position. 

It  appears  that  the  note  in  question  came  into  the  hands 
of  the  beneficial  holder,  previous  to  the  passage  of  that 
statute.  The  ordinance  of  1787  (the  benefits  of  which 
have  been  extended  to  us)  declares  that  ''  no  law  ought 
ever  to  be  made  or  have  force  in  the  said  territory,  that 
shall  in  any  manner  whatever  interfere  with,  or  affect  pri- 
vate contracts  or  engagements,  honajide  and  without  fraud, 
previously  formed."  This  is  similar  in  spirit  to  the  pro- 
vision in  the  constitution  of  the  United  States,  that  no 

state  shall  pass  any  law  impairing  the  obligation  of 
*12    *contracts.     Under  this  clause  of  the   constitution, 

the  rule  appears  to  be  well  settled,  that  a  state  is  not 
prohibited  from  changing  the  remedy,  or  the  rales  of  evi- 
dence that  shall  be  brought  to  bear  upon  an  antecedent 
contract ;  but  are  only  restrained  from  intermeddling  with 


DECEMBER  TERM,  1889.  lY 

George  Temple  «.  Hays  &  Hendershott. 

those  contracts  themselyea,  and  with  the  vested  rights  of 
the  parties  thereto.  Fletcher  v.  Peck,  6  Oranch,  87 ;  the 
state  of  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  Sturges  v. 
Orowninshield,  4  Wheaton,  132.  If,  at  the  time  the  note 
in  question  came  into  the  hands  of  the  present  beneficial 
holder,  the  law  rendered  him  secure  against  the  effects  of 
fraud  in  the  inception  of  the  note,  can  the  legislature,  with- 
out contravening  the  provision  of  the  ordinance  of  1T87, 
above  referred  to,  subsequently  pass  an  enactment  that 
shall  divest  him  of  his  right  ?  Upon  obtaining  possesion 
of  the  note,  regularly  endorsed,  he  became,  by  the  opera- 
tion of  law,  a  party  to  an  implied  contract  with  the  maker 
of  the  note.  A  contract  which,  at  the  time  it  was  made, 
was  valid  and  binding.  The  legislature  cannot  subse- 
quently come  in  aod  nullify  that  contract,  for  an  act  which, 
at  the  time  the  present  holder  obtained  possession  of  the 
note,  was  not,  as  against  him,  fraudulent.  We  think,  there- 
fore, that  the  provision  in  the  laws  of  Iowa,  which  we  have 
now  been  considering,  can  only  apply  to  contracts  formed 
subsequently  to  the  taking  effect  of  that  statute. 

Independently  of  that  statute,  then,  what  was  the  law  of 
the  case  ?  We  find  some  authorities  declaring,  in  a  gen- 
eral way,  that  fraud  renders  all  contracts  void.  After  a 
pretty  thorough  examination  of  the  question,  however,  we 
are  led  to  the  conclusion  that  this  rule  cannot  operate  to 
the  prejudice  of  the  innocent  assignee.  1  Maddock's  Chan- 
cery, 164;  4th  Petersdorff,  330;  Chitty  on  Bills,  90;  3 
Kent's  Commentaries,  51, 1st  edition ;  and  Brown  v.  Mott, 
7  Johnson's  Reports,  360 ;  and  that  as  against  him,  fraud 
in  the  inception  of  the  note  cannot  be  set  up. 

But  there  is  another  very  material  feature  in  this  case, 
which  is  that  the  suit  was  brought  in  the  name  of  Hays& 
Hendershott,  the  very  persons  against  whom  the  defend- 
ant offered  the  proof  of  fraud,  and  for  the  rejection  of 
which  evidence,  the  exception  we  are  now  considering  waa 
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taken.  The  qaestion  here  arises,  whether,  if  the  beneficial 
plaintiff  chooses  to  bring  his  action  in  the  name  of  the 
payee,  the  maker  cannot  avail  himself  of  any  defence  which 
would  have  been  valid,  had  the  payee  sued  for  his  own 
benefit.  Where  a  chose  in  action  is  not  negotiable  it  may 
still  be  transferred,  and  a  suit  may  be  brought  for  the  use 
of  the  beneficjjil  holder,  in  the  name  of  the  original  payee.^ 
But  in  that  case  the  defendant  may  resort  to  any  de- 
*13  fence  which  would  have  been  ^available  had  there 
f  been  no  transfer.  Chitty  on  Bills,  90.  The  principle 
in  the  present  case  is  nearly  the  same.  The  only  direct  au- 
thority which  we  have  been  able  to  find  on  the  subject  is 
that  of  Hartwell  v.  McBeth,  1  Harrington's  Bep.  863.  In 
that  case  the  Superior  Court  of  the  state  of  Delaware  de- 
cided that,  on  a  promisory  note  endorsed  in  blank,  suit 
might  be  brought  in  the  name  of  the  payee,  for  the  use  of 
the  beneficial  holder,  but  that  in  such  a  case,  want  of  con- 
sideration would  be  a  valid  defence.  We  see  no  reason 
for  a  contrary  coarse,  sufScient  to  induce  us  to  decide  in 
opposition  to  this  authority.  We  are,  therefore,  of  opin- 
ion that  the  Judge  of  the  District  Court  erred  in  re- 
jecting the  evidence  offered,  as  stated  in  the  bill  of  ezcep* 
tions,  and  that  the  judgment  below  should  be  reversed. 
Judgment  reversed,  accordingly. 


Gordon  &  Washburn  v.  Higlby. 


Mrar  to  Muscatine. 

The  District  Conrt  may  direct  Buch  a  change  in  the  veixiict  of  the  jury 
as  to  make  it  correspond  to  the  usual  forms,  where  such  change 
does  not  alter  the  evident  meaning  of  such  rerdict. 
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This  may  be  done  without  the  consent  of  the  Juiy,-  and  is,  therefore, 
proper  after  their  separation  (/). 

This  action  was  commenced  in  a  Justice's  Court,  and 
brought  from  thence  into  the  District  Court  of  Muscatine 
county  by  appeal.  The  transcript  of  the  justice  showed 
that  the  action  was  assumpsit,  and  that  the  parties  went 
into  trial  without  setting  out  any  formal  issue,  and  there  is 
no  evidence  of  an  issue  haying  been  made  up  in  the  Dis- 
trict Court. 

On  the  trial  in  the  District  Court,  the  jury  returned  their 
verdict  as  follows :  "  Verdict  for  the  plaintiflF,  forty-four  dol- 
lars and  seventy-nine  cents."  A  motion  in  arrest  of  judg- 
ment was  thereupon  made  and  overruled.  After  which,  the 
Court  directed  the  clerk  to  change  the  phraseology  of  the 
verdict,  so  as  to  make  it  correspond  to  the  usual  form  in 
an  action  of  assumpsit.  This  was  done  after  the  separa- 
tion of  the  jury.  This  was  the  principal  error  relied 
upon. 

*RoRBB,  Starr  &  MrrcHBLL,  for  plaintiff  in  error,  *14 
cited  2  Wheat.  225,  Patterson  v.  United  States. 

Gbimbs,  for  deft,  in  error,  cited  2  Strange,  1197, 1  Wils. 
83 ;  8  Term,  Rep.  749 ;  2d  Doug.  739 ;  4  Pick.  Rep.  446 ; 
White  V.  Snell,  9  Pick.  Rep.  16 ;  Grant  on  new  trials,  85 ; 
Usher  v.  Dansey,  4  M.  &  S.  94 ;  Rex  v.  Hays,  2  Strange, 
842;  Clark  v.  Lamb,  6  Pick.  512,  and  8  Pick.  415. 

By  the  Court,  Mason,  Chibf  Justice. — The  only  ques- 
tion presented  in  this  case  is,  whether  the  Court  below  was 
right  in  directing  the  alteration  of  the  verdict  It  is  con- 
tended by  the  counsel  for  the  plaintiff  in  error,  first,  that 
the  record  does  not  show  the  nature  of  the  original  action, 

(/)  Rev.  §§  8084,  8065 ;  Gassell  v.  Western  Stage  Co.  12  Iowa,  47 ; 
Stewart  v.  Campbell,  7  Iowa,  538 ;  McGregor  «.  Arnold,  2  Iowa,  80 ; 
Fromme  v.  Jones,  13  Iowa,  474;  Hamilton  c.  Barton,  20  Iowa,  605; 
Morrison  «.  Overton,  ib.  465 ;  State  «.  Turner,  10  Iowa,  144. 
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80  that  the  District  Coart  had  no  legitimate  guide  in  aB- 
similating  the  verdict  to  any  of  the  approved  technical  fbrmSy 
and,  in  the  next  place,  that,  though  the  District  Court  has  au- 
thority to  correct  mere  clerical  errors  in  entering  the  ver- 
dict of  the  jury,  it  has  none  to  change  that  verdict  itself, 
even  in  matter  of  form. 

In  the  return  of  the  justice,  this  action  is  styled  an  ac- 
tion of  assumpsit.  The  proceedings  in  the  Justice's  Court 
are  not  fully  set  out  in  the  transcript.  Enough,  however, 
appears  there  to  prevent  all  doubt  as  to  the  nature  of  the 
action*  Any  formal  defect,  in  this  particular,  should  have 
been  remedied  (if  at  all)  in  the  District  Court.  The  statute 
in  relation  to  appeals  declares,  ^'that  upon  the  return  of  the 
justice  being  filed  in  the  clerk's  office,  the  court  shall  be 
possessed  of  the  cause,  and  shall  proceed  to  hear,  try,  and 
determine  the  same  anew,  without  regarding  any  error, 
defect,  or  other  imperfection  in  the  proceedings  of  the 
justice.  Laws  of  1837-8,  p.  176.  This  Court  cannot  coun- 
tenance objections  founded  on  defects  which  might  have 
been  corrected  in  the  Court  below,  and  of  which,  even 
without  such  correction,  no  advantage  could  there  have 
been  taken.  We  must,  therefore,  regard  this  case  as 
though  it  had  been  an  action  of  assumpsit,  regularly 
brought  and  conducted. 

We  think,  also,  that  the  Court  below  was  right  in  direct* 
ing  the  alteration  of  the  verdict.  No  form  of  expression 
could  have  more  explicitly  revealed  the  intention  of  the 
jury  than  that  by  them  adopted.  We  are  not  now  called 
upon  to  decide  whether  any  precise  form  of  words  is  nec- 
essary in  a  case  like  this ;  but,  at  all  events,  we  think  it 
perfectly  proper  for  the  District  Court  to  direct  such  a 

change  in  the  language  of  the  jury  as  to  make  their 
*16    verdict  correspond  to  the  usual  forms,  *whenever 

such  change  cannot,  by  possibility,  alter  the  evident 
meaning  of  their  verdict.  This  may  be  done  without  the 
consent  of  the  jury,  or  even  should  they  positively  object. 
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and  is,  therefore,  perfectly  proper  after  their  separation . 

In  Goming  to  this  conclusion,  we  are  not  unsupported  hj 
authority.  The  Supreme  Court  of  the  state  of  New  York, 
(7  Cow.  39)  have  decided  that,  in  an  action  of  replevin, 
where  the  jury  merely  found  ^^  for  the  plaintiff,"  it  was 
proper  for  the  Court  to  allow  '^  six  cents  costs,"  and  ''  six 
cents  damages,"  to  be  added  to  the  verdict  by  the  derk,  "  it 
being  a  mere  matter  of  form,  and  incident  to  the  finding 
of  the  jury."  This  was  not  the  correction  of  a  mere  cler- 
ical error,  but  the  actual  finding  of  the  jury  was  changed 
by  the  direction  of  the  Court.  We  are.  therefore,  of  opin- 
ion that  the  decision  of  the  court  below  should  be  sus- 
tained. 

Judgment  afiEirmed. 


Samuel  Bbazelton  v.  Wabrsn  L.  Jbnkins. 

Ettot  to  Senry, 

This  Court  has  no  power  to  examine  into  errors  in  ftict,  oocuring  in  the 

Court  below,  and  not  appearing  on  record. 
An  erroneous  decision  of  the  Court  below  on  an  applicetion  for  a  new 

trial,  may  be  brought  here  for  review  and  correction,  but  for  this 

purpose  a  strong  case  must  be  presented  {g) 

This  was  an  action  of  trespass  w,  et  carmuy  brought  by 
Jenkins  against  Brazelton,  in  the  District  Court  of  Henry 
county.  The  jury  found  the  defendant  guilty,  and  as- 
sessed the  damages  at  one  hundred  and  fifty  dollars..   The 

(g)  Rey.  g  8112;  Jourdanv.  Reed,  1  Iowa,  135;  Stewart  «.  Ewbank, 
8  Iowa,  161 ;  State  «.  Tomlinson,  11  Iowa,  401 ;  Lodge  v.  Reznor,  IS 
Iowa,  600 ;  McKay  e.  Thorington,  16  Iowa,  26 ;  Denton  v.  Lewis,  ib. 
801 ;  Jones  v.  Jones,  19  Iowa,  286 ;  Gimble  v.  Ackley,  12  Iowa,  27 ; 
Freeknd  o.  Muscatine,  9  Iowa,  461 ;  see,  also^  new  Const,  art  6,  §  4. 
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trial  took  place  in  Nov.,  1888.  In  June,  1889,  affidavits 
were  taken,  to  be  used  in  the  Supreme  Court,  tending  to 
show  that  the  jury  in  making  up  their  verdict  in  the  case, 
had  each  marked  down  the  amount  of  damages  he  wished 
to  render,  the  sum  of  which,  divided  by  twelve,  was,  in  con- 
sequence of  a  unanimous  previous  pledge  to  that  effect^ 
taken  as  their  verdict.  This  fact,  however,  was  not  pre- 
sented to  the  District  Court,  as  a  basis  for  the  motion  for 

a  new  trial.  The  only  reasons  set  forth  in  that  mo- 
*16    tion  were :     Ist.  That  the  damages  *were  excessive, 

and  2d.  That  the  defendant  below  had  been  induced 
not  to  be  personally  present  at  the  trial,  by  reason  of  an 
observation  of  the  plaintiflPs  attorney.  This  last  fact,  how- 
ever, was  not  sustained  by  affidavit,  and  it  appears  that  the 
defendant's  attorneys  were  present  at  the  trial,  and  de- 
fended the  suit. 

Bt  the  Coubt,  Mason,  Chief  Justice.  —  The  first  and 
principal  question  to  be  decided  in  this  case  ^  is,  whether 
we  can,  on  writ  of  error,  examine  into  any  errors  in  fact, 
in  the  Court  below,  which  do  not  appear  upon  the  record. 
The  cases  cited  show,  that  the  Supreme  Court  of  the  state 
of  New  York  correct  errors  of  this  nature.  Those  cases, 
however,  also  show  that  this  power  results  from  the  broad 
extent  of  jurisdiction  conferred  upon  the  Court  by  statute. 
The  practice  in  England  seems,  in  this  respect,  similar  to 
that  in  New  York,  and  for  a  like  reason. 

Our  powers,  in  this  particular,  seem  rather  more  narrow 
and  limited.  The  statute  seems  to  confine  our  remedial 
control  over  the  District  Courts  by  writs  of  error,  to  mat- 
ters of  law.    Laws  of  1886,  p.  23. 

But  the  principal  reason  why  errors  in  fact  cannot  be 
corrected  in  this  Court  is,  that  we  have  not  the  power  to 
try  any  issue  that  might  be  joined  thereon.  The  Supreme 
Court  of  the  State  of  New  York  can  issue  a  venire  to  try 
questions  of  fact  of  this  nature,  which  can  oiJy  be  tried  by 
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a  jury.  Arnold  v.  Sanford,  14  Johnson's  Reports,  422. 
This  seems  one  of  the  chief  arguments  relied  upon,  in  that 
case,  for  deciding  that  errors  in  fact  might  be  corrected  in 
that  Court  It  would  seem,  from  the  English  books,  that 
error  in  fact  in  an  inferior  Court  cannot  be  corrected  in  the 
House  of  Lords,  or  in  the  Exchequer  Chamber,  because  in 
neither  of  those  Courts  can  there  be  a  trial  by  jury.  Such 
is  the  case  with  us.  The  act  of  Congress  organizing  this 
territory  (section  9)  declares  that,  in  no  case  removed  here 
from  the  District  Court,  shall  a  trial  by  jury  take  place  in 
this  Court  And  the  law  makes  no  provision  for  sending 
an  issue  down  for  trial  to  the  District  Court  Upon  the 
principles  acted  on  by  the  Courts  of  other  countries,  there- 
fore, it  would  seem  impossible  for  us  to  correct  the  error  in 
fact,  complained  of  in  this  case.  That  cases  of  this  nature 
may  arise,  involving  the  greatest  degree  of  hardship  and 
injustice,  and  which  will  be  altogether  remediless  in  a 
Court  of  law,  may  readily  be  imagined.  But  the  remedy 
must  be  applied  by  the  wisdom  of  the  legislature,  rather 
than  by  the  discretion  of  the  Court. 

But  it  is  said  that  the  pleadings  in  this  case  are  such 
as  to  dispense  *with  the  necessity  of  a  trial  by  jury.  *17 
That  the  plea  of  the  defendant  in  error  is  tanta- 
mount to  a  demurrer,  and  confesses  every  error  in  fact 
which  is  well  assigned.  This  may  all  be  true,  but  still,  if, 
as  a  general  rule,  we  are  not  authorized  to  take  cognizance 
of,  and  to  correct  errors  in  fact,  we  cannot  found  so  import- 
ant a  branch  of  jurisdiction  upon  a  particular,  and  perhaps 
accidental,  state  of  pleading. 

Besides,  by  the  authorities  on  this  subject,  it  seems  to  be 
settled  that  tiie  plea  of  the  defendant  in  error  in  this  case 
only  confesses  those  errors  in  fact,  which  are  well  assigned. 
If  we  cannot  entertain  questions  of  that  nature,  can  any  er- 
rors in  fact  ever  be  well  assigned  ? 

Another  error  assigned  is,  the  refusal  of  the  Court  below 
to  grant  a  new  trial.     There  is  no  doubt  but  that  an  erro- 
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ncous  decision  of  the  Court  below,  on  an  application  for  a 
new  trial,  may  be  brought  up  here  for  review  and  correc- 
tion, for  such  a  power  appears  to  be  conferred  by  statute. 
Laws  of  1836,  p.  23.  But  as  this  is  a  question  principally 
addressed  to  the  discretion  of  the  Court  below,  a  strong 
case  must  be  presented  to  authorize  the  interposition  of 
this  Court,  The  present  case  does  not  seem  to  us  one  of 
that  nature.  The  grounds  upon  which  the  application  for 
a  new  trial  was  founded  are,  first,  that  the  damages  were 
excessive ;  second,  that  the  defendant  was  misled  by  an  ob- 
servation of  the  attorney  for  the  plaintiff  below,  by  reason 
of  which  he  was  absent  from  the  trial.  There  is  nothing 
befo]^  us  from  which  we  can  infer  either  that  the  damages 
were'^^xcessive,  or  that  the  defendant  below  had  any  suffi- 
cient treason  for  neglecting  to  prepare  for  the  trial.  We, 
therefore,  think  that  the  judge  of  the  District  Court,  in 
overruling  the  motion  for  a  new  trial,  did  not  transgress  the 
limits  of  a  sound  legal  discretion.  The  judgment  of  the 
Court  below  is,  therefore,  affirmed. 


Edward  Powell  v.  Thb  United  States. 

Omission  of  an  arraignment  will  be  a  saffldent  ground  for  revers- 
ing a  Judgment  (h). 

By  the  Coubt,  Mason,  Chief  Justiob.  — The  first  error 
assigned  in  this  case  is,  that  there  was  no  plea  pleaded  by 
the  defendant  below,  previous  to  the  trial.  It  is  not  abso- 
lutely necessary  in  all  cases  that  the  defendant  should 
*18  actually  plead.  He  will  presume  to  plead  not  ^guilty, 
even  if  he  should  stand  mute,  especially  in  capital 
cases.    But  it  is  a  general  rule  that  the  total  want  or  omis- 

(A)  See  Rev.  of  1860,  tlUe  "  Amdgnment,"  chap.  201,  p.  800. 
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Bion  of  an  arraignment  will  be  a  sufficient  ground  for  re^ 
yersing  a  judgment.  1  Ghitty's  Criminal  Law,  p.  418. 
Had  the  record  stated  that  the  defendant  had  regularly  ap- 
peared and  pleaded,  an  arraignment  would  have  been  im- 
plied by  that  act  As,  however,  there  is  no  evidence  from 
the  record  that  the  defendant  pleaded,  that  he  was  ar- 
raigned, or  that  he  even  personally  appeared,  the  judg- 
ment in  this  case  must  be  reversed.  There  are  other  essen- 
tial errors,  but  the  one  already  examined  being  sufficient, 
the  others  need  not  be  considered. 

Judgment  reversed. 


Habbsll  v.  Stbxkgfieij). 

ErrcT  to  De%  Moines. 

The  technical  phraseology  of  a  verdict  is  not  material,  provided,  the 
intention  of  the  Jury  is  evident  beyond  all  question  (»). 

A  judgment  will  not  be  disturbed  for  a  substantial  defect  in  a  verdict 
where  the  record  shows  that  gach  defect  cannot,  by  any  possibility, 
operate  to  the  prejudice  of  the  plaintiff  in  error   ( j  ). 

This  was  an  action  of  replevin^  brought  by  Harrell 
against  Stringfield,  upon  which  the  following  verdict  was 
rendered :  "  We,  the  jurors,  find  a  verdict  for  the  defend- 
ant and  award  him  legal  damages.''  Judgment  was  there- 
upon rendered  against  the  plaintiff  for  costs  of  suit  only. 

Two  errors  were  assigned ;  first,  that  the  verdict  of  the 
jury  does  not  dispose  of  the  issue ;  and,  secondly,  that  the 

(t)  See  Gordon  &  Washburn  «.  Higley,  page,  ofiUe^  18,  and  cases  dted 
innote(/). 

0)  See  Rev.  §§  8111, 2978 ;  HoUenbackc  d.  Haskins,  Id  Iowa,  109; 
Bkkely  «.  Bird,  ib,  601. 
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Terdict  is  not  found  in  accordance  with  the  statute,  which 
requires  the  jury,  where  they  find  for  the  defendant,  to  as- 
sess his  damages. 

For  the  plaintiff  in  error,  Robbb  &  Stabr. 

For  the  defendant,  BsowKma  &  Gbihbs. 

By  the  Coubt,  Mason,  Chibf  Justice.  —  The  errors  re- 
lied upon  for  reversing  the  judgment  in  this  case 
*19    are,  1st,  That  the  verdict  of  the  *jury  does  not  dis- 
pose of  the  issue.    2d,  that  the  verdict  is  not  found 
in  accordance  with  the  statute  which  requires  the  jury  to 
assess  the  damages. 

The  action  was  originally  commenced  before  a  justice  of 
the  peace.  In  his  transcript  sent  up  to  the  District  Court 
on  appeal,  he  states  that  issue  was  joined,  without  declar- 
ing what  that  issue  was.  Upon  that  issue  the  verdict  of 
the  jury  in  the  District  Court  was,  "  We,  the  jurors,  find 
a  verdict  for  the  defendant  and  award  him  legal  damages." 

This  is  certainly  a  very  informal  verdict.  But  the  case 
comes  nearly  within  the  principle  decided  at  the  present 
term  in  the  case  of  Gordon  &  Washburn  v.  Higley,  except 
that  the  verdict  was  not  rectified  in  form  in  the  Court  be- 
low. Whatever  might  have  been  the  issue,  there  can  be 
no  doubt  as  to  the  intention  of  the  jury.  It  would  have 
been  proper  for  the  District  Court  to  have  changed  the 
phraseology  of  the  verdict,  so  as  to  have  given  it  a  correct 
technical  form;  but  we  do  not  deem  it' essential. 

As  to  the  omission  of  the  jury  to  assess  damages  for  the 
defendant  in  pursuance  of  the  statute,  it  is  a  defect  which 
must  have  operated  beneficially  to  the  plaintiff,  and,  there- 
fore, he  will  not  be  allowed  to  reverse  the  judgment  on  that 
account. 

We  take  this  opportunity  of  recommending  to  the  mem- 
bers of  the  bar  greater  care  in  relation  to  the  entries  in  the 
records  of  the  District  Courts.     While  we  are  determined 
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not  to  diaturb  proceedings  in  those  Courts,  for  technical  er- 
rors which  can  work  no  possible  harm,  we  shall  not  hesitate 
to  do  so  whenever  there  are  plausible  grounds  for  suppos- 
ing that  such  errors  may  create  an  injury  to  the  party  ask- 
ing a  reversal. 

The  judgment  of  the  Court  below  is  affirmed. 


Wm.  Rigglesworth  v.  Isaac  Reed. 

A  judgment  below  will  be  reversed  where  the  name  of  the  garnishee 
and  the  damages  and  oosts  are  left  in  blaghL. 

This  case  was  brought  up  by  writ  of  error  for  several 
defects  in  the  record  below.    Bigglesworth  had  been  pro- 
ceeded against  in  the  Court  below,  as  a  garnishee  in 
a  suit  wherein  Reed  was  plaintiflF,  but  in  the  *entry    *20 
of  judgment  his  name  had  been  left  blank.     The 
amount  of  costs  and  damages  was  also  left  blank. 

Bt  the  Cotjbt,  Mason,  Chief  Justiob. —  The  proceed- 
ings in  this  case  have  been  so  irregular,  and  the  record  is 
so  imperfect,  that  the  judgment  cannot  be-  allowed  to 
stand.  The  defects  pointed  out  under  the  fifth  and  sixth 
head,  in  the  assignment  of  errors,  are  fatal.  The  name  of 
the  garnishee  against  whom  judgment  was  rendered  was 
left  blank  in  that  judgment.  The  amount  of  the  costs  and 
damages  was  also  left  blank.  For  these  and  many  other 
errors,  we  think  that  the  judgment  below  should  be  re- 
versed. 

Judgment  reversed. 
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Lester  Wallis  v,  William  Sparks. 


Lestee  Wallib  V.  WnxuM  Spab^. 


JSrror  to  Muscatine. 


Writ  of  error  will  only  lie  where  there  has  been  a  final  Judgment  in 
the  Court  below. 

Where  Judgment  has  been  arrested,  if  the  plaintiff  feels  thereby 
aggrieved,  and  wishes  to  test  the  decision  of  the  Court  thereon,  he 
may  move  for  Judgment  against  himself,  which  will  be  ordered,  as 
a  matter  of  course,  upon  which  he  may  bring  his  writ  of  error  (ib). 

In  this  case  the  verdict  in  the  Court  below  was  for 
the  plaintiff,  Wallis,  who  was  also  the  plaintiff  below. 
Judgment)  however,  was  never  rendered  thereon,  having 
been  arrested  by  the  defendant.  The  plaintiff  then  brought 
his  writ  of  error  in  order  to  set  aside  the  arrest. 

Whiohbs,  for  defendant,  moved  to  dismiss  the  writ, 
because  there  was  no  final  judgment  in  the  Court  below. 

By  thb  Coubt,  Mason,  Chief  Justiob. —  The  motion  in 
this  case  must  be  sustained.  Strictly  speaking,  perhaps  the 
motion  should  have  been  to  quash  the  writ  of  error,  but 
the  difference  is  not  very  material. 

Writs  of  error  will  only  lie  where  there  has  been  a  final 
judgment  in  the  Court  below.  This  in  general  only  em- 
braces those  decisions  and  determinations  of  the  Court 
which  would  be  a  bar  to  another  action  for  the  same  cause. 
The  arrest  of  judgment  is  in  no  case  such  a  bar. 
*21  *The  parties  must  wait  until  there  is  a  final  judg- 
ment  of   some  kitid,  when  the  whole  proceedings 

{k)  The  practice  nnder  the  Rev.  of  1860,  now  in  force,  is  so  entirely 
different  from  what  it  was  when  this  decision  was  made  that  this  case 
is  of  no  value  in  practice  in  this  state. 
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below  may  be  brought  before  the  Appellate  Court  by  a  writ 
of  error. 

The  plaintiff  iti  this  case  might  have  moved  for  judg- 
ment against  himself  in  the  District  Court  which  would 
have  been  (Hxiered  as  a  matter  of  course  (Fish  v.  Feather- 
wax,  8  Johnson's  cases,  216,  and  Home  v.  Barney,  19 
Johnson's  Report,  247),  or  he  might  have  retraced  hia 
steps  and  accommodated  his  proceedings  to  suit  the  views 
of  the  Court  until  he  had  obtained  final  judgment.  After 
which,  in  either  case,  if  he  had  felt  himself  aggrieved,  he 
might  have  brought  the  whole  matter  here  for  review. 


Bell  v.  Pierson,  for  the  use  of  Achison. 

Error  to  Dea  Moines. 

By  appearauoe  and  pleading,  the  defendant  waiyes  all  defects  in  the  pro- 
cess, as  well  as  in  the  seryioe  thereof  (2). 

Where  the  plea  was  **  illegality  of  contract,"  setting  forth  at  the  same 
time  the  facts  constituting  that  alleged  illegality,  to  which  there  is  a 
general  replication,  the  troth  of  those  ftcts  set  forth,  is  the  only  ques- 
tbn  to  be  presented  to  thejury — not  whether  those  fibcts  rendered  the 
contract  illegal  (m). 

The  Court  cannot  regulate  its  decisions  on  extrinsic  matters.  The  rec- 
ord is  the  only  guide. 

The  action  was  brought  on  two  sealed  notes,  given  by 
the  plaintiff  in  error  to  the  defendant.    The  first  and  sec- 

(0  Under  the  Reyision,  an  appearance  wUhovi  pleading,  either  spe- 
cial  or  otherwise,  to  object  to  the  substance  or  the  service  of  process, 
is  a  waiver  of  any  defects  in  the  service,  and  the  defendant  is  in  court 
to  all  intents  and  purposes.  Rev.  §  2840,  sub.  8 ;  Hale  «.  Yansaun  & 
Hunt,  18  Iowa,  10 ;  Bums  a  dl.  v,  Eeas,  aaL20  Iowa,  16. 

(m)  This  practice  has  been  changed  by  statute.  See  Rev.  §  2878 ; 
see,  also,  Beach  «.  Thompson,  16  Iowa,  888 ;  Morgan  v.  Webster  Co. 
ib.  605.  The  issue  is  not  simply  whether  the  &cts  pleaded  are  true, 
tmt,  dso,  wh^Cher'they  oonMitute  a  g6dd  defense  in  lair. 
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ond  pleas  were,  "  non  est  facibwm^'*  and  ^^ fraud?'*  For  a 
third  plea  the  defendant  alleged  that  the  said  writings  ob- 
ligatory were  made  and  executed  by  said  defendant  in 
furtherance  pf  a  contract  between  the  said  plaintiff  and  the 
said  defendant  for  the  sale  of  a  parcel  of  lands  belonging 
to  the  United  States,  with  the  express  design  that  the  same 
should  be  occupied  and  held  by  said  defendant,  contrary 
to  the  statute  in  such  case  made  and  provided.  To  this 
there  was  a  general  replication,  and  this  constituted  the 
main  issue  in  the  case. 

Under  these  circumstances,  it  appears  from  the  bill  of 
exceptions  that  the  court  instructed  the  jury,  that  if 
*22  the  plaintiff,  Pierson,  had  improved  *the  premises 
sold,  they  being  public  lands  as  alleged,  such  sale 
was  legal,  and  the  consideration  in  such  case  would  be  le- 
gal and  good ;  to  which  the  defendant  excepted. 

The  first  two  points  in  the  assignment  of  errors  related 
to  defects  in  the  process  and  service.  The  third  had  ref- 
erence to  the  charge  of  the  Court  as  above  stated. 

Bt  thb  Coubt,  Mason,  Chief  Justiob. —  The  first  two 
points  contained  in  the  assignment  of  errors  are  readily 
answered.  By  appearance  and  pleading,  the  defendant 
waives  all  defects  in  the  process,  as  well  as  in  the  service 
thereof.  It  is  not,  therefore,  necessary  for  us  to  consider 
the  sufficiency  of  such  objections  under  different  circum- 
stances. 

The  consideration  of  the  third  point  has  been  attended 
with  greater  difficulty.  This  difficulty  has  arisen  princi- 
pally from  the  fact  that  the  record  does  not  present  the 
case  which  either  party  has  seemed  to  contemplate.  On 
the  one  hand,  the  legality  of  the  sales  of  public  lands  is 
attempted  to  be  proved.  This  can  have  no  relevancy  to 
the  case  before  us.  The  parties  went  to  trial  in  the  Court 
below,  upon  an  entirely  different  issue.  The  defendant 
pleaded  '^illegality  of  contract,"  inasmuch  a«  the  notes 
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were  given  in  fhrtlierance  of  a  sale  of  public  lands  belong- 
ing to  the  United  States,  &c.,  apon  which  issue  was  joined. 
The  only  question  presented  to  the  jury  by  this  state  of 
pleadings  was,  whether  the  notes  were  given  for  the  con- 
sideration stated,  and  not  whether  that  consideration  were 
legal  or  not  Had  the  plaintiffs  below  wished  to  present 
this  latter  issue,  they  should,  in  their  replication,  have  de- 
murred to  the  plea  of  the  defendant. 

But,  on  the  other  hand,  the  counsel  for  the  plaintiff  in 
error  seems  equally  to  have  overlooked  the  actual  state  of 
the  record.  His  argument  seems  to  suppose  that  the  act- 
ual question  presented  to  the  jury  on  the  trial  in  the  Dis- 
trict Court  was,  whether  the  traffic  in  public  lands  was  or 
was  not  illegal.  We  find  nothing  in  the  record  to  warrant 
such  a  conclusion.  A  distant  inference  of  that  kind  may 
be  drawn  from  the  charge  of  the  Court ;  but  this  inference 
is  not  sufficiently  irresistible  to  authorize  a  conclusion  by 
this  Court. 

What  is  there  upon  the  record  to  show  that  the  verdict 
of  the  jury  was  predicated  upon  this  charge  ?  What  evi- 
dence do  we  find  there,  to  prove  that  this  charge  was  not  a 
mere  gratuitous  dictum,  a  random  observatioti,  or  specula- 
tive opinion,  wholly  irrelevant  to  the  real  question  then 
about  to  be  submitted  to  the  jury?  If  this  were  the 
case  it  would  *now  be  altogether  improper  to  disturb  *28 
the  judgment  on  account  of  that  charge,  even  though 
it  were  ever  so  erroneous. 

But,  from  various  circumstances,  we  are  led  to  believe 
that  the  real  question  intended  by  both  parties  to  be  pre- 
sented to  the  Court  and  jury  on  the  trial  was,  whether  or 
not  the  sale  of  public  lands  was  illegal.  If  this  had  been 
the  case,  the  charge  of  the  Court  was  pertinent  to  the  ques- 
tion.   We  think  also  that  it  was  correct. 

But  we  cannot  regulate  our  decisions  here  upon  extrin- 
sic evidence.  The  record  is  our  only  guide.  According 
to  that,  it  would  seem  that  the  only  inquiry  was,  whether 
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the  notes  were  given  for  the  Bale  of  public  lands,  as  set 
forth  in  the  plea,  and  denied  by  the  replication.  By  ren- 
dering a  verdict  for  the  plaintiffs  below,  the  legitimate  in- 
ference is,  that  they  found  the  notes  were  not  given  for 
the  alleged  consideration.  The  charge  of  the  Court,  there- 
fore, was  irrelevant  to  the  question  submitted  to  the  jury, 
and  could  have  had  no  influence  upon  the  verdict.  It  would, 
consequently,  furnish  no  ground  for  a  reversal  of  the  judg- 
ment below. 

Had  the  Court  below  instructed  the  jury  to  render  a  ver- 
dict for  the  plaintiff,  in  case  they  found  that  the  plaintiff 
Pierson,  had  improved  the  premises,  &c.,  or  had  it,  when 
properly  requested,  refused  to  instruct  the  jury  that  thfi 
circumstance  of  the  land  having  been  improved  was  wholly 
irrelevant  under  the  existing  state  of  the  pleadings,  and 
that  the  only  question  for  them  to  try  was  as  to  the  truth 
of  the  defendant's  plea,  in  either  case  it  would  have  been 
error.  Nothing  of  this  kind,  however,  appears  upon  the 
record.  We  are,  therefore,  of  the  opinion  that  the  judg- 
ment in  this  case  should  be  affirmed. 

Judgment  affirmed,  accordingly. 


Chapman  et  al.  v.  Allen. 

Theproyisionsof  the  statute,  rendering  it  necessary  to  fhrnlsh  the  de- 
fendant with  a  copy  of  the  summons,  was  intended  for  his  own  benefit^ 
and  may  be  waived  by  him. 

The  District  Court  have  a  discretionary  power  to  modify  or  reverse  any 
order  daring  the  term  at  which  it  was  made. 

This  was  an  action  of  trover,  brought  against  three 
*2i    defendants  and  ^regularly  served  on  two  of  the  num- 
ber.   The  third  defendant  was  not  furnished  with  a 
copy  of  the  summons  as  required  by  statute,  he,  at  the  time 
of  service,  having  waived  the  furnishing  of  such  copy. 
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After  judgment  by  de&olt,  a  motion  in  arrest  of  judg- 
ment was  made  becauae  a  general  judgment  had  been  ren- 
dered without  legal  service  on  one  of  the  defendants.  This 
motion  was  sustained  at  first,  but,  on  a  subsequent  day  of 
the  same  term,  the  matter  was  reconsidered,  and  the  mo- 
tion in  arrest  overruled,  and  final  judgment  entered. 

By  thb  Coust,  Mason,  Ohibf  Justiob. —  There  are  two 
principal  questions  to  be  considered  in  the  disposition  of 
this  case ;  1st,  whether  the  service  of  the  summons  was  so 
defective,  that  to  have  denied  a  motion  in  arrest  of  judg« 
ment  would  have  been  erroneous  ?  2d,  whether,  after  hav- 
iog  once  sustained  such  a  motion,  and  arrested  the  judg- 
ment, the  District  Court,  at  the  same  term,  can  re-consider 
the  matter,  reverse  the  former  order,  and  direct  final  judg- 
ment to  be  entered.  If  the  course  pursued  by  the  District 
Court,  in  both  these  particulars,  be  correct,  the  judgment 
below  must  be  affirmed.  The  authorities  cited  by  counsel 
do  not  bear  directly  upon  either  of  these  points,  and  our 
limited  means  have  not  supplied  us  with  others  more  ap- 
plicable. We  shall,  therefore,  endeavor  to  apply  the  gen- 
eral principles  of  law  and  reason  to  the  examination  before 
us. 

The  sufficiency  of  the  service  upon  two  of  the  defend- 
ants, seems  to  be  admitted  in  the  assignment  of  errors. 
Bat  it  is  contended  that  the  service  upon  the  defendant, 
Delashmutt,  was  incurably  defective.  The  statute  declares, 
that  a  summons  shall  be  served  by  delivering  a  copy 
Oiereof  to  the  defendant,  if  found,  &c.,  and  it  is  contended 
that  no  other  mode  of  service  will  be  sufficient. 

The  return  of  the  sheriff  states,  that  the  summons  was 
served  on  this  defendant  by  reading,  he  waiving  the  right 
of  having  a  copy.  This  agreement  of  waiving  the  receipt 
of  a  copy,  say  the  counsel  for  the  plaintiffs  in  error,  was 
merely  verbal,  and  such  as  the  Courts  do  not  recognize. 

The  rule,  we  think,  is  stated  too  broadly.  It  is  true,  that 
— o 


84  SUPREME  COURT  OF  IOWA. 

Chapman  et  al.  v.  Allen. 

Courts  do  not,  generally,  enforce  the  oat-of-door  agreements 
of  parties,  or  their  counsel,  which  are  not  redaced  to  writ- 
ing, but  the  case  before  us  seems  to  belong'to  a  different 
class..  The  sheriff  is  an  officer  of  the  Court,  and  his  returns, 
in  writing,  frequently  furnish  the  sole  basis  for  further  ju- 
dicial proceedings.  If  he  makes  a  false  return,  he  is  liable 
to  an  action.  Had  the  return  on  the  summons,  in 
*25  the  present  case,  been  *"  served,"  the  requisition  of 
the  statute  would  have  been  complied  with,  and  the 
propriety  of  the  proceedings  unquestioned.  Did  he  intend 
to  make  a  false  return,  he  would  doubtless  adopt  the  latter 
method. 

It  seems  to  us,  therefore,  that  there  is  no  impropriety  in 
our  receiving  and  acting  upon  the  return  of  the  sheriff  in 
this  case,  as  the  truth.  The  provision  of  the  statute  ren- 
dering it  necessary  to  furnish  the  defendant  with  a  copy  of 
the  summons,  was  doubtless  intended  for  his  own  benefit 
When  the  Court  is  satisfied,  by  legitimate  evidence,  that 
he  has  waived  this  right,  will  it  allow  him  to  lie  still  dur- 
ing all  the  preliminary  stages  of  the  cause,  and  then  after- 
wards come  in  to  arrest  the  judgment,  and  overturn  all  the 
proceedings  ?  To  establish  such  a  rale  would,  we  think, 
be  countenancing  bad  faith,  and  subverting  the  ends  of 
justice.  We  are,  therefore,  of  the  opinion  that  judgment 
in  the  Court  below  ought  not  to  have  been  arrested  for  de- 
fective service. 

With  regard  to  the  second  question  above  proposed,  it 
appears  from  the  record,  thatjudgment  in  the  Court  below 
was  at  first  arrested;  and  that  subsequently,  that  order  was 
reversed  and  judgment  entered.  It  does  not  appear,  as 
the  counsel  for  the  plaintiffs  in  error  seem  to  suppose,  that 
after  the  arrest  of  judgment  a  second  default  was  entered, 
upon  which  judgment  was  finally  rendered.  For  some 
cause,  the  order  of  Court  arresti'^g  the  judgment  seems  to 
have  been  rescinded,  which  left  the  proceedings  precisely 
where  they  were  previous  to  the  judgment  being  arrested. 
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At  that  point  they  were  taken  up  and  judgment  rendered 
upoij  the  verdict  of  the  jury.  We  see  no  impropriety  in 
all  this.  It  seems  highly  expedient  that  the  District  Oourts 
should  have  a  discretionary  power  to  modify  or  reverse 
any  order  of  this  nature  during  the  term  at  which  it  was 
made.  Such  a  power,  in  most  cases,  will  tend  to  the  more 
speedy  administration  of  justice,  by  enabling  that  Court 
frequently  to  correct  some  manifest  error  which  had  per- 
haps  temporarily  escaped  detection. 

As  to  the  objection  that  time  should  have  been  given  to 
the  defendants  to  come  in  and  plead  after  the  arrest  of 
judgment,  it  is  answered  by  the  fact  that  we  cannot  regard 
the  judgment  as  ever  having  been  arrested,  the  order  there- 
for having  been  reversed  in  the  Court  below.  We  are 
therefore  of  the  opinion  that  the  judgment  in  this  case 
should  be  affirmed. 

Judgment  affirmed,  accordingly. 


OASES 


AEGUED  AND  DETERMINED 


IN  THB 

SUPREME  COURT  OF  IOWA. 


JULY    TERM,    1840. 


Hon.  CHARLES  MASON,  Cmmr  Justice. 

«     JOSEPH  WILLIAMS,    |abbociate  Judges. 
«     THOMAS  a  WILSON,  J^*'^^^"  "^"'^  ^ 


C.  A.  Balt.art)  v.  Eidglet  &  Billon. 

JError  to  Zomea. 

Where  a  role  of  decision  relatiye  to  the  remedy  is  changed  by  stat- 
mte,  the  new  nle  will  be  applicable  to  all  cases  subsequently  tried, 
ftlthoogh  they  might  have  been  commenced  prior  to  the  enactment 
of  the  statute. 

The  statute  of  this  territory,  despensing  with  the  necessity  of  proving 
the  names  of  the  indiyiduals  composing  a  Arm,  took  e^ect  in  cases 
previously  commenced,  if  tried  afterwards. 

The  declaration  in  this  case  was  upon  a  promissory  note. 
It  set  forth  that  Charles  Eidglej  &  Henry  Billon,  trading 
and  doing  business  under  the  name,  style,  and  description 
of  Ridgley  &  Billon,  complains,  &c.  Subsequently  to  the 
filing  of  tlie  declaration,  but  before  the  trial  of  the  case  it 
was  enacted,  by  a  statute  af  the  territory,  ^^  that  in 
all  suits  *brought  in  any  Court  of  the  territory  *38 
upon  any  promissory  note,  bond,  bill,  or  other  instru- 
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ment  of  writing,  made  payable  to,  or  by  any  corporate  body, 
by  their  corporate  name,  or  any  association  of  individuals, 
by  their  associate  name,  or  partners  trading  together, 
under  their  partnership  name  and  style,  it  shall  only  be 
necessary  to  prove  the  corporate,  associate,  or  partnership 
name  and  style,  without  proving  the  name  of  the  individ- 
uals who  compose  the  same,"  &c.  On  the  trial,  the  partr- 
nership  name  and  style  of  the  firm  was  proved,  but  not  the 
names  of  the  individuals  composing  the  same.  Judgment 
was  rendered  for  the  plaintiff  below,  and  thereupon  a  bill 
of  exceptions  was  tendered  and  the  case  brought  to  this 
Court. 

The  case  was  submitted  to  the  Supreme  Court  without 
argument 

Feb  Curiam,  Mason,  Chief  Justioe. — This  cause  was 
submitted  without  argument,  and  even  without  stating  the 
points  relied  upon,  further  than  they  are  contained  in  the 
bill  of  exceptions.  The  action  below,  however,  it  appears, 
was  upon  a  promissory  note  given  by  the  plaintiff  in  error 
to  the  firm  of  Bidgley  &  Billon,  by  their  partnership  name. 
On  the  trial,  the  existence  of  the  firm  was  proved,  but  not 
the  individual  names  of  the  partners  composing  it.  The 
Court  decided  this  to  be  sufficient,  and  this  decision  was  un- 
doubtedly correct,  being  in  direct  accordance  with  the  stat- 
ute of  this  territory  in  relation  to  promissory  notes,  &c., 
approved,  January  4,  1839.  It  is  true,  this  suit  was  com- 
menced previous  to  the  passage  of  that  act,  but  the  trial  took 
place  afterwards,  and  the  rules  of  decision  in  all  the  subse- 
quent proceedings,  so  far  as  they  relate  merely  to  the  rem- 
edy, must  by  regulated  by  that  statute.  The  judgment 
below  is,  therefore,  affirmed. 
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Abel  Inghram  v.  Doolet  et  al. 
Error  to  Van  Bv/ren. 

Where  a  statute  changes  the  practice,  all  subsequent  proceedings  in 
cases  then  pending  must  be  in  accordance  with  such  statute  (n). 

The  act  of  this  territory  dispensing  with  the  necessity  of  proving  the 
signature  of  notes,  bonds,  &c,  unless  such  signature  had  previously 
been  denied  under  oath,  operates  upon  cases  previously  commenced, 
and  even  upon  those  where  the  issue  had  been  previously  Joined. 

*29  *Thi8  action  was  brought  upon  a  sealed  note  given 
bj  defendants  to  the  plaintiff.  After  the  suit  was 
commenced,  and  before  the  trial,  an  act  of  the  legislature 
prohibited  any  defendant  from  denying,  on  trial,  the  exe- 
cution of  any  instrument  on  which  the  action  was  brought, 
unless  he  had  previously  filed  his  affidavit,  denying  the 
same.  Laws  of  Iowa,  388.  No  such  denial  under  oath 
had  been  made,  and  on  the  trial  the  defendants  objected  to 
the  reception  of  the  notes  in  evidence  until  the  signatures 
were  proved,  upon  the  ground  that  the  issue  having  been 
joined  previous  to  the  passage  of  the  act  referred  to,  the 
proceedings  on  the  trial  should  not  in  this  respect  be  gov- 
erned by  that  statute.  The  Court  sustained  this  objection, 
and  thereupon  a  bill  of  exceptions  was  tendered. 

Upon  examining  the  record,  however,  it  appears  that  the 
issue  was  not  joined  until  after  the  passage  of  the  statute 
above  referred  to,  but  from  the  following  decision  it  ap- 
pears that  this  circumstance  was  wholly  immaterial. 

J.  D.  Learned,  counsel  for  plaintiff,  contended  that  the 
Btatnte  referred  to  applied  exclusively  to  the  manner  of  en- 
forcing the  remedy,  and  did  not  in  the  least  affect  the  con- 


(n)  See  Phares  «.  Walters,  6  Iowa,  106 ;  Montgomery  u.  Chadwick,  7 
Iowa,  114;  Byington  %.  Kyder,  9  Iowa,  566,  sec.  1.  See  Ife  Rev.  §§ 
»,  4172. 4178, 4174.  ^ 
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tract  or  the  rights  of  parties  under  it,  and  therefore  was  to 
regalate  the  practice  in  this  particular  in  all  trials  subse- 
quent to  its  enactment 

RoBEB,  for  defendants,  insisted  that  the  change  in  the 
practice  could  not  affect  cases  then  pending,  and  in  support  of 
that  position  cited  Miller  et  al.  v.  Dennett,  6  N.  Hamp.  Rep. 
109 ;  The  Society  v.  Wheeler,  2  Gallison  Rep.  189 ;  Calder 
V.  Bull,  3  Dallas  Rep.  388 ;  Waggart  v.  Winnich,  3  N. 
Hamp.  Rep.  487;  Dow  v.  Norris,  4  iJ.  19;  Battelle  v. 
King,  12  Mass.  Rep.  637. 

Per  Cubiam,  Wilson,  Justice. — The  decision  of  the 
Court  below  was  given  upon  a  mistaken  state  of  facts.  The 
first  objection  is,  that  the  Court  refused  to  admit  the  writing 
obligatory  upon  which  the  suit  was  brought,  to  be  read  in 
evidence  to  the  jury,  under  the  provisions  of  the  statute  of 
Iowa,  approved  January  4th,  1839,  because  the  issue  upon 
the  pleadings  filed  in  said  cause  had  been  made  up  previ- 
ous to  the  passage  of  the  said  act,  but  required  proof  of  the 
signature  of  the  said  writing  obligatory.  We  find  from  an 
examination  of  the  record  in  the  case  that  the  defendant's 
plea  was  not  pleaded,  nor  was  issue  joined  until  April 
term,  1839.  The  statute  referred  to,  authorizing  the 
*80  consideration  *of  all  bills,*  promissory  notes,  bonds, 
&c.,  2^,%  prima  facie  evidence  of  their  execution,  and 
requiring  the  party  denying  the  same  to  make  such  denial 
under  oath,  took  effect  on  the  first  of  March,  1839  —  pre- 
vious to  the  issue  being  joined.  This  statute  being  in  force, 
the  plaintifl^  was  entitled  to  the  benefit  of  it,  and  the  Court 
below  erred  in  requiring  the  signature  of  the  note  to  be 
proved. 

But  to  take  the  facts  as  presented  by  the  bill  of  excep- 
tions, we  see  nothing  to  distinguish  the  principle  which 
would  then  be  involved,  from  that  which  controlled  the  de- 
cision in  the  case  of  Ballard  v.  Ridgley  &  Billon,  decided 
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at  the  present  term  of  this  Court.  The  statute  alluded  to 
merely  lays  down  a  rale  of  evidence,  and  relates  solely  to 
the  remedy,  and,  therefore,  if  the  suit  were  commenced  and 
the  issue  joined  previous  to  the  enactment  of  this  statute, 
still,  the  proceedings  at  the  trial  should  have  been  governed 
by  that  statute,  which  had  then  taken  efiect  The  statute 
changes  only  the  practice. 

Judgment  below  reversed,  and  cause  remanded  to  Oourt 
below  tor  further  proceedings  not  inconsistent  with  this  de- 
mon. 


James  Fike  v.  The  United  States. 

Error  to  Lee. 

The  statute  of  this  territory  for  preventing  writs  of  error  from  being 
brooght  after  the  expiration  of  a  year  from  the  rendition  of  Judg- 
ment, applies  to  criminal,  as  well  as  civU,  cases. 

This  was  a  motion  to  dismiss  the  writ  of  error,  be- 
cause it  was  not  sued  out  until  after  the  expiration  of  a  year 
from  the  rendition  of  judgment  and  sentence  of  the  plain- 
tiff in  error  under  a  criminal  prosecution. 

Feb  Oubiam,  Mason,  Ohibf  Jtjbtiob. — A  motion  id  made 
to  dismiss  the  writ  of  error  in  this  case,  because  it  was  not 
sued  out  within  a  year  from  the  rendition  of  the  judgment 
below.  The  counsel  for  the  plaintiff  in  error  admits  that 
if  the  act  of  the  last  session  of  the  legislature,  limiting  the 
time  for  bringing  writs  of  error,  was  intended  to  apply  to 
criminal  cases,  the  motion  to  dismiss  must  prevail. 
The  only  *enquiry,  therefore,  is  to  ascertain  whether  *81 
this  statute  was  intended  to  be  limited  in  its  appli- 
cation to  proceedings  in  civil  cases. 
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The  act  regulating  proceedings  in  criminal  cases,  com* 
mencing  at  section  76,  provides  for  bringing  writs  of  error 
in  criminal  cases,  but  fixes  no  limitation  as  to  the  time 
within  which  they  may  be  brought  We  are  not  aware  that 
any  antecedent  statute  had  prescribed  such  limitation.  Ko 
slight  inconvenience  would  result  to  the  public  from  allow- 
ing judgments  of  this  kind  to  be  disturbed  after  the  lapse 
of  an  indefinite  period  from  the  time  of  their  rendition. 

The  act  of  the  last  session,  to  which  allusion  is  made 
above,  appears  from  its  title  to  be  amendatory  to  an  actreg^ 
ulating  practice  in  the  District  Courts.  Still,  its  provisions, 
to  a  very  great  extent,  relate  to  proceedings  in  the  Supreme 
Court.  The  legislature  did  not  use  that  precision  which  is 
sometimes  observed  in  preserving  a  correspondence  be- 
tween the  title  and  the  substance  of  the  act.  The  statute 
to  which  it  is  an  amendment,  related  to  proceedings  in  civil 
cases.  Still,  there  is  in  the  amendatory  act,  a  declaration 
fixing  a  limitation  so  broad  as  apparently  to  embrace  crim- 
inal, as  well  as  civil,  cases.  It  is  possibly  only  another  ex- 
ample of  the  inadvertence  of  the  legislature,  but  to  which, 
nevertheless,  we  feel  bound  to  give  full  force  and  effect,  as 
we  cannot  found  our  decisions  on  mere  possibilities.  We 
shall,  therefore,  sustain  the  motion  to  dismiss  the  writ  of 
error. 


United  States,  ex  reL  Davenpokt  and  others  v.  The 
Commissioners  of  Dubuque  County. 


The  law  authorizing  tUe  establishment  of  the  seat  of  justice  of  Soott 
county,  by  a  vote  of  its  inhabitants,  directing  the  returns  of  the  elec- 
tion, together  with  the  ballots  and  poU  list,  to  be  made  to  the  sherifT 
of  Dabuque  county,  who,  in  company  with  the  county  commiasioners^ 
was  to  examine  said  retuma,  and  on  being  satisfied  which  place  had 


JULY  TERM,  1840.  48 


United  States  «.  The  Commissioners  of  Dubuque  County. 

the  majority  of  TOtes,  a  minute  thereof  was  to  be  made  in  the  pro- 
ceedings of  the  said  board  of  commissioners,  &a :  held  that  the  sher- 
iff was  the  only  party  to  be  "  satisfied  *'  in  relation  to  such  nu^ority, 
the  county  commissioners  being  mere  witnesses  of  the  correctness 
of  his  proceedings. 

Neither  the  county  commissioners  nor  the  sheriff  had,  in  that  case,  a 
right  to  purge  the  polls,  the  law  requiring  him  merely  to  be  **  satis- 
fied" as  to  the  number  of  votes,  and  not  as  to  their  genuineness 

*The  writ  of  mandamus  generally  issues  to  a  public  functionary,    *82 
to  perform  some  specific  duty,  and  will  never  be  granted  where 
there  Is  any  other  adequate  remedy. 

Appeals  do  not  lie  from  the  board  of  county  oommisBioners  to  the  Dis- 
trict Court,  on  account  of  their  omitting  to  discharge  some  specific 
duty  involving  no  discretion. 

Neither  will  they  lie  from  any  decision  not  embraced  in  the  scope  of 
their  legitimate  duties  as  county  commissioners. 

For  either  of  these  reasons  an  appeal  would  not  lie  in  the  present  in- 
stance, on  account  of  the  county  commissioners  neglecting  to  make 
the  entry  in  their  proceedings,  required  by  law. 

The  writ  of  quo  toarranio  would  not  have  lain  in  this  case,  there  being 
no  oiBoe  or  franchise  in  controversy. 

Where  a  discretionary  duty  is  imposed  on  an  inferior  tribunal,  a  writ 
of  mandamus  will  issue,  to  compel  that  tribunal  to  act  in  the  premi- 
ses, but  not  to  direct  in  what  manner  it  shall  act. 

In  the  present  case,  the  duty  of  th&  county  commissioners  was  not  dis- 
cretionary, but  specific,  and  the  writ  of  mandamus  was  the  proper 
means  of  compelling  its  performance. 

The  act  required  of  the  commissioners  was  to  be  perfoormed,  not  in 
their  private  capacity,  but  as  a  board,  and,  therefore,  their  successors 
may  be  required  to  perform  the  act  incumbent  on  tJbem. 

The  Court  of  highest  original  Jurisdiction  is  the  proper  tribunal  to  is- 
me  a  mandamus. 

The  Supreme  Court  of  this  territory,  although  an  Appellate  Court,  is 
still  authorized  by  statute  to  issue  writs  of  mandamttSy  when  such  an 
act  Ib  necessary  to  enforce  the  administration  of  right  and  Justice 
throughout  the  territory,  but  in  order  to  Justitify  such  an  act,  it  must 
appear  to  be  strictly  necessary. 

A  resort  to  the  Supreme  Court  in  the  present  case  was  not  *'  necessa- 
ry** within  the  meaning  of  the  statute,  and,  therefore,  the  proper  Dis- 
trict Court  was  the  proper  tribunal  to  which  application  should  have 
been  made  for  the  writ  of  mandamus. 

At  the  last  term  of  this  Court  an  alternative  mcmda/mus 
was  granted    n  this  case,  and  a  motion  was  now  made  to 
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render  the  same  perpetual.  The  history  of  the  case,  and 
the  arguments  for  and  against  the  motion,  are  suffidentlj 
set  forth  in  the  opinion  of  the  Court. 

For  the  relators,  G&ant  &  Leabnbd. 

MrroHELL  &  Thompson,  counsel  for  respondents. 

Feb  Cubiam,  Mason,  Chief  Jusnos. —  The  delicacy  and 
importance  of  this  subject  justify  us  in  having  devoted  so 
much  time  to  its  discussion,  and  call  for  much  circumspection 
in  this  Court  in  making  its  decision.  We  have  given 
*88  to  the  very  elaborate  and  able  arguments  that  *have 
been  addressed  to  us  our  careful  consideration,  and 
shall  now  proceed  to  state  the  conclusions  to  which  we 
have  been  led. 

In  1838,  the  legislature  of  the  territory  of  Wisconsin 
authorized  an  election  to  be  held  in  the  county  of  Scott ; 
for  the  purpose  of  determining  which  of  the  two  rival 
towns,  Rockingham  and  Davenport,  should  thenceforward 
be  the  seat  of  justice  of  that  county.  Returns  of  said  elec- 
tion, together  with  the  ballots  and  poll  list  were  to  be  made 
to  the  sheriff  of  Dubuque  county,  who,  in  company  with 
the  county  commissioners,  or  two  of  them,  was  to  proceed  to 
examine  said  returns,  and  on  being  satisfied  that  either  of 
the  places  named  had  a  greater  number  of  votes  than  the 
other,  the  town  having  the  greatest  number  of  votes  was 
thenceforward  to  be  the  seat  of  justice  of  Scott  county, 
and  a  minute  thereof  was  directed  to  be  made  in  the  pro- 
ecedings  of  the  said  board  of  commissioners  of  Dubuque 
county. 

It  appears  that  the  election  was  held,  the  returns  made, 
and  that  upon  counting  the  votes  there  were  fourteen  more 
for  Rockingham  than  for  Davenport.  The  board  of  com- 
missioners, however,  without  the  concurrence  of  the  sheriff 
as  it  would  seem,  went  into  an  enquiry  as  to  the  legality  of 


JULY  TEEM,  1840.  45 

United  States  v.  The  Commissionere  of  Dubuque  County. 

8ome  of  the  votes  polled,  and  became  satisfied  that  eighteen 
illegal  votes  had  been  cast  for  Sockingham,  leaving  a  ma- 
jority of  four  votes  in  favor  of  Davenport,  and  they  certi- 
fied accordingly. 

Previous  to  the  session  of  this  court,  in  July,  1889,  no- 
tice was  served  on  the  county  commissioners  of  Dubuque 
county,  that  at  the  said  session  of  the  Court,  amotion  would 
be  made  directing  them  to  amend  and  correct  their  entry 
aforesaid.  At  that  session,  upon  sufficient  reason  therefor 
being  shown,  an  alternative  numdumns  was  ordered,  and  a 
motion  is  now  made  for  a  peremptory  mandanma. 

The  first  thing  into  which  we  propose  to  inquire  is  the 
l^ality  of  the  proceedings  of  the  Dubuque  oommissioners. 
Were  they  authorized  to  look  behind  the  returns  and  ex. 
amine  into  the  legality  of  the  votes  polled  ?  It  is  con- 
tended that  they  are  to  be  ^^  satisfied ''  that  one  of  the 
places  has  a  greater  number  of  votes  than  the  other,  that 
the  word  "vote"  means  "lawful  vote,"  and  that,  there- 
fore, an  examination  into  the  legality  of  such  vote  was  in- 
dispensable. 

But  were  the  county  commissioners  to  be  "  satisfied  "  in 
the  case  2  The  law  declares  that  the  returns  shall  be  made 
to  the  sheriff,  who  shall,  in  company  with  the  county  com- 
missioners, proceed  to  examine  said  returns,  and  on  being 
satisfied,  &c.  The  grammatical  construction  of  this  lan- 
guage clearly  points  to  the  sheriff  as  the  person  to  be 
'^satisfied,"  *that  he  was  to  count  the  votes,  the  *84 
commissioners  being  merely  present  as  witnesses,  and 
in  order  to  record  the  result. 

But  even  supposing  the  opposite  construction  to  be  cor- 
rect, of  what  were  they  to  have  been  "  satisfied  "  ?  Not 
of  the  legality  of  the  votes,  but  only  of  their  number  on 
each  side.  If  it  had  been  intended  that  they  should  have 
purged  the  polls,  some  direct  authority  would  have  been 
given  for  that  purpose.  Some  mode  of  trial  would  have 
been  prescribed,  some  means  of  taking  testimony  provided, 
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and  other  measures  taken  to  give  both  parties  an  equal  op- 
portunity for  contesting  antagonist  votes,  and  for  securinfr 
a  fair  and  open  investigation.  Nothing  of  all  this  was 
done.  We  are,  therefore,  clearly  of  the  opinion  that  the 
inspectors  of  election  were  the  only  tribunal  authorized  by 
law  to  determine  the  qualification  of  the  Toters ;  that  the 
sheriff  of  Dubuque  county  was  to  satisfy  himself  which 
place  had  the  greatest  number  of  votes,  and  that  the  com* 
missioners  of  Dubuque  county  were  to  make  a  minute 
thereof  in  their  records,  and  that  was  all  their  duty. 

Our  next  inquiry  will  be,  whether  the  writ  of  mandamm 
was  the  proper  remedy  for  the  relators.  This  writ  gener- 
ally issues  to  compel  a  public  functionary  to  perform  some 
specific  duty.  It  will  never  be  granted  where  there  is  any 
other  adequate  remedy  as  is  usually  the  case  in  all  tran- 
sactions betwen  private  individuals. 

It  is  contended  on  the  part  of  the  respondents  that  if 
the  commissioners  had  erred,  the  proper  remedy  was  an 
appeal  to  the  District  Court.  We  think  otherwise.  The 
appeals  thus  authorized,  must  doubtless  be  understood  to 
refer  exclusively  to  acts  performed  in  the  discharge  of  their 
ordinary  duties,  and  such  as  imply  the  exercise  of  some 
discretion  on  their  part.  If,  for  example,  the  law  had 
imposed  on  these  commissioners  the  duty  of  fixing  the  seat 
of  justice  of  Scott  county  themselves,  this  being  no  part  of 
their  duty  as  county  officers,  there  would  have  been  no 
appeal.  Again,  the  law  renders  it  incumbent  on  them  to 
hold  a  session  at  certain  fixed  periods.  Should  they  neg- 
lect to  do  so,  no  appeal  would  lie,  for  the  act  to  be  per- 
formed is  specific. 

In  the  case  we  are  now  considering,  not  only  was  an 
extraordinary  duty  imyosed  upon  them,  but  that  duty  con- 
sisted in  the  performance  of  a  specific  act  which  left  them 
no  discretion.  It  was  not  a  ^'  decision  "  within  the  meaning 
of  the  statute.  We  are  therefore  clearly  of  the  opinion  that 
no  appeal  lay  therefrom  to  the  District  Corut. 
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It  is  farther  contended  that  the  writ  of  qtw  warrarUo  is 
the  proper  remedy,  bat  1;he  authorities  cited  do  not  sustain 
the  position.  They  refer  to  cases  where  one  person 
claimed  an  office  which  was  held  by  ^another  under  ''^35 
color  of  right.  Our  own  statnte  provides  that  where 
any  person  or  persons  shall  usurp,  intrude  into,  or  unlaw- 
folly  hold  or  exercise  any  public  civil  office,  or  any  fran- 
chise within  this  territory,  or  any  office  in  any  corporation 
created  by  the  aathority  of  this  territory,  or  when  any  public 
dvil  officer  shall  have  done  or  suffered  any  act  which,  by  the 
provisions  of  law,  shall  work  a  forfeiture  of  his  office,  or  when 
any  association  of  persons  shall  act  as  a  corporation  within 
this  territory,  without  being  lawfully  incorporated,  the 
district  attorney  of  the  ])roper  county  shall,  when  directed, 
&c.,  file  an  information  in  the  nature  of  a  qiu?  wa/rrcmto  in 
the  District  Court  Iowa  LawB>  page  390.  Under  that 
statute  it  cannot  be  contended  that  the  writ  of  gtto  warranto 
could  issue,  unless  this  is  an  ^'  office  "  or  a  franchise.  We 
think  it  neither.  If  it  be  either,  in  whose  hands  is  it  ? 
True,  the  people  of  the  town  of  Davenport  might  be 
benefitted  by  having  the  seat  of  justice  located  there, 
but  they  might  be  equally  so  by  the  erection  of  public 
buildings,  the  termination  of  a  railroad,  the  creation  of 
of  a  water  power,  and  ,the  like.  In  all  these  caaes  the 
benefit  is  only  incidental.  They  have  a  collateral  in- 
terest, but  not  a  vested  right,  which  will  be  recognized  by 
the  laws,  and  which  is  essential  to  the  constitution  of  an 
office  or  franchise. 

But  is  insisted  that  a  mandamMs  should  not  be  granted 
in  this  case,  because  the  commissioners  have  already  acted 
on  the  subject,  and  authorities  have  been  adduced  to  show 
that  it  will  only  issue  to  compel  action,  not  to  direct  what 
that  action  shall  be.  This  position  is  doubtless  correct, 
where  the  act  sought  to  be  enforced  is  one  resting  in  the 
discretion  of  an  inferior  tribunal  or  other  public  function* 
ary.    Bat  where  the  law  enjoins  the  performance  of  a  ape- 
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cific  act,  obedience  to  that  law  may,  in  the  absence  of  other 
remedies,  be  enforced  by  writ  of  mandamus.  Snch  is  the 
case  in  the  present  instance. 

The  general  purpose  of  this  writ  is  to  prevent  disorder 
from  a  failure  of  justice  or  defect  of  police,  rather  than  to  af- 
ford a  private  remedy.  In  this  case  the  public  have  an  in- 
terest in  the  establishment  of  the  county  seat  of  Scott  coanty, 
and  that  interest  cannot  be  adequately  secured  in  any  other 
manner.  The  entry  in  the  proceedings  of  the  board  of 
commissioners  of  Dubuque  county,  was  to  be  the  only 
record  of  the  fact  of  either  town  being  the  seat  of  justice. 
Not  to  have  that  entry  made,  therefore,  would  be  a  "  failure 
of  justice,"  and  might  occasion  a  great  "  defect  of  police," 
from  which  disorder  might  very  probably  arise.  The  aid 
of  this  writ  was,  therefore,  very  properly  invoked. 

But  it  is  said  the  county  commissioners  have  been 
changed  since  the  entry  should  have  been  made.  !N^o 
*86  diflSculty  can  arise  from  that  source.  *They  were  re- 
quired to  act  in  their  official,  not  in  their  private,  ca- 
pacity.  It  was  the  county  commissioners  of  Dubuque  coun- 
ty, not  the  particular  individuals  composing  that  board, 
who  were  to  make  the  entry  in  their  proceedings.  That  same 
board  still  exists,  and  is  fidly  competent  to  perform  the  pre- 
scribed duty. 

It  only  remains  to  enquire  whether  application  for  the 
writ  of  manda/mu$  was  properly  made  to  this  Oourt.  The 
case  of  Marbury  v.  Madison,  1  Cranch,  137,  settled  the 
principle  that  Courts  of  merely  appellate  jurisdiction  conld 
not  issue  this  writ  except  in  aid  of  their  appellate  powers. 
It  matters  not  from  whence  a  Oourt  receives  its  authority, 
whether  from  a  constitutional  provision  or  from  a  legisla- 
tive enactment.  If  limited  entirely  to  an  appellate  juris- 
diction, it  would  have  no  power  to  issue  this  writ  as  an 
original  proceeding.  It  is  therefore  necessary  for  us  to 
enquire  into  the  character  of  the  constitution  of  this 
Oourt    The  organic  act  of  this  territory,  after  providing 
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for  a  Supreme,  District,  and  other  Courts,  declares  that 
their  jurisdiction  shall  be  as  limited  by  Iftw.  The  same 
act,  §  13,  provides  that  the  then  existing  laws  of  the  terri- 
tory of  Wisconsin  shall  be  extended  over  this  territory, 
80  tar  as  the  same  are  not  incompatible  with  the  said 
organic  act. 

The  only  statate  which  we  find  defining  the  jurisdiction 
and  powers  of  this  Court,  is  contained  in  the  acts  of  1886, 
page  28.  The  fir^t  section  of  that  act  declares,  ^^  that  the 
Supreme  Court  of  the  territory  shall  have  and  exercise  an 
appellate  jurisdiction  only,  &c."  Had  this  been  the  only 
provision  in  relation  to  the  subject,  there  would  have  been 
no  difficulty  in  disposing  of  the  present  question.  But  the 
second  section  of  the  same  act  provides  ^'  that  the  Supreme 
Court  shall  have  power  to  issue  writs  of  haheca  oorpuiy 
mandanvue^  qvo  warranto^  prohUntiony  error ^  tupersedeaa^ 
proeedendo,  oertiorarij  Bci/re  faoiaa^  and  all  other  writs  and 
process  not  specially  provided  for  by  statute,  which  may 
be  necessary  to  enforce  the  administration  of  right  and 
justice  throughout  the  territory." 

On  the  one  side  it  is  contended  that  this  section  modifies 
that  which  precedes  it  so  far  as  to  authorize  any  of  the  writs 
therein  named  to  be  issued  in  almost  all  cases  for  the  pro- 
motion of  justice  and  the  establishment  of  right  through- 
out the  territory.  On  the  other  hand,  it  is  insisted  that 
these  writs  are  only  authorized  so  far  as  the  same  are  nec- 
essary to  carry  out  the  appellate  powers  of  this  Court,  that 
the  provisions  of  the  two  sections  should  be  construed  as 
that  they  might  exist  together,  and  that  it  was  not  to  be 
presumed  the  legislature  would  make  so  positive 
*and  explicit  a  declaration  on  a  point  of  such  im-  ^87 
portance,  which  they  intended  to  modify  so  materi- 
ally in  the  very  same  act 

We  do  not  concur  entirely  in  either  of  these  construc- 
tions of  this  law.    If  practicable  the  two  sections  must  re- 
ceive such  an  interpretation  that  they  may  both  exist  to- 
—7 
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gether.  But  if  they  are  wholly  irreconcilable,  the  latter 
becomes  paramount.  The  second  section  above  referred 
to,  after  enumerating  the  writ  of  mandamus  and  several 
others  (some  of  which  could  hardly  become  auxiliary  to 
the  exercise  of  appellate  pewer),  authorizes  the  issuing 
of  all  writs  and  process  which  may  be  necessary  to  enforce 
the  due  administration  of  right  and  justice  throughout  the 
territory.  The  fact  that  tho  writ  of  qvo  warrwrUo  is  men- 
tioned (and  perhaps  some  others),  which  could  only  be  used 
in  the  exercise  of  original  power,  negatives  the  idea  that 
these  writs  are  only  to  serve  as  auxiliaries  in  the  exercise 
of  appellate  jurisdiction. 

Still,  although  the  two  sections  cannot  be  wholly  recon- 
ciled, it  is  the  duty  of  this  Court  to  give  them  such  a  con- 
struction as  shall  render  the  discrepancy  as  small  as  pos- 
sible. This  will  be  done  by  limiting  the  issuing  of  the 
writs  mentioned  in  the  second  section  to  cases  in  which 
they  may  be  "  necessary ''  to  enforce  the  due  administra- 
tion of  right  and  justice  throughout  the  territory.  They 
are  not  to  be  granted  in  all  cases  whenever  required  for 
these  purposes,  but  only  when  their  interposition  becomes 
"  necessary. ^'^  If,  therefore,  contrary  to  the  declaration  con- 
tained in  the  first  section  of  the  statute,  we  are  to  venture 
upon  the  exercise  of  original  judicial  power,  the  occasions 
on  which  it  should  be  exerted,  should  be  as  few  as  pos- 
sible. 

We  are  confirmed  in  this  view  of  the  case  by  the  con- 
sideration that  if  the  writs  and  process  authorized  by  the 
second  section  of  the  statute  are  to  be  issued  from  this 
Court  in  ordinary  cases  whenever  their  interposition  may 
be  found  beneficial,  the  business  of  the  Court  may  become 
very  much  augmented^  to  the  great  inconvenience  and  de- 
lay of  suitors,  and  to  the  detriment  of  the  public  interest 
Cases  of  the  most  trivial  nature  may  be  brought  from  the 
extreme  portions  of  the  territory,  with  perhaps  little  other 
object  than  to  harrass  and  oppress,  or  to  indulge  some  petty 
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feeling  of  malice.  We  have,  therefore,  no  hesitation  in 
coming  to  the  conclnsion  that  resort  in  such  cases  can  only 
be  had  to  this  Court,  where,  for  the  dae  administration  of 
right  and  justice,  such  resort  becomes  "  neceaaary,^^ 

Is  that  the  case  in  the  present  instance  ?  We  have  al- 
ready come  to  the  conclusion  that  ''  to  enforce  the  due 
administration  of  right  and  justice''  in  the  present  in- 
stance the  writ  of  mandamus  was  the  only  effectual 
•process.  In  other  words  it  is  *'  necessary  "  within  *38 
the  meaning  of  the  statute.  It  only  remains  to  en- 
quire whether  it  would  not  more  properly  be  issued  by  an- 
other tribunal.  If  the  proper  District  Court  has  jurisdic- 
tion of  cases  of  this  kind,  recourse  to  the  Supreme  Court 
can  certainly  not  be  "  necessary."  It  would  doubtless  be 
much  more  convenient  and  proper  to  apply  to  the  District 
Court  in  the  first  instance. 

From  an  examination  of  the  various  statutes  in  force  in 
this  territory,  it  appears  to  be  the  evident  intention  of  the 
legislature  to  vest  the  District  Courts,  to  the  fullest  extent, 
with  general  original  jurisdiction  in  matters  civil  as  well 
as  criminal,  and  both  at  law  and  in  equity.  It  appears  to 
be  the  policy  of  the  law  to  permit  suitors  a  resort  to  these 
more  convenient  tribunals  with  the  right  of  appeal  to  the 
Supreme  Court.  The  seventh  section  of  the  laws  of  Wis- 
consin, above  alluded  to  (Laws  of  1886,  page  24),  gives  the 
District  Courts  in  term  time,  and  the  Judges  thereof  in  va- 
cation, power  to  award  throughout  the  territory,  returnable 
in  the  proper  county,  writs  of  injunction,  ne  exeat^  habeas 
earpusj  and  all  other  writs  and  process  that  may  be  nec- 
essary to  the  due  execution  of  the  powers  with  which  they 
are  vested.  Writs  of  rrumdomus  in  all  ordinary  cases  must 
certainly  be  included  in  this  number.  It  may  in  some  in- 
stances become  necessary  to  issue  a  writ  of  qw>  warvamto^ 
or  mandamus^  to  the  Judge  of  one  of  the  District  Courts* 
It  would  probably  then  become  ^^  necessary  "  that  tlie  writ 
should  issue  from  this  Court,  and  the  law  in  that  case  gives 
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UB  jurisdiction.  But  in  all  ordinary  cases  we  deem  it  much 
more  expedient  and  proper,  more  convenient  to  the  parties 
concerned,  and  more  beneficial  to  the  public  in  every  res* 
pect,  that  application  for  purposes  of  this  nature  should  be 
made  to  the  District  Court  of  the  proper  county,  and  such 
we  believe  to  be  the  law  of  this  territory. 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Kendall  v.  the  United  States  (12  Peters  524)  furnish  high 
authority  for  many  of  the  views  herein  contained,  and  es- 
pecially in  relation  to  the  District  Court  being  the  proper 
tribunal  for  issuing  the  writ  of  mancUtmua.  One  of  the 
Judges,  in  delivering  his  opinion  in  that  case,  after  stating 
that  this  was  a  high  prerogative  writ,  which  in  England 
only  issued  from  the  King's  bench,  where  the  King  form- 
erly sat  in  person,  and  that  it  was  confined  to  cases-of  a 
public  nature,  says :  ^'  Upon  the  same  principal,  I  believe 
it  may  be  affirmed  without  exception,  unless  where  a  stat- 
utory provision  has  been  made,  that  in  every  state  of  the 
Union,  where  the  common  law  prevails,  this  writ  issues 
only  irom  the  Court  possessing  the  highest  original  com- 
mon law  jurisdiction."  The  District  Court  of  this 
*39  territory  ^possesses  that  jurisdiction,  so  that  in  the 
absence  of  all  statutory  authority,  writs  of  mandamus^ 
should,,  in  accordance  with  the  practice  of  the  states  of  the 
Union,  issue  from  that  Court. 

The  exercise  of  that  power,  therefore,  by  the  Supreme 
Court  being  unnecessary  in  ordinary  cases,  for  the  reason 
that  the  District  Courts  are  fully  competent  for  that  pap- 
pose, we  are  clearly  of  the  opinion  that  we  have  no  jorsi- 
diction  over  the  matter,  and  the  motion  for  a  peremptory 
numdamtia  will  of  course  be  denied. 

We  might  have  avoided  deciding  more  than  this  last 
point,  but  inasmuch  as  the  whole  case  has  been  argued  at 
length,  and  as  it  will  tend  to  abridge  future  litigation  on 
the  subject,  we  deemed  it  proper  to  express  our  views  on 
the  entire  subject. 
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Harlan  &  Duncan  v.  Sigler. 

.Error  to  Van  Buren,. 

Where  a  note  is  not  negotiable  at  the  time  of  its  exeqition,  it  is  com- 
petent for  the  legislature,  by  a  subsequent  act,  to  authorize  the  as- 
signee  to  sue  in  his  own  name. 

A  statute  may  be  operatiTe  in  part,  and  inoperaliye  in  other  rospeeta 

{0). 

This  case  was  submitted  without  argument.  The  facts 
can  be  sufficiently  gathered  from  the  opinion  of  the  Court. 

Per  CuBLAif ,  Mason,  Chief  JtrsnoB. —  From  the  tran- 
script of  the  record  in  this  case,  it  appears  that  the  defend- 
ants below  executed  their  sealed  note  or  single  bill  to  one 
David  Hanes,  who  endorsed  the  same  over  to  the  defend- 
ant in  error.  At  the  time  of  the  execution  and  assign- 
ment of  the  note  it  was  not  negotiable;  but  afterwards 
(and  prior  to  the  cammencement  of  this  suit)  a  statute  was 
passed,  rendering  such  notes  assignable,  and  authorizing 
the  assignee  to  sue  in  his  own  name.  Suit  was  instituted 
in  that  manner  accordingly,  and  a  judgment  recovered  in 
the  District  Court,  to  reverse  which  the  case  has  been 
brought  here  by  writ  of  error. 

Two  causes  of  error  are  assigned :  the  first,  that  the  pe- 
tition (by  which  the  suit  was  commenced)  does  not 
show  cause  of  action  *in  favor  of  the  plaintiff,  as  to    *40 
entitle  him  to  recover.     In  examining  the  petition, 
we  find  it  to  correspond  with  the  form  prescribed  in  the 


(o)  This  prindpal  is  recognized  in  the  following  cases :  Santo  v.  The 
8tate»  a  Iowa,  165 ;  The  District,  ^.  e.  The  City  of  Dubuque,  7  Iowa, 
S82 ;  High  School,  &c  o.  Clayton  Co.  9  Iowa,  175 ;  Louisa  Co.  o.  Da* 
Tidson,  8  Iowa,  517 ;  Childs  o.  Shower,  18  Iowa,  261 ;  The  city  of  Des 
Moines  «.  Layman,  21  Iowa,  158;  Walters  e.  The  Steamboat  Mollie 
Deder,  24  Iowa,  128. 
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statute ;  the  only  observable  defect  being  in  the  statement 
of  the  names  of  the  defendants.  They  are  described  as  A. 
W.  Harlan  and  Wm.  Duncan,  aliaa  Aaron  W.  Harlan  and 
William  Duncan.  This  is  not  the  proper  manner  of  iden- 
tifying the  entire  with  the  abbreviated  name.  Still,  as  the 
intention  is  evident,  no  objection  can  be  sustained  in  the 
present  stage  of  the  proceedings. 

It  is  probable,  however,  that  the  error  intended  in  the 
first  assignment,  is  substantially  the  same  as  that  embraced 
in  the  second,  which  is,  that  the  note  was  not  assignable  in 
such  a  manner  as  to  vest  in  the  assignee  the  power  to  sue 
in  his  own  name.  The  law  passed  subsequently  to  the  as- 
signment could  not  invade  the  rights  of  either  party,  as 
they  then  existed,  although  it  might  modify  the  remedy 
by  which  those  rights  were  to  be  enforced  or  protected* 
Had  the  present  law  been  in  force  prior  to  the  assignment 
of  the  note,  there  could  have  been  no  question  as  to  the 
regularity  of  the  present  proceedings.  It  only  remains  to 
enquire,  whether  the  statute  would  so  far  operate  upon  the 
case  as  to  justify  the  institution  of  the  suit  in  this  form. 

Under  the  law  as  it  existed  at  the  time  the  note  was  as- 
signed, the  assignee  might  have  brought  suit  in  the  name 
of  Hanes,  for  his  own  use.  In  such  a  case  the  defendants 
below  might  have  availed  themselves,  to  a  certain  extent, 
of  the  equities  existing  between  themselves  and  Hanes. 
Under  the  new  law,  their  rights  in  this  respect  would  have 
been  very  diflFerent.  That  feature  of  the  law,  therefore, 
cannot  be  allowed .  to  operate  in  this  case,  since  it  would 
impair  the  obligations  of  a  pre-existing  contract. 

But  so  tar  as  the  new  law  authorizes  the  assignee  to  bring 
suit  in  his  own  name,  we  see  no  objections  to  giving  it  ef- 
fect. It  applies  solely  to  the  remedy.  It  merely  declares 
that  Sigler's  name  may  stand  alone  as  plaintiff,  instead  of 
the  suit  commencing  in  the  name  of  "  Hanes  for  the  use 
of  Sigler,"  — the  equities  remaining  as  before.  It  is  a  mere 
matter  of  form,  and  leaves  the  substantial  rights  of  the 
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parties  wholly  untouched.  We  think  there  was  no  error 
in  the  District  Court,  and  the  judgment  will  accordingly 
be  affirmed. 


♦Creighton  e;.  Gordon.  *41 

Error  to  Louisa. 

Notes  made  payable  to  bearer  are  transferable  by  mere  delirery,  and 
where  the  declaration  set  out  that  such  note  was  **  duly  assigned  and 
deliyered/*  it  was  held  to  be  no  variance  that  the  note  was  not  en- 
d/oned  (p). 

Where  an  assignment  was  valid  at  the  time  it  was  made,  the  transac- 
tion wiU  not  be  affected  by  a  subsequent  statute,  prescribing  a  differ- 
ent mode  of  assignment,  although  such  statute  was  passed  prior  to 
the  institution  of  the  suit 

The  legislature  may  prescribe  the  form  of  instituting  suits,  and  may 
direct  the  act  to  take  effect  in  relation  to  notes  previously  executed, 
provided  suits  thereon  be  subsequently  instituted. 

Notes  made  payable  to  "bearer"  are  negotiable,  independent  of  statute. 

The  act  of  1889,  in  relation  to  promissory  notes,  is  an  enlarging  stat- 
ute, merely  rendering  those  notes,  bonds,  &c,  negotiable,  which  be- 
fore were  not  so. 

This  action  was  brought  upon  a  note  made  payable  to 
John  MiUard,  or  bearer,  dated  December  29,  1887,  at 
which  time  the  law  of  Michigan,  in  relation  to  promissory 
notes,  and  which  is  similar  to  the  English  statute,  was  in 
force  here.  In  1839,  a  law  was  passed  by  the  legislature 
of  Iowa,  declaring  that  all  promissory  notes,  bonds,  &c.y 

(p)  Story  on  Promissory  Notes,,  §  116 ;  Baly  on  Bills,  ch.  5,  g  1 
(fifth  edition).  In  reference  to  the  transfer  of  notes  and  bills  by 
indoTiement  and  by  amgnTnerU.  See  Younker  v.  Martin,  18  Iowa,  148 ; 
Harrison  «.  Mc  Elm,  i&.  485;  Franklin  v.  Toogood,  ib,  515;  and  au- 
tboritlea  citad  in  tho<a  cases. 
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made  payable  to  any  person,  <fec.,  ehonld  be  assignable  by 
an  endorsement  thereon.    The  declaration  set  forth,  that 
the  note  was  "  duly  assigned  and  delivered,"  but  the  note 
offered  in  evidence  had  no  endorsement  npon  it. 
The  assignment  of  errors  set  forth, 

1.  That  the  declaration  sets  out  the  said  note  to  be  cts- 
signed  and  delivered^  whereas  there  was  no  assignment  on 
the  note  produced  and  read  in  evidence. 

2.  The  suit  is  instituted  in  the  name  of  James  Gordon, 
as  assignee,  whereas  he  does  not  appear  to  have  any  legal 
title  or  right  to  said  note. 

3.  Said  note  is  not  assigned  to  said  Gordon,  nor  was 
any  evidence  introduced  to  show  any  right  he  had  as  the 
assignee  or  holder  of  said  note. 

4«  Because  there  is  a  variance  between  the  note  and 
the  description  thereof  in  the  declaration. 

For  the  plaintiff  in  error,  Gbimbs  &  Bbowkino. 

For  the  defendant,  Bobbr  &  Stabb. 

*42  *By  the  Coubt,  Mason,  Chief  Justick.  —  This  ac- 
tion was  brought  upon  the  following  instrument: 
^'  Due  John  Millard  or  bearer,  one  hundred  dollars,  the  let 
day  of  June  next,  for  value  received.  Louisa  county,  W. 
T.  Dec.  29,  1837,"  and  signed  by  the  plaintiff  in  error. 
It  was  never  endorsed,  but  came  by  delivery  int<>  the 
possession  of  Gordon,  who  brought  suit  on  the  same  in  the 
District  Court,  and  obtained  a  judgment,  which  there  is 
now  an  effort  to  reverse. 

The  declaration  sets  out  that  the  note  was  '^  duly  ae- 
signed  and  delivered  ^^  to  the  plaintiff  below,  and  the 
counsel  for  the  plaintiff  in  error  insist,  that  a  written  aa- 
signment  or  endorsement  was  thereby  meant,  and  that,  con- 
sequently, there  is  a  variance  between  the  note  and  the  de- 
scription in  the  declaration.  We  think  this  position  is  un- 
tenable.   Notes  made  payable  to  hearer  are  transfiMrable  by 
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mere  delivery,  and  vest  in  the  holder  the  right  to  bring 
suit  in  his  own  name.  Sach  a  transfer  is  a  parol  assign, 
ment.  The  holder  divests  himself  of  the  property  in  the 
note,  and  transfers  it  all  to  the  assignee.  Possession  is 
prima  facie  evidence  of  property.  Gordon,  therefore,  be- 
ing the  holder  of  the  note,  it  was  to  be  presumed  he  was 
the  owner  thereof ;  and  that  it  had  been  duly  transferred 
to  him.  Had  the  declaration  set  forth  the  note  as  having 
been  endorsed^  an  endorsement  in  writing  must  have  been 
shown ;  bat,  although  endorsement  is  a  species  of  assign- 
ment^ the  latter  is  much  more  comprehensive  than  the  for- 
mer, and  in  instruments  of  this  kind  may  be  duly  made 
by  parol. 

But  it  is  contended  that,  as  this  action  was  commenced 
since  the  new  statute  took  effect,  it  must  be  controlled  by 
that  statute.  In  some  respects,  this  would  certainly  be  the 
case.  Bat  the  assignment  or  transfer  must  be  presumed  to 
have  taken  place  before  this  act  went  into  operation,  and 
if  made  in  accordance  with  the  law,  as  it  then  existed, 
might  certainly  have  been  properly  described  as  having 
been  "  duly  assigned  over  and  delivered?^ 

Agreeably  to  the  decision  of  Harlan  &  Duncan  v,  Sig- 
ler,  made  at  this  term  of  the  Court,  the  legislature  was 
competent  to  have  passed  an  act  that  should  so  far  operate 
upon  a  pre-existing  note,  as  to  prescribe  the  form  and 
manner  in  which  the  suit  thereon  should  be  instituted,  and 
to  render  it  necessary  for  Gordon  to  have  sued  in  the  name 
of  Millard.  But  did  they  exercise  their  power  in  this  par- 
ticular f 

It  may  very  plausibly  be  questioned,  whether  the  act  of 
the  Iowa  legislature,  in  relation  to  promissory  notes,  is  in- 
tended to  apply  at  all  to  negotiable  paper,  inasmuch  as  no 
mention  is  therein  made  of  notes  made  payable  to  "  cr- 
<fer,"  or  to  ^^hearer?^  It  speaks  of  notes  payable  to  *48 
^any  person,"  &c.,  and  declares  them  assignable  by 
endorsement;  and  it  may  with  much  propriety  be  argued, 
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that  this  branch  of  the  statute  in  particular  was  only  in- 
tended to  extend  tlie  law  in  relation  to  negotiable  paper,  eo 
that  it  should  embrace  other  instruments  not  before  n^o- 
tiable.  If  this  position  be  correct,  the  objection  we  have 
been  considering  vanishes  at  once,  for  in  that  case  the  for- 
mer law  on  the  subject  remains  unrepealed. 

But  whether  the  act  of  Michigan  on  this  subject  be  still 
in  force  or  not,  can,  we  think,  make  no  difference  in  the  de- 
cision of  this  case.  We  hold  that,  in  the  absence  of  all  leg- 
islation, notes  of  this  kind  would  be  transferable  by  deliv- 
ery, giving  the  holder  the  right  to  sue  in  his  own  name,  in- 
asmuch as  he  is  possessed  of  the  legal  interest.  This 
right  is  in  strict  accordance  with  the  precise  terms  of  the 
instrument  itself^  and  no  principle  of  law  recognized  at  the 
present  day  prevents  the  carrying  this  agreement  strictly 
into  effect.  Formerly,  there  was  a  great  aversion  to  the 
assignability  of  a  chme  in  action^  but  experience  has  so 
conclusively  demonstrated  the  utility  of  deviating  from 
the  strict  rules  established  on  this  subject,  that  even  where 
the  legislature  has  not  interfered,  the  decisions  of  a  former 
period  have,  to  a  very  considerable  extent,  been  overturned 
or  evaded.  At  the  present  day  no  statute  would  be  neces- 
sary to  render  a  note  negotiable  which  the  maker  himself 
had  expressly  declared  should  be  payable  to  order  or  to 
bearer.  To  change  this  state  of  things,  an  express  legal 
enactment  is  necessary. 

The  Iowa  statute  makes  no  such  provision.  It  is  an  en- 
larging, not  a  restraining,  statute.  It  renders  a  note  nego- 
tiable where  no  such  agreement  was  made  by  the  parties 
thereto,  and  even  where  there  might  have  been  an  ex- 
pressly contrary  intention  and  understanding,  but  it  does 
not  limit  the  rights  which  assignees  possessed,  independ- 
ent of  that  statute. 

The  judgment  below  will,  therefore,  be  affirmed. 
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Gabriel  Long,  for  the  use  of  WaUing,  v.  Jesse  Long. 

Error  to  Museati/M, 

Where  salt  is  brought  in  the  name  of  the  payee,  for  the  use  of  the  en- 
dorsee of  a  promissoFf  note,  the  maker  may  set  up  want  of  consider- 
ation iq). 

^Although  the  words,  '*  witness  my  hand  and  seal,"  are  contained    *44 
in  the  body  of  an  instrument,  this  does  not  render  it  a  specialty, 
unless  there  be  a  seal  or  scrawl  actually  attached  thereto. 

This  was  an  action  of  debt,  brought  upon  the  following 
infltmment : 

"  On  or  before  the  first  day  of  February  next,  I  promise 
to  pay  Gabriel  Long,  the  value  and  full  sum  of  two  hun- 
dred dollars,  for  value  received  of  him,  as  witness  my  hand 
and  seal  this  2d  day  of  February,  A.  D.  1838. 

(Signed)        «WM.  LONG." 

On  which  were  the  following  endorsements  : 

"  For  value  received,  I  assign  the  within  to  Jerome  B. 
Walling,  this  12th  Dec.  1838. 

(Signed)        «  GABRIEL  LONG." 

"For  valne  received,  I  assign  the  within  to  Jesse  D. 
WaUmg.     February  6^  1839. 

(Signed)        «  JEROME  B.  WALLING." 

To  this  there  was  a  plea  of  nil  debet^  on  which  a  judg- 
ment was  rendered  for  the  plaintiff.  The  other  material 
facts  may  be  gathered  from  the  opinion  of  the  Court. 

Bt  the  Coubt,  Mason,  Ohisf  Justice. — The  note  on 
which  this  suit  was  brought  was  given  by  William  Long 

(q)  Yonker  for  use,  &c.  d.  Martin,  IS  Iowa,  148 ;  Temple  e.  Hays  & 
HendeiBhott,  cmU^  9 ;  Sater  &  Wade  e.  Hendershott,  poit  IIS.  Under 
the  Revision  (§§  2767,  2758),  the  legal  or  equitable  owner  of  a  chose 
in  action  may  sue  in  his  own  namey  without  the  words  "  for  the  use  of 
another."  Oottle  v.  Cole  &  Cole,  20  Iowa,  on  p.  486 ;  Rice  «.  Bavery, 
22  Iowa,  470. 
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to  Gabriel  Long,  and  afterwards  came  by  two  endorse- 
ments into  the  possession  of  Walling.  The  first  of  these 
endorsements  was  made  before  the  note  became  dae,  the 
other  afterwards.  The  body  of  the  note  contained  the 
words,  "  witness  my  hand  and  seal,"  but  no  seal  or  scrawl 
was  affixed  to  the  name  of  William  Long.  The  sait  was 
brought  in  the  name  of  Gabriel  Long  for  the  use  of  Wal- 
ling. 

The  bill  of  exceptions  states,  among  other  things,  that 
on  the  trial  of  the  cause,  the  defendant  below  offered  to 
prove  that  the  note  was  given  without  consideration,  which 
was  objected  to,  and  the  objection  sustained  by  the  Court. 
This  appears  to  be  substantially  the  same  error  for  which 
the  judgment  in  the  case  of  Temple  v.  Hays  &  Hender- 
shott,  was  reversed  at  the  last  term  of  this  Court,  and  we 
see  nothing  to  create  a  distinction  between  the  two  cases. 

It  is  objected,  that  in  this  case,  the  defendant  below 
neither  pleaded  nor  gave  notice  of  a  want  of  considera- 
tion ;  but  was  that  necessary  ?  In  assumpsit,  want  of  con- 
sideration may  be  given  in  evidence  under  the  general 
issue.  1  Chitty's  Plead.  51 1.  And  it  seems  that  nearly  the 
same  matters  may  be  given  under  the  plea  of  nU  debet  in 
actions  of  debt.  1  Chitty,  517,  note  p.  We  are  inclined 
to  think  that  no  notice  or  plea  of  want  of  consideration  was 
necessary  to  enable  the  defendant  to  give  evidence  of  that 

fact  in  his  defence. 
*4:5     *But  it  is  contended  for  the  defendant  in  error,  that 

the  instrument  declared  on  was  a  speciality,  to  which 
want  of  consideration  would  be  no  defence.  It  has  some- 
times been  decided  that  the  existence  of  the  seal  or  scrawl 
was  not  sufficient  to  constitute  a  speciality,  unless  the  same 
were  referred  to  in  the  body  of  the  instrument,  but  we  are 
not  aware  that  the  allusion  to  the  seal  in  the  instrument,  as 
in  this  case,  is  of  itself  sufficient  to  constitute  a  speciality,  in 
the  absence  of  both  the  scrawl  and  the  seaL  We  think 
such,  certainly,  would  not  be  the  case. 
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We  will  merely  observe  in  conclusion,  that  in  one  re- 
spect this  is  a  stronger  case  for  the  plaintiff  in  error  than 
that  of  Temple  v.  Hays  &  Hendershott,  above  quoted. 
There  the  Instmment  declared  on  was  negotiable.  Had 
the  holder  of  the  note  in  that  case  availed  himself  of  the 
right  of  suing  in  his  own  name,  fraud  or  want  of  consid' 
erationin  the  origin  of  the  note,  would  iiave  been  no  de- 
fence. But  in  the  present  instance,  the  note  was  not  ne- 
gotiable, bat  is  to  be  governed  by  the  rules  applicable  to 
ordinary  choses  in  action.  In  all  such  cases,  want  of  con- 
sideration between  the  original  parties,  is  a  good  defence 
to  a  suit  brought  for  the  use  of  the  assignee.  Chitty  on 
Bills,  9.  The  judgment  below  is  therefore  set  aside,  and 
a  new  trial  granted. 


Gborgb  W.  Hight  v.  Jacob  White. 


Error  to  Dee  Moines, 


In  debt  on  Judgment,  where  the  declaration  described  the  judgment  to 
be  for  $834,41  damages  and  costs,  and  the  record  produced  in  evi- 
dence showed  a  Judgment  for  $894,41  damages  besides  costs,  held  to 
be  a  fktal  variance. 

Although  the  variance  may  be  such  as  would,  in  this  particular  in- 
stance, operate  benefidallj  to  the  plaintiff  in  error,  this  will  not  cure 
the  defect  (r). 

Debt  on  judgment.  Plea  nul  tid  reoordy  and  judgment 
for  the  plaintiff  below.  The  facts  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 

(r)  Under  the  Revision  of  1860  (§  3608),  all  the  old  common  law  forms 
of  actions  u<e  abolished. 
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RoEEB  &  Staeb,  for  plaintiff  in  error,  cited  Wolf  v. 
Roundsford,  Ohio  Oond.  Rep.  841;  1  Ohitty's  PL  304: ;  1 
Term  Rep.,  240 ;  Snell,  Stagg  &  Co.  v.  Moses  &  Sons,  1 
Johns  Rep.  96  to  106 ;  Cook  v.  *Graham,  3  Cranch, 
*46  229 ;  1  Cond.  608  ;  Smith  v.  Barber,  3  Day,  312  ;  4 
Wash.  0.  C.  Rep  97;  2  Wash.  C.  C.  Rep.  482  and  422 ; 
Thompson  v.  Jamison,  1  Cranch  282 ;  7  Cranch,  208  and 
408  ;  6  Taun.  814 ;  1  Eng.  Com.  Law  Rep.  276  and  423  ; 
6  Taun.  894 ;  The  Silver  Lake  Bank  v.  A.  &  S.  E.  Har- 
din, Ohio  Rep.  430;  Adair's  adm'r  v>  Rodgers'  adm'r, 
Wright's  Ohio  Rep.  428. 

Obqcbs  &  Browning,  for  defendant  in  error,  contended 
that  the  variance  conld  not  be  taken  advantage  of  by  the 
plaintiff  in  error,  because  it  was  for  his  benefit 

By  the  Ooubt,  Williams,  Justioe.  —  ThiQ  was  an  action 
of  debt,  brought  upon  a  judgment,  obtained  by  the  defend- 
ant against  the  plaintiff  in  error,  in  the  Circuit  Court  of 
Adams  county,  in  the  state  of  Illinois.  The  declaration  in 
the  Court  below  sets  forth  the  amount  of  the  said  judgment 
to  be  $834,41,  adjudged  to  the  plaintiff  below  ^^  for  his  dama- 
ges which  he  had  sustained  as  well  by  reason  of  the  non- 
performance by  the  said  defendant  of  certain  promises  and 
undertakings  entered  into  by  the  said  defendant,  to  the  said 
plaintiff^  before  the  setting  of  said  Court,  as  for  his  costs 
and  charges,  by  him  the  said  plaintiff  in  said  suit  expended." 
The  record  produced  on  the  trial,  showed  a  judgment  for 
$834,41  damage,  besides  his  costs.  This  variance  was  object- 
ed to  on  the  trial,  but  the  judge  overruled  the  objection,  and 
judgment  was  rendered  for  the  plaintiff  below ;  to  reverse 
which  the  cause  has  been  brought  into  this  Court  by  a 
writ  of  error. 

On  the  part  of  the  defendant  in  error,  it  is  contended 
that  the  variance  objected  to  is  not  such  as  to  prove  fatal 
on  the  trial ;  that  the  effect  of  it  was  merely  to  diminish 
the  amount  of  the  judgment,  which  would  otherwise  have 
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been  rendered  against  the  defendant  below,  and  that  it 
was  therefore  wholly  for  his  advantage.  If  these  positions 
are  all  tenable,  the  judgment  below  mnst  be  affirmed,  for 
this  Court  would  never  disturb  such  a  judgment  on  ac- 
oonnt  of  an  error  dearly  in  favor  of  the  party  seeking  such 
reversal. 

So  far  as  concerns  the  present  suit  merely,  there  is  no 
doubt  but  the  variance  objected  to  operated  beneficially 
to  the  defendant  below.  The  plaintiff  claimed  $834,41 
for  his  damages  and  costs  recovered  in  the  Adams  county 
Court  His  recovery  in  the  Court  below  must  have  been 
limited  to  th^t  sum ;  whereas  if  he  had  stated  his  claim 
truly,  and  produced  the  requisite  evidence,  he  mip^ht  in 
addition  thereto,  have  recovered  the  costs  of  the  original 
Bait. 

*Bnt  the  same  argument  might  have  been  used,  if  *47 
the  declaration  had  described  the  original  judgment 
as  having  been  for  $500  instead  of  $834,41.  In  that  case, 
however,  the  ready  answer  would  be  suggested  that  such  a 
recovery  would  not  be  a  sufficient  protection  against  sub- 
sequent suits  for  the  same  subject  matter.  Would  that 
same  answer  be  applicable  to  the  present  argument  ? 

Had  the  declaration  been  silent  as  to  whether  the 
amount  set  forth  were  for  damages  and  costs,  or  for  dama- 
ges only,  it  would  have  been  sufficient.  The  case  would 
then  have  been  brought  within  the  rule  laid  down  in  Story's 
pleadings,  page  386,  and  followed  in  the  case  of  Adair's 
adm'r  v.  Rodgers'  adm'r,  Wright's  Ohio  Reports,  428.  But 
in  the  present  case,  the  declaration  is  not  silent  as  to  costs, 
but  it  expressly  avers  that  tlie  sum  of  $884,41  is  the 
amount  of  damages  as  well  as  costs.  It  is  true,  the  amount 
of  those  costs  does  not  appear,  but  we  are  bound  to  pre- 
sume they  were  something,  and,  consequently,  the  amount 
of  the  judgment  described  in  the  declaration  must  have 
been  essentially  different  from  that  in  the  transcript  pro- 
duced on  the  trial.    The  reason  of  the  rule  in  Story's 
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pleadings  appears  to  be,  that  costs  are  an  appendage, 
rather  than  a  material  portion  of  the  judgment  Had  the 
declaration  been  silent  as  to  costs  and  had  the  amoant  of 
the  original  judgment  as  therein  stated  been  fonnd  exactly 
equal  to  the  damages  alone  as  set  forth  in  the  transcript, 
there  would  have  been  no  essential  variance. 

The  same  would  probably  also  have  been  the,  case  if  the 
amount  set  forth  in  the  declaration  had,  under  the  same 
circumstances,  been  found  exactly  equal  to  the  damages 
and  costs,  both  as  stated  in  the  transcript.  In  either  of 
these  cases,  the  exact  correspondence  of  sums  would  have 
furnished  so  strong  a  presumption  of  identity,  as  sufficiently 
to  protect  the  defendant  from  a  subsequent  suit  on  the 
same  judgment. 

But  in  the  present  case,  although  there  is  this  exact  cor- 
respondence of  sums,  the  identity  is  negatived  by  the  ex- 
press averment,  that  the  one  is  the  amount  of  damages 
and  costs,  and  by  the  strongest  evidence,  that  the  other 
is  the  amount  of  damages  only.  The  judgment  described 
and  that  produced  in  evidence,  are  essentially  diflFerent, 
and  there  is  weight  in  the  argument  therefore,  that  if  thid 
defendant  below  were  again  to  be  sued  on  the  same  judg- 
ment, he  would  find  much  difficulty  in  defending  himself 
by  producing  proof  of  the  recovery  had  against  him  here. 
Although,  therefore,  we  are  resolved  to  lend  no  counte- 
nance to  those  unmeaning  technicalities,  and  absnrb  quib- 
bles, which,  much  to  the  discredit  of  the  legal  profession, 
and  to  the  prevention  of  justice,  have  in  some  countries 
been  tolerated  and  even  fostered,  we  are  compelled 
*48  to  respect  *a  salutary  rule,  although  in  some  instan- 
ces it  may  operate  with  severity  and  even  with  seem- 
ing injustice. 

In  coming  to  this  conclusion,  we  find  ourselves  sustained 
by  the  highest  authorities.  The  slightest  variance  in  any 
essential  portion  of  the  description  of  a  written  instru- 
ment, or  of  a  judgment,  has  always  been  held  fatal,  unless 
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it  Bhonld  conclnsively  appear  that  the  mistake  could  not 
operate  prejudicially  to  the  party  wishing  to  take  advantage 
of  it.  Many  of  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error  sustain  this  position,  and  none  of  those 
produced  on  the  other  side  seem  to  contradict  it  The 
judgment  below  will,  therefore,  be  set  aside,  and  a  new  trial 
ordered. 


Commissioners  of  Jefferson  Couktt  v.  Fox  et  al. 

JErrar  to  Jeferson. 

A  bond,  payable  to  A  B  alone,  is  a  negotiable  instrument  under  our 

statute. 
Money  paid  thereon  by  the  maker  before  it  becomes  due,  is  paid  at  his 

peril,  whether  he  pays  the  same  as  garnishee  or  otherwise. 
The  maker  is  not  liable  on  a  garnishee  process,  unless  the  instrument 

is  due,  and  shown  to  be  in  the  possession  of  the  defendant  in  the 

suit 
Under  our  statute,  it  seenls  a  person  cannot  make  a  note,  bond,  &c., 

which  shall  not  be  negotiable  ($). 

The  action  was  brought  on  the  following  instrument : 
"We,  the  county  commissioners  of  the  county  of  Jeffer- 
son, in  the  territory  of  Iowa,  hereby  bind  ourselves  and 
our  successors  in  office,  to  pay  to  William  Olney  of  said 
county,  the  sum  of  six  hundred  and  fiily  dollars,  on  or  be- 
fore the  fifteenth  day  of  November,  1839.  Said  money  is 
to  be  paid  for  the  building  of  a  court-house  in  tlie  town  of 
Fairfield,  in  said  county,  which  house  is  particularly  de- 
scribed in  a  certain  bond,  bearing  even  date  herewith, 

(«)  The  statute  of  1839,  under  which  this  decision  was  made,  is  no 
longer  in  force  in  Iowa. 

—9 
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signed  by  the  said  William  Olney,  and  also  by  Cyrus  Olney 
and  John  A.  Pitzer,  to  which  bond  reference  is  hereby  had 
and  made.  Done  at  Fairfield,  this  25th  day  of  May, 
1839. 

"JOHN  J.  SMITH,  [8BAL.] 
"  DANIEL  TEAS,  [seal.]' 


II' 


Which  bond  was  duly  assigned  to  the  defendants  in 
error,  on  the  13th  day  of  November,  1839. 
*49    *The  case  was  submitted  to  the  Court  below  on  the 
following  agreed  state  of  facts : 

"  The  defendants  confess  the  plaintiff's  bill,  and  allege 
payment  to  Olney,  the  payee  of  the  bond,  under  the  fol- 
lowing circumstances :  The  labor  for  which  the  bond  was 
given  not  being  completed  on  the  15th  of  November,  the 
day  the  bond  became  due,  an  extension  of  time  until  the 
15th  December  was  given  to  complete  the  same ;  on  which 
day  it  was  completed,  and  notice  thereof  given  to  the  clerk 
of  the  board  of  commissioners.  On  the  21st  December, 
the  defendants  met  and  accepted  the  work.  On  this  day 
also,  which  was  the  first  time  the  commissioners  (defend- 
ants) had  met  after  the  assignment  of  the  bond  to  the 
plaintiffs,  notice  was  given  the  defendants  of  the  assign- 
ment of  the  bond,  and  payment  demanded  by  the  plaint- 
iffs, of  the  amount  still  due  on  the  bond,  to- wit :  $150. 
The  defendants  refused  payment  to  the  plaintiffs,  saying 
that  .they  gave  their  obligation  to  Olney,  and  would  recog- 
nize no  assignees ;  and  if  the  plaintiffs  felt  themselves  ag- 
grieved, they  must  seek  redress  elsewhere.  On  the  18th 
day  of  December,  whilst  the  defendants  were  not  yet  no- 
tified of  the  assignment,  they  were  summoned  as  gar- 
nishees, in  three  several  suits,  wherein  Olney  was  defend- 
ant, before  a  justice  of  the  peace,  and  in  answer  to  inter- 
rogatories acknowledged  themselves  indebted  to  Olney, 
and  three  several  judgments,  were  thereupon  rendered 
against  them,  amounting,  in  all,  to  $113.13.    From  which 
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judgments  the  defendants  refused  to  appeal,  though  re- 
quested so  to  do  by  the  plaintiffs.  At  the  time  of  the  ren- 
dition of  the  judgments  there  was  due  on  the  bond  to  the 
plaintiffs  $150.50,  and  also,  for  extra  work  there  was  due 
to  Olnej,  $45.50,  amounting  in  all  to  $195.50,  leaving,  af- 
ter deducting  the  amount  of  the  judgments,  a  balance  of 
$82.37,  which  the  defendants,  on  the  21st  December,  after 
notice  of  the  assignment  and  demand  of  payment  by  the 
plaintiffs,  paid  to  Olney." 

Upon  this  state  of  facts  the  Court  below  rendered  judg- 
ment against  the  commissioners  for  $150,  together  with 
interest  and  costs,  upon  which  the  case  was  brought  here 
by  writ  of  error.  \ 

Leabnbd  &  Woods,  for  plaintiffs  in  error,  contended 
that  the  defendants  below  were  safe  in  paying  money  on 
the  bond  at  any  time  previous  to  notice  of  assignment, 
andthat  having  become  bound  by  their  answers  on  the 
garnishee  processes,  prior  to  receiving  such  notice,  they 
stand  in  the  same  situation  in  this  particular,  as  though  they 
had  at  that  time  made  an  actual  payment. 

That  the  $45.50,  for  extra  work,  was  not  affected  by 
the  assignment  *and  the  plaintiffs  in  error  had  a  le-  *50 
gal  right  to  apply  that  sum  towards  the  extinguish- 
ment of  the  balance  of  $82.37,  paid  to  Olney,  after  the 
judgment  against  them  as  garnishees ;  so  that  if  any  judg- 
ment at  all  had  been  rendered,  it  should  have  been  for 
$36.87  only. 

They  also  argued,  that  the  bond  was  conditional,  and 
not  for  the  absolute  payment  of  money  or  other  property, 
and,  therefore,  was  not  negotiable  under  the  statute;  that 
the  work  was  not  finished  when  the  bond  was  assigned, 
and  when  the  garnishee  process  was  served. 

That  it  was  sufficient  that  the  county  commissioners  had 
to  pay  this  money  in  pursuance  of  the  judgment  of  a  com- 
petent tribunal,  and  that  the  plaintiffs  below  might  have 
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appealed  from  that  decision,  if  they  believed  it  erroneous^ 

By  the  Coubt,  Mason,  Chief  JusTtoE. —  From  the  facts 
agreed  upon  in  this  case  in  the  Court  below,  it  appears  that 
the  plaintiffs  in  error  made  a  contract  with  William  Olney 
for  building  a  court-house,  and  gave  him  their  writing  ob- 
ligatory, by  which  they  bound  themselves  to  pay  him  the 
sum  of  $650,  on  or  before  the  15th  day  of  November,  1839. 
Partial  payments  were  made  upon  this  bond,  but  before 
the  time  of  payment  therein  specified,  and  while  $150  dol- 
lars remained  unpaid,  it  was  assigned  by  Qlney  to  the  de- 
fendants in  error.  Before  the  obligors  were  notified  of  the 
assignment,  they  were  summoned  as  garnishees,  in  three 
several  suits  against  Olney,  and  judgments  thereon  were 
rendered  against  them  amounting  to  $113.13.  At  the  time 
of  the  rendition  of  this  judgment,  the  county  commis- 
sioners were  indebted  to  Olney,  to  the  amount  of  $45.50, 
for  extra  work ;  and  after  they  had  received  notice  of  the 
assignment  of  their  obligation,  they  paid  him  not  only  this 
amount,  but  also  the  balance  which  they  admitted  to  be 
due  on  the  bond,  amounting  ip  all  to  the  sum  of  $82.37. 

The  Court  below  decided  that  under  the  provisions  of 
the  statute  of  Iowa,  in  relation  to  promissory  notes,  &c, 
which  took  effect  on  the  first  day  of  March,  1839,  this  bond 
was  a  negotiable  instrument,  and  on  that  account  the  plaint- 
iffs in  error  were  not  liable  as  garnishees  in  any  action 
against  Olney,  and  that  whatever  was  adjudged  against 
them  in  that  capacity  would  not  prejudice  the  rights  of  the 
defendants  in  error.  A  judgment  was  therefore  rendered 
against  the  county  commissioners  for  $150,  together  with 
interest  and  costs.  To  reverse  that  judgment  the  case  is 
now  brought  into  this  Court. 

The  main  question  seems  to  be,  whether  the  bond  on 

which  this  suit  was  instituted  was  negotiable  under 

*51    our  statute.    This  extends  to  all  *notes,  bonds,  due 

bills,  and  other  instruments  in  writing,  for  the  pay- 
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ment  of  any  sum  of  money,  or  articles  of  personal  property, 
&C.  It  is  contended,  that  this  instrument  is  conditional, 
and  not  for  the  absolute  payment  of  money,  and  on  that 
account  ^'s  not  reached  by  the  provisions  of  the  statute  just 
referred  to. 

It  is  true,  the  bond  states  that  the  amount  therein  speci- 
fied is  to  be  paid  for  the  building  of  a  court-house,  but  we 
find  nothing  in  it  which  can  be  called  a  condition.  The 
obligors  bind  themselves  absolutely  to  pay  William  Olney 
the  sum  of  $650,  on  or  before  the  15th  day  of  November, 
1839,  and  the  instrument  then  goes  on  to  state  the  con- 
sideration for  which  the  money  is  be  paid.  We  therefore 
conclude  that  the  bond  in  question  is  a  negotiable  instru- 
moDt,  the  legal  interest  of  which  vested  at  once  in  the  as- 
signees, in  pursnance  of  the  statute. 

It  may  well  be  urged,  that  the  maker  of  a  bond  should 
have  the  privilege  of  executing  an  instrument  which  would 
not  be  assignable  in  such  a  manner  as  to  prevent  him, 
without  hazard,  from  making  a  payment  to  the  obligee  at 
any  time  before  he  received  notice  of  the  assignment.  Our 
statute,  however,  declares  otherwise.  The  fourth  section 
of  the  act  in  relation  to  promissory  notes,  &c.,  already 
mentioned,  leaves  no  doubt  on  the  subject,  if  the  first  sec- 
tion of  that  act  were  not  sufficiently  explicit.  .  It  declares 
that  if  "  any  such  note,  bond,  bill,  or  other  instrument  of 
writing,  shall  be  endorsed  before  the  day  the  money  or 
property  therein  mentioned  becomes  due  and  payable,  and 
the  endorsee  shall  institute  an  action  thereon,  the  defend- 
ant may  give  in  evidence  at  the  trial,  any  money  or  prop- 
erty actually  paid  on  the  said  note,  &c.,  before  the  same 
was  endorsed,  as  assigned  to  the  plaintiff  hy  proving  that 
il^  plainUff  had  miffioierU  notice  of  the  said  payment  be- 
fore he  accepted  or  received  such  endorsement?'* 

This  section  fully  negatives  the  position  that  the  assignee 
ifl  bound  to  give  notice  to  the  obligor  of  the  assignment, 
before  the  obligee's  right  to  receive  payment  and  receipt 
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therefor,  is  cut  off.      The  obligor  can  only  set  up  sach 
payment,  in  his  defence,  by  proving  that  the  assignee  had 
sufficient  notice  of  the  same,  before  the  note  was  assigned. 
No  notice  of  this  kind  seems  to  have  been  proved  in  the 
present  case,  and  the  payment  as  garnishee  is  not  distin- 
guishable in  this  respect  from  an  ordinary  payment.    The 
maker  of  a  negotiable  instrument,  cannot  be  made  liable 
on  a  garnishee  process,  unless  that  instrument  has  become 
due,  and  is  shown  to  be  then  in  the  possession  of  the  de- 
fendant in  the  suit. 
*52    *The  decision  of  this  point  obviates  the  necessity  of 
examining  the  others. 
Judgment  affirmed. 


Joseph  Cane  and  others  v.  John  W.  Watson. 

Mror  to  Louisa. 

Appearance  and  pleading  in  the  District  Court,  on  appeal,  waives  all 
defects  in  the  service  of  process,  ^.,  in  the  original  proceeding  be- 
fore the  justice  of  the  peace  (t). 

The  District  Courts  may  amend  a  verdict  in  matter  of  fonUf  at  any  time 
before  final  Judgment  is  rendered,  although  at  a  subsequent  term  of 
the  Court  (t^). 

This  Court  will  not  disturb  a  Judgment  on  account  of  any  defect  in  the 
form  of  the  verdict,  provided  the  intention  of  the  jury  is  unequivo- 
cal and  evident 

In  trespass  against  several  defendants,  a  general  verdict  for  the  plaint- 
iflf,  without  specifying  against  which  of  the  defendants,  wUl  be  un- 
derstood as  applying  to  all 

(0  As  to  the  effect  of  an  appearance,  see  the  following  authorities : 
Rev.  §  2840 ;  Hale  o.  Van  Saun  <&  Hunt,  18  Iowa,  19 ;  Bums  et  al.  9, 
Heas  et  al.  20  Iowa,  16 ;  The  Des  Moines  Branch,  &c  v.  Van  et  cU,  and 
Allen  «.  Culver  <&  Co.  12  Iowa,  523. 

(4)  Seethe  authorities  cited  in  note  (d)  to  Gk»rdon&  Washburn  e. 
Higley,  ante.  p.  18. 
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An  action  of  tresspass  qiuire  datisum /regit  was  brought 
before  a  jnstice  of  the  peace,  by  John  W.  Watson,  against 
Joseph  Cane,  John  H.  Henderson,  Ebenezer  Carmichael, 
Arthur  Carmichael,  Alexander  Hamilton,  Samuel  Bell  and 
William  Bell.  The  two  latter  were  not  served  with  pro- 
cess. The  transcript  of  the  justice  sets  forth,  however,  in 
general,  that  the  defefndcmU  appeared^  and  that  a  verdict 
of  guilty  was  found  against  them.  An  appeal  was  then 
taken  to  the  District  Court 

In  that  Court,  the  defendants,  Cane,  Hamilton  and  Ar* 
thnr  Carmichael  appeared  in  the  first  instance,  and  filed  a 
plea  of  "  not  guilty.'*  All  the  original  defendants  after- 
wards appeared  by  their  counsel,  and  moved  to  dismiss  the 
suit,  for  reasons  appearing  on  the  face  of  the  papers,  which 
motion  the  Court  overruled.  And  thereupon  the  defend- 
ants pleaded  ^'  not  guilty. ^^  Upon  this  issue  being  joined, 
the  jury  found  the  following  verdict :  "  We,  the  jury,  find 
for  the  plaintiff,  and  assess  his  damages  at  twenty-five  dol- 
lars." A  motion  in  arrest  of  judgment  was  then  filed  and 
the  cause  contained  till  the  next  term. 

At  the  next  term  the  Court  directed  that  the  verdict  be 
amended  in  matter  of  form,  and  that  judgment  be  rendered 
thereon.  The  case  was  afterwards  brought  to  this  Court 
on  writ  of  error. 

Geimes,  for  plaintiff  in  error. 

*SpaiNoss  &  Woods,  for  defendant  in  error.  *58 

By  the  Court,  Mason,  Chief  Justice.  —  This  suit 
was  brought  up  to  the  District  Court  by  appealing  from 
the  judgment  of  a  justice  of  the  peace.  Two  of  the  de- 
fendants, William  and  Samuel  Bell,  were  not  served  with 
process.  The  transcript  of  the  justice,  however,  states 
that  the  plaintiff  and  defendants  appeared  on  the  day  set 
for  trial.  The  appearance  of  the  two  Bells  would  have  su- 
perceded the  necessity  of  service. 
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It  is  urged,  however,  that  the  word  "  defendants^ "  in 
the  transcript,  ought  to  be  understood  as  referring  only  to 
those  who  have  been  duly  served  with  process.  Such,  how- 
ever^ does  not  seem  to  have  been  the  understanding  of  the 
justice,  for  he  afterwards  states  that  ^*  the  defendants^  Sam- 
uel Bell  and  William  Bell,  filed  their  bond  for  an  appeaL" 

But  whether  the  record  would  justify  the  conclusion, 
that  these  defendants  appeared  in  the  justice's  Court  or 
not,  it  clearly  shows  an  appearance  in  the  District  Court. 
The  three  other  defendants  had  pleaded  the  general  issue, 
after  which  a  motion  was  made  to  dismiss  the  suit,  in  which 
all  the  defendants  are  named.  This  being  overruled,  the 
defendants  pleaded  "  not  guilty,"  and  issue  was  joined 
thereon.  The  defendants  here  mentioned  must  necessarily 
include  the  two  Bells,  for  they  were  the  appellants  in  the 
case,  and  they,  in  particular,  had  joined  in  the  motion  to 
dismiss.  Appearing  and  submitting  to  a  trial  was,  we 
think,  a  waiver  of  all  objections  to  any  preceding  irregu- 
larity. 

Another  objection  urged  is,  that  the  Court  permitted  the 
verdict  of  the  jury  to  be  amended  at  the  next  term  after 
it  was  rendered.  A  motion  in  arrest  had  been  made, 
immediately  after  the  trial,  and  the  cause  continued.  The 
amendment  of  the  verdict  took  place  before  the  judgment 
was  rendered.  It  makes  no  difference  m  hether  this  was  at 
the  trial  term  or  not.  An  amendment  by  the  Court  in  mat- 
ter of  substance  would  be  error  if  made  at  any  time ;  but 
if  in  mere  matter  of  form,  it  would  never  be  such  an  ir- 
regularity as  could  be  rectified  here.  The  District  Court 
has  control  of  its  own  records,  so  far  as  to  direct  the  form 
in  which  entries  shall  be  made  therein,  but  must  never 
alter  substantial  facts.  If,  therefore,  the  change  in  the  ver- 
dict was  such  as  the  Court  might  have  made  at  the  very 
time  it  was  rendered,  without  the  express  assent  of  the 
jury,  it  was  perfectly  competent  to  direct  the  alteration  at 
the  time  alleged  in  this  case. 
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ThiB  Court  wiU  not  disturb  a  jndgment  on  account  of 
any  defect  in  the  *form  of  the  verdict,  provided  the  *54r 
iotention  of  the  jury  is  unequivocal  and  evident. 
Id  this  case,  we  think  there  can  be  no  mistake  as  to  what 
the  jury  intended,  in  their  original  verdict.  The  plaintiff 
charged  the  defendants  below  with  the  commission  of  a 
trespass.  They  pleaded'^  not  guilty."  Issue  was  thereupon 
joined  and  the  jury  "  found  for  the  plaintiff."  Although, 
as  was  urged  by  counsel,  it  is  not  stated  as  to  which  of  the 
defendants  they  find  for  the  plaintiff.  The  same  objection 
might  have  been  urged  with  equal  force  had  there  been  a 
general  verdict  of  '^  guilty."  It  applies  to  all  the  defend- 
ants. If,  theretbre,  we  would  not  have  disturbed  the  judg- 
ment for  the  defective  verdict,  had  the  same  not  been 
amended,  we  certainly  shall  not  under  present  circumstan- 
ces. 
The  judgment  below  will,  therefore,  be  affirmed. 


Carothers  v.  Click. 
JSrror  to  Mu8oatin4. 

The  procefls  of  attachment  \a  merely  aoziliarj,  and  intended  in  certain 
cases  to  seize  the  property  of  the  defendant,  and  hold  it  to  abide  the 
result  of  the  snit.  When  Judgment  is  rendered,  the  efficacy  of  the 
writ  of  attachment  is  expended  («). 

However  defective,  therefore,  the  affidavit  or  bond  may  be,  upon  which 
the  writ  issued.  Judgment  will  not  on  that  account  be  reversed  (to). 


(e)  Elliott «.  MitcheU,  8  G.  287 ;  Bowen  v.  Lamb,  4  Gr.  468 ;  John- 
ion  &  Stevens  v.  Butler,  1  Iowa,  459  ;  Sackett,  Belcher  &  Co.  v.  Part- 
ridge &  Cook,  4  Iowa,  416 ;  Shapleigh  et  <U,  v.  Roop  etoL^  Iowa,  624. 

(io)    A.  defective  affidavit  in  an  attachment  proceeding  may  be 
amended,  as  a  matter  of  right,  before  or  during  the  trial  of  the  canoe. 
Bev.  S  8242;  Wadsworth  &  Wells  v.  Gheeney  &  Stinson,  18  Iowa,  on 
p.  578 ;  McCam  &  Scott  «.  Soott  etal.l  Iowa,  404. 
—10 
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The  proper  mode  of  taking  advantage  of  such  defects,  is  to  moye,  at 
the  proper  time,  to  qnash  the  writ  of  attachment. 

The  errors  assigned  are, 

1.  The  affidavit  on  which  the  attachment  was  issned  is 
not  in  compliance  with  the  statute. 

2.  The  paper  purporting  to  be  a  bond  by  the  attaching 
creditor  is  not  a  bond  —  not  being  sealed  by  the  creditor 
and  his  security. 

3.  The  process  of  attachment  is  served,  not  by  the 
sheriff,  but  by  one  0.  Lawson,  deputy  sheriff,  M.  Co. 

4.  There  is  no  judgment  rendered  against  the  property 
attached,  but  a  general  judgment  against  the  party. 

The  affidavit  stated  that  deponent  was  "  apprehensive  " 
that  Carothers  would  dispose  of  his  property,  whereas,  the 
statute  requires  him  to  swear  that "  he  verily  believes^  <&c?'^ 

*65    *Geaht,  for  plaintiff  in  error. 

Whiohbb  &  Lowe,  for  defendant  in  error. 

By  the  Court,  Mason,  Chief  Justice.  —  For  the  pur- 
pose of  reversing  the  judgment  below,  the  plaintiff  in  er- 
ror relies,  1.  Upon  the  fact  that  the  affidavit  which  formed 
the  basis  of  the  writ  of  attachment,  was  wholly  insufficient. 
From  an  examination  of  the  affidavit,  we  are  satisfied  that 
it  is  so  defective  as  to  have  been  successfully  objected  to 
by  motion  to  quash  the  writ  of  attachment.  It  forms  no 
ground,  however,  for  reversing  the  judgment.  Neither 
would  the  second  and  third  objections  avail  for  this  pur- 
pose, however  valid  soever  they  might  be  in  an  earlier 
stage  of  the  proceeding. 

The  last  objection  is  equally  unfounded,  the  proceedings 
in  that  respect  having  been  strictly  regular.  The  counsel 
for  the  plaintiff  in  error  seem  to  have  t^ken  an  incorrect 
view  of  the  nature  of  the  writ  of  attachment.  It  is  not  an 
independent  proceeding,  but  one  that  is  wholly  auxiliary. 
Where  a  debtor  has  absconded,  or  is  a  non-resident  of  the 
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territory,  bo  that  the  ordinary  process  cannot  reach  his  per- 
son ;  or  where  he  is  abont  to  dispose  of  his  property  with 
intent  to  deiraud  his  creditors,  this  remedy  is  given  for  the 
purpose  of  securing  his  property,  and  holding  it  within 
reach  until  the  termination  of  the  suit.  It  is,  then,  to  be 
advertised  and  sold,  in  the  same  manner  as  though  it  had 
been  levied  upon  by  writ  of  ^fieri  faoias. 

It  is,  therefore,  a  separate  proceeding,  collateral  to  the 
ordinary  suit,  commenced  by  capias  or  summons,  or  (where 
the  defendant  cannot  be  found)  by  advertisement.  In  any 
of  these  cases,  the  whole  object  of  this  writ  is  to  seize  and 
hold  the  property  of  the  defendant,  or  its  equivalent,  to 
abide  the  event  of  the  suit.  If  the  plaintiff  recovers,  the 
property  is,  by  operation  of  law,  to  be  considered  as  hav- 
ing been  levied  upon  by  execution.  The  judgment  is  ren- 
dered against  the  defendant,  and  the  other  result  follows 
as  a  matter  of  course.  Ho  special  judgment  is  necessary 
against  the  property,  for  the  statute  has  already  prescribed 
the  consequences  of  the  judgment. 

As  soon  as  the  judgment  is  rendered  the  efficacy  of  the 
writ  of  attachment  is  expended,  and  although  the  proceed- 
ings under  it  may  have  been  irregular,  those  in  the  prima- 
ry suit  have  not  thereby  been  vitiated  so  as  to  be  reached 
by  writ  of  error.  The  judgment  below  is,  therefore,  af- 
firmed. 


*Smith  v.  Cutlbr,  Administrator  of  Cutler.      *56 

Error  to  De%  Moinea, 

Where  the  defendant  pleads  wH  debet  to  an  action  on  a  speciality,  the 
plaintiff  cannot  treat  it  as  a  nullity,  but  should  demur  (x), 

(z)  The  distinction  between  sealed  and  unsealed  instruments  Abol- 
ished by  the  Revision,  §§  181^,  1824.  So  also  the  old  forms  and  rules 
of  pleading,  §2606. 
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This  was  an  action  of  debt,  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  upon  a  note  under  seal. 
To  the  plaintiff's  declaration  the  defendant  files  the  plea 
of  nil  debety  with  notice  of  special  matter  nnder  the  stat- 
ute. At  the  February  term,  1840,  the  plaintiff's  attorney 
moved  for  a  judgment  for  wapt  of  a  plea,  which  motion 
was  sustained,  and  judgment  rendered  accordingly. 

The  errors  assigned  are  as  follows ;  to  wit : 

1.  That  the  Court  erred  in  rendering  judgment  for  the 
plaintiff,  on  motion,  as  there  was  a  plea  on  file. 

2.  That  the  plea  of  nil  debety  filed  by  the  defendant, 
was  good  without  demurrer,  even  where  the  action  was  on 
a  writing  obligatory. 

3.  That  under  the  statute  and  laws  of  the  territory,  the 
instrument  on  which  the  action  was  brought  was  a  simple 
contract  eui  ffenerisy  and  as  such  nil  debet  is  the  proper 
plea. 

Grimes  &  Woods,  for  plaintiff  in  error. 

RoBBB  &  Stabb,  for  defendant  in  error. 

JBt  the  Court,  Wilson,  Justice.  — We  will  first  consider 
whether  the  plea  of  nil  debet  was  a  proper  plea  in  this 
case.  The  statute  approved  January  25, 1839,  sets  forth 
that  '^  the  defendant,  in  all  cases,  may  plead  as  many  mat- 
ters of  fact  in  several  pleas  as  he  may  deem  necessary  for 
his  defence ;  or  may  plead  the  general  issue  and  give  notice 
n  writing  under  the  same,  of  the  special  matters  intended 
to  be  relied  on  for  a  defence  on  the  trial ;  under  which  no- 
tice, if  adjudged  by  the  Court  to  be  sufiiciently  dear  and 
explicit,  the  defendant  shall  be  permitted  to  give  evidence 
of  the  facts  therein  stated,  as  if  the  same  had  been  spe^ 
cially  pleaded,  &c."  Was  the  plea  of  nil  debet  the  gen- 
eral* issue  in  this  case ! 

In  debt  and  simple  contracts,  or  legal  liabilities,  the  gen- 
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eral  isene  is  nU  debet  1  Ohitty's  PI.  476.  There  can 
be  no  donbt  bnt  that  the  ^foandation  of  the  present  *57 
action,  is  neither  of  these.  It  is  a  speciality,  and 
the  position  assnmed  by  the  third  assignment  of  errors 
^^  that  the  instrument  on  which  this  action  was  brought  is 
a  contract  eui  gefnerie^'*  is  untenable.  ^^  Where  the  deed  is 
the  foundation  of  the  action,  alttiough  extrinsic  facts  are 
mixed  with  it,  the  defendant  must  plead  rum  eet  f(tctfwm^ 
and  nU  dd>et  is  not  a  sufficient  plea,  as  in  debt  on  a  spec- 
iality, on  articles  of  agreement,  or  on  a  bail  bond,  &c.  If 
in  such  cases  nil  debet  be  pleaded,  the  plaintiff  should  de- 
mur, for  if  he  do  not,  he  will  have  to  prove  every  allega- 
tion in  his  declaration,  and  the  defendant  will  be  at  liberty 
to  avail  himself  of  any  ground  of  defence  which  in  general 
may  be  taken  advantage  of  under  the  latter  plea.  Chitty's 
PL  478.  Although  we  are  fully  satisfied  that  the  plea  was 
not  a  good  one,  yet  the  authority  cited  is  conclusive.  The 
plaintiff  should  have  demurred. 

The  following  is  cited  by  the  defandant  in  error,  from  1 
Tidd's  practice,  505.  '^  When  the  defendant  pleads  a  plea, 
not  adapted  to  the  nature  of  the  action,  as  nH  debet  in  as- 
sampsit,  the  plaintiff  may  consider  it  as  a  nullity,  and  sign 
judgment.'^  This  signing  of  judgment  refers  to  the  prac- 
tice in  many  Gpurts  of  signing  judgment  in  vacation  in 
the  clerk's  office.  But  in  the  same  paragraph  the  follow- 
ing is  laid  down  :  ^^  The  plea  of  not  guilty^  in  an  action  of 
dM,  on  a  penal  statute,  is  not  such  a  nullity  as  will  war- 
rant the  plaintiff  in  signing  judgment.  If  the  defendant, 
when  under  an  order  to  plead  issuably,putin  a  plea  which, 
tbough  informal,  goes  to  the  substance  of  the  action,  the 
plaintiff  cannot  sign  judgment  as  for  want  of  a  plea.  And 
in  general,  when  the  defendant  pleads  an  improper  plea, 
the  safest  course  is  not  to  sign  judgment,  bnt  to  demur,  or 
move  the  Court  to  set  it  aside."  In  the  case  of  Meyer  v. 
McClean,  2  Johns  Bep.  183,  it  was  decided  that  ^^  where 
the  defendant  pleaded  nH  debet  to  an  action  of  debt,  on  a 
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judgment  recovered,  and  gave  notice  of  special  mat- 
ter to  be  offered  in  evidence,  and  the  plaintiff  went  to 
trial  on  this  plea,  it  was  held  that  he  could  not  afterwards 
arrest  the  judgment,  on  the  ground  that  the  plea  was  a 
nullity."  And  the  Court  in  that  case  intimate  a  doubt 
whether  it  is  not  a  safficient  general  issue,  for  the  purpose 
of  merely  upholding  notices  of  payment  under  their  statute, 
which  is  similar  to  ours.  Without  deciding  this  query,  we 
are  of  opinion  that  plaintiff  should  have  demurred,  and 
that  taking  judgment  in  such  a  summary  manner,  was  ir- 
regular. 
Judgment  below  is  reversed,  and  a  new  trial  awarded. 


*58      *PoRTBR  &  Brazelton  v.  Hosea  Moffett. 

Error  to  Henry. 

Where,  after  plea,  the  declaration  is  amended  and  then  refiled,  the  old 
plea  is  no  longer  a  plea  to  the  new  declaration  without  being  refiled, 
especially  after  the  defendant  has  been  ruled  to  plead  anew  {y). 

The  facts  of  this  case  are  set  forth  in  the  opinion  of  the 
Court. 

Hall,  for  plaintiffs  in  error. 

J.  B.  &  G.  W.  Teas,  for  defendant  in  error. 

By  the  Court,  Wilson,  Justioe. —  This  was  an  action 
of  covenant,  brought  by  Moffett,  against  Porter  &  Brazel- 
ton, to  April  term,  1889.  On  the  14th  of  March,  1839,  a 
declaration  was  filed  by  plaintiff,  to  which  a  plea  of  nm 
est  factum^  with  notice  of  special  matter,  was  filed  at  the 


(y)  Wilson  o.  Preston  ^  al,  16  Iowa,  246. 
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April  term,  1839.  At  the  same  time  the  plaintiffs  asked 
and  obtained  leave  to  amend  their  declaration,  apon  the 
payment  of  all  ooets,  and  filed  an  amended  declaration  on 
the  first  of  May,  1839.  At  the  August  term,  1839,  the 
parties  appeared  by  their  attorneys,  and,  by  consent  of 
parties,  the  cause  was  continued,  and  the  defendants  ruled 
to  plead  by  the  first  of  January,  following.  Default  was 
entered  in  vacation  against  defendants  for  want  of  a  plea, 
which  default  was  confirmed  at  the  March  term,  1840,  and 
an  assessment  of  damages  by  a  jury.    At  the  same  time  a 

motion  in  arrest  of  judgment  was  made,  which  was  with- 
drawn, and  judgment  rendered  on  the  verdict. 

There  are  five  errors  assigned,  but  they  are  all  contained, 
BQbstantially,  in  the  fifth.  It  is  contended  by  the  plaintiff 
in  error,  that  there  was  no  default ;  that  the  plea  filed  to 
the  first  declaration  should  have  been  considered  as  an- 
swering the  amended  declaration. 

We  cannot  come  to  this  conclusion.  Where  a  declara- 
tioD  which  is  pleaded  to  is  withdrawn  for  amendment,  is 
amended  and  refiled,  it  is  viewed  as  a  declaration,  and  its 
withdrawal  would  seem  to  render  a  nullity  any  plea  to  it. 
The  foundation  being  removed,  the  superstructure  must 
fall 

But,  further  it  appears  from  the  record  that  at  the  term 
BQbsequent  to  the  one  at  which  the  plaintiff  filed  his  amend- 
ed declaration,  the  parties  appeared,  and  by  consent 
of  the  parties  the  cause  was  continued,  and  *the  de-  *59 
fendants  ruled  to  plead  by  the  first  of  January,  then 
next  ensuing.  Here  was  a  peremptory  rule  of  the  Cteurt, 
which  was  not  complied  with,  on  which  non-compliance 
the  defendants  were  in  default,  and  in  the  confirmation  of 
which  we  see  no  error. 

Judgment  affirmed. 
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Maltbt  &  Bolls,  for  the  use  of  Whetley,  v.  Cooper. 


Error  to  De%  Momes, 


Where  actions  on  the  case  are  mentioned  in  genera)  terms,  assumpsit 
is  included. 

Statutes  of  limitations  may  be  made  to  take  eflfect  on  antecedent  con- 
tracts (e). 

By  our  statute,  five  years  are  sufficient  to  bar  an  action  of  assumpsit 
on  a  promissory  note,  though  in  an  action  of  debt  six  is  required  (e). 

The  legislature  luts  power  to  pass  such  a  law,  to  operate  on  cases  where 
flye  years  shall  have  already  elapsed. 

Cooper  had  given  three  promiBSory  notes  to  Maltbj  & 
BoUS)  which  were  dne  in  1883.  The  statute  of  limitations 
had  been  running  in  relation  to  them  between  five  and  six 
years,  when  an  action  of  assumpsit  was  brought  thereon. 
The  statute  of  limitation  was  pleaded,  to  which  there  was 
a  general  demurrer,  which  was  overruled  by  the  Court. 

William  H.  Stabr,  for  plaintiff  in  error,  argued : 

1.  That  the  act  of  the  legislature  of  Iowa,  approved 
January  25,  1839,  could  not  be  so  applied  to  this  case  as  to 
limit  the  time  of  bringing  suit  to  five  years,  inasmuch  aa 
five  years  had  already  elapsed  when  the  statute  was 
passed. 

2.  That  the  same  act  should  not  be  so  construed  as  to' 
allow  a  writ  to  be  brought  on  a  promissory  note,  in  one 
form  of  action,  at  any  time  within  six  years,  and  in  an- 
other form  of  action  limit  it  to  five  years. 

(s)  Sleeth  d.  Murphy,  pogt^  821 ;  Morris  «.  Slaughter,  1  Gr.  838 ; 
Phares  o.  Walters,  109 ;  Montgomery  «.  Chadwick,  7  Iowa,  114 ;  Gamp- 
bell  V.  Long  etal.^  Iowa,  882. 
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8.  That  eveD  if  five  ye^rs  had  not  already  elapsed, 
it  woald  be  giving  a  retrospective  operation  to  the  statute 
to  apply  the  five  year  rule  to  this  case. 

SofiSB,  contra,  cited  Lord  v,  Sheldon,  3  Cond.  Bep.  131 ; 
8  Peterfi,  378 ;  11  Wheat.  316  and  361 ;  6  Am.  Com. 
Law,  477  and  496 ;  3  *Bing.  329 ;  11  Eng.  Com.  *60 
Law,  124-fr-6 ;  3  Wheat.  641 ;  9  Serg.  &  Rawle, 
288 ;  2  Band.  Bep.  303 ;  13  East,  439  ;  2  Mass.  84 ;  5  Jones, 
132 ;  3  Johns.  263 ;  Comyn  on  Contracts,  68  ;  2  Hen.  and 
Mamford,  289;  6  Mass.  328;  1  Wheat.  292;  8  Conn. 
898 ;  3  McCord,  455  ;  7  McCord,  139.  \ 

By  the  Court,  Mason,  Chief  Justice. — This  was  an 
action  of  tissumpsit,  brought  upon  three  promissory  notes, 
given  by  the  defendant  to  the  plaintiffs,  dated  at  New 
Tork,  in  the  autumn  of  1832,  and  payable  at  the  United 
States  Branch  Bank,  at  Loaisville,  Kentucky,  at  different 
times  in  the  year  1833.  The  defendant  pleaded  the  stat- 
ute of  limitations  for  his  fourth  plea,  averring  that  the 
causes  of  SiCtion  did  not  accrue  within  five  years  next  be- 
fore the  commencement  of  this  suit  To  this  plea  there 
was  a  general  demurrer  and  joinder.  The  Court  overruled 
the  demurrer,  and  gave  judgment  for  the  defendant ;  and 
the  plaintiff  brought  his  writ  of  error  to  reverse  that  de- 
cision. 

The  first  inquiry  will  be,  as  to  whether  five  years  is  the 
period  of  limitation  fixed  by  our  statute  for  actions  of  this 
nature.  The  first  section  of  the  act  in  relation  to  the  limi- 
tation of  actions,  passed  January  25,  1839,  and  which  was 
in  force  when  this  suit  was  brought,  declares,  ^'  t£at  all 
actions  of  trespass,  detinue,  trover,  and  replevin,  for  taking 
away  goods  and  chattels,  all  actions  for  the  arrearages  of 
rent  due  on  a  parol  demise,  and  all  actions  of  account  and 
(m  the  easey  except  actions  for  slander  and  malicious  pros- 
ecutions, &c.,  shall  be  commenced  within  five  years  next 

after  the  cause  of  actions  shall  have  accrued,  and  not  after." 
—11 


\ 
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The  fourth  section  of  the  same  act  fixes  six  jears  as  the 
period  of  limitation  for  actions  of  debt,  foanded  upon  a 
promissory  note,  &c.  The  question,  therefore,  will  torn 
upon  fact  as  to  whether  the  first  or  fourth  section  is  to  gov- 
ern this  case.  Does  an  ^'action  vpon  the  oase^^^  mentioned 
in  the  first  section,  embrace  the  action  of  assumpsit?  It 
is  true,  that  when  we  speak  of  actions  upon  the  case^  we 
are  generally  understood  to  mean  actions  founded  upon 
tarts ;  but  it  is  also  true,  that  assumpsit  is  also  a  species  of 
action  on  the  case. 

To  arrive  at  a  satisfactory  conclasion  in  this  case,  there- 
fore, it  may  be  well  to  refer  to  the  English  statate  on  this 
subject — which  is  the  basis  of  our  own — and  to  the  con- 
struction which  has  invariably  been  placed  upon  the  former. 
That  statute  makes  no  mention  of  the  action  of  assumpsit^ 
but  speaks  of  actions  on  the  case^  and  in  other  respects 
makes  nearly  the  same  enumeration  as  is  to  be  found  in 
the  first  section  of  our  statute.  The  Courts  in  Eng- 
*61  land  have,  however,  held,  that  the  action  of  ^assump- 
sit  is  therein  included.  Under  these  circumstances, 
our  own  legislature,  in  following  the  phraseology  of  the 
English  statute,  must  be  presumed  to  have  regulated  their 
intentions  in  accordance  with  the  English  decisions.  This 
would  be  the  only  safe  rule  in  relation  to  the  meaning  of 
terms  in  legal  enactments. 

But  is  contended,  that  although  this  might  have  been  the 
intention  of  the  legislature,  they  have  no  power  to  pass  a 
statute  of  this  nature,  that  shall  operate  upon  the  present 
case ;  for  that  the  five  year  limitation  had  already  expired 
when  this  statute  was  enacted,  although  from  the  defend- 
ant's having  been  absent  from  the  territory  during  a  por- 
tion of  the  time,  six  years  had  not  then  elapsed. 

The  legislature  certainly  could  not  by  statute  impair 
the  obligations  of  a  contract ;  still,  it  is  well  settled,  that 
even  in  relation  to  antecedent  contracts,  it  is  competent  for 
them  to  change  the  remedies  by  which  those  contracts  are 
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to  be  enforced.  We  are  not  aware  that  any  limit  has  been 
placed  to  the  exercise  of  this  power,  except  the  good  sense 
and  discretion  of  the  legislators,  themselves. 

Satotes  of  limitation  relate  to  the  remedy,  and  not  to  the 
Bobstance  of  the  contract.  They  seem  to  be  merely  a  rale 
of  evidence,  creating  a  legal  presumption  of  payment,  after 
a  particular  lapse  of  time.  Sturges  v.  Crowninsliield,  4 
Wheaton.  They  may,  therefore,  be  made  to  operate  upon 
prior  contracts  without  impairing  their  obligation. 

It  is  urged  however,  that  to  give  the  statute  force  in 
the  present  case,  would  be  to  take  away  the  remedy  alto- 
gether ;  and  that  this  would  be  very  different  from  merely 
changing  that  remedy.  But,  is  this  true  ?  The  plaintiff 
might  have  brought  the  action  of  debt,  and  then  the  pe- 
riod of  limitation  would  have  been  six  years,  the  same  as 
under  the  old  law.  The  case  seems  to  be  this  :  Our  former 
statute,  in  accordance  with  the  law  of  England,  as  well  as 
^th  that  of  most  of  the  states  of  the  Union,  iixed  the  pe- 
riod of  limitation  to  all  actions  on  promissory  notes  at  six 
years.  To  the  operation  of  such  a  law  therefore,  the  plaint, 
iff  could  not  object.  The  new  statute  of  the  territory 
gave  the  creditor  the  same  length  of  time  as  before,  pro- 
vided he  brought  the  action  of  debt^  but  limited  the  term 
to  five  years  in  case  the  action  were  assumpsit.  Now,  we 
regard  it  as  perfectly  within  the  power  of  the  legislature, 
to  abolish  the  action  of  assumpsit  altogether,  or  they  can 
prohibit  a  resort  thereto  for  the  collection  of  promissory 
notes.  Or,  finally,  they  may  declare  that  the  action  of  as- 
sumpsit shall  not  be  brought  on  a  promissory  note  after  the 
lapse  of  one,  two,  three,  four,  or  five  years  from  the  time 
the  case  of  action  shall  have  accrued.  And,  provided 
a  method  is  still  *left  by  which  the  holder  of  such  *62 
%ote  may  bring  suit  thereon,  within  the  period  form- 
erly limited  by  statute,  certainly  the  remedy  cannot  be 
said  to  be  taken  away  altogether.  Such  is  the  case  in  the 
present  instance.    A  remedy  abundantly  sufficient  is  still 
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left  the  plaintiff,  and  the  period  of  limitation  is  not  even 
cartailed. 

There  is  no  weight  in  the  objection  that  the  legislatnre 
cannot  limit  the  period  for  bringing  assumpsit  to  five  years, 
and,  for  the  same  cause  of  action,  extend  it  to  six,  in  case 
the  action  be  debt.  Although  we  do  not  fully  comprehend 
the  reason  for  such  a  distinction,  still  we  think  it  a  matter 
left  wholly  to  the  wisdom  and  discretion  of  the  legisla- 
ture. 

The  judgment  below  will,  therefore,  be  affirmed. 


W.  Y.  Decker  &  Co.  v.  Birhap^  for  the  use  of  Hooper, 

Peck  &  Scales. 

JSrrar  to  Dubuque, 

When  a  mere  timple  contract  is  the  foundation  of  the  action,  the  plain- 
tiff must  allege  a  consideration.  Except  in  the  case  of  note8»  bills  of 
exchange,  &c  (a). 

An  orderto  deliver  lead,  made  prior  to  the  present  statute  of  Iowa,  in 
relation  to  promissory  notes,  &c.f  is  not  one  of  these  exceptions. 

In  declaring  on  such  an  order,  'the  plaintiff  must  not  only  set  forth  a 
consideration,  but  he  must  ayer  a  prior  demand,  and  proye  it 

« 

This  was  an  action  of  assumpsit,  at  the  suit  of  J.  M. 

Birhap  for  the  use  of  Hooper,  Peck  &  Scales,  against  Wm. 

(a)  By  §  1824,  all  contracts  in  writing  signed  by  the  party  to  be 
bound,  &C.,'  import  a  consideration  in  the  same  manner  as  sealed  in- 
struments, and  biUs  and  notes,  so  that  it  is  unneoessary  to  aUege  a 
consideration  in  an  action  on  a  simple  written  contract.  Henderson 
«.  Booth,  11  Iowa,  212.  But  the  want  of  consideration  in  whole  or  in 
part  may  be  shown  as  a  defense  (see  Rey.  §  1825),  and  when  relied  on 
as  such  should  be  pleaded  in  the  answer.  See  Wright  &  Wright  c. 
Wheeler,  14  Iowa,  8 ;  Linder  o.  Lake,  0  Iowa,  167 ;  Johnson  «.  KcQrew, 
11  Iowa,  161 ;  Jones  v.  Berkshire,  16  Iowa»  84S.         ' 
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Y.  Decker  &  Co.,  broagbt  to  recover  the  value  of  5000 
pouDds  of  lead.  The  plaintUBf  declared  upon  an  order  in 
words  as  follows ;  viz : 

"  Messrs.  Wm.  Y.  Deokeb  &  Co. — Gents. — ^Please  deliv- 
er A.  E.  Hough  five  thousand  pounds  of  lead  on  my  ac- 
conut. 

"April  2, 1838.  THOMAS  MANCHESTER" 

On  the  back  of  which  order  is  the  following  endorse- 
ment in  writing : 

"Please  deliver  the  within  five  thousand  pounds  of  lead 
to  Mr.  J.  M.  Birhap. 
"April  4:th,  1888.  A.  E.  HOUGH." 

Thereupon  the  plaintiff  filed  his  declaration  in  assumpsit, 
as  follows : 

J.  M.  Birhap,  for  the  use  of  William  H.  Hooper, 
George  Peck  &  *Samuel  Scales,  partners  under  the  *63 
style  and  firm  of  Hooper,  Peck  &  Scales,  plaintiffs  in 
this  action,  complain  of  Wm.  Y.  Decker,  and  Thomas 
HcKnight,  late  partners  under  the  style  and  firm  of  William 
T.  Decker  &  Co.  of  the  plea  of  assumpsit ;  for  that  one 
Thomas  Manchestjer  did,  on  the  second  day  of  April,  in  the 
year  1838 ;  to-wit:  at  the  county  of  Dubuque  make  and  sign 
a  certain  draft  or  order,  in  words  following;  to-wit : 

* 

"  Messrs.  Wm.  Y.  Dxckeb  &  Co. — Gents. — Please  de- 
liver A.  E.  Hough  five  thousand  pounds  of  lead  on  my 
ac  (meaning  my  account.) 

"April  2, 1888.  (Signed)  THOMAS  MANCHESTER" 

"  Which  said  draft  or  order  the  said  Manchester  did  then 
and  there  deliver  to  said  A.  E.  Hough ;  and  he,  the  said 
A.  E.  Hough,  did,  on  the  fourth  day  of  April,  in  the  year 
1838,  at  the  county  of  Dubuque  aforesaid,  endorse,  as- 
BigDy  and  deliver  over  to  said  J.  M.  Birhap  the  said  draft 
or  order.    And  the  said  defendants,  parCneos  as  aforesaid. 
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did,  then  and  there,  accept  the  said  draft  or  order,  payable 
to  said  Birhap  as  aforesaid,  whereby  the  said  defendants 
became  indebted  to,  and  liable,  and  did  then  and  there 
assume  and  promise  to  pay  said  Birhap,  who  saes  as 
aforesaid,  the  said  five  thousand  pounds  of  lead,  when 
the  same  should  be  demanded  ;  to-wit :  at  the  county  afore- 
said. And  the  said  plaintiff  avers  that  the  said  lead  was 
worth,  and  equivalent  to,  the  sum  of  two  hundred  and 
fifty  dollars,  lawful  money  of  the  United  States,  which 
said  sum  the  said  defendants  became  then  and  there  lia- 
ble, and  then  and  there  did  assume  and  promise  to  pay 
said  plaintiff  who  sues  aforesaid,  whenever  the  same 
should  be  demanded.  And  yet,  the  said  five  thousand 
pounds  of  lead,  or  the  said  sum  of  money,  they,  the  said 
defendants,  have  not  paid  although  often  thereto  requested, 
but  to  pay  the  same,  or  any  part  thereof,  have  hitherto 
wholly  neglected  and  refused,  and  still  do  neglect  and 
refuse,  to  the  damage  of  the  said  plaintiff  ifour  hundred 
dollars,  and  therefore  he  brings  suit." 

Issue  was  thereupon  joined,  on  defendant's  plea  of  ^^  non- 
assumpsit,"  and  the  cause  havins:  been  tried  in  the  Court 
below,  the  plaintiff  obtained  judgment  for  the  sum  of 
one  hundred  and  seventy- one  dollars,  damages,  together 
with  costs  of  suit. 

The  cause  having  been  brought  here  by  writ  of  error, 
the  plaintiffs  in  error  ask  that  the  judgment  of  the  Court 
below  be  reversed,  because, 

1.  There  is  no  consideration  alleged  in  the  declaration 
on  which  to  found  a  promise  and  undertaking  of  the  de- 
fendant to  pay. 
*6i    *2.  The  instrument  declared  on  is  payable  in  lead, 
and  the  declaration  contains  no  averment  of  a  de- 
mand for  said  lead. 

There  were  some  other  points  of  error  alleged  in  the 
assignment,  but  the  above  were  relied  on  as  sufficient  for 
the  plainti£b  in  error. 
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Peb  Cubiam,  Mason,  Chief  Justice.  —  The  instrament 
on  which  this  action  is  founded  is  a  simple  contract. 
When  the  plaintiff  brought  his  suit,  it  was  incumbent  on 
him  to  seek  his  remedy  by  declaring  in  accordance  with 
the  well-established  rules  of  pleading.  The  rule  is,  that 
where  a  mere  simple  contract  is  the  foundation  of  the  ac- 
tion, the  plaintiff  must  allege  a  consideration.  This  rule  . 
ha4  been  held  requisite  except  in  some  peculiar  instances ; 
such  as  actions  brought  upon  bills  of  exchange,  &c.  The 
present  action  cannot  be  saved  by  the  exception.  The 
declaration  sets  forth  no  allegation  of  a  legal  or  good  con- 
sideration. In  this  there  is  error,  and  such  should  have 
been  the  decision  of  the  Court  below.  Vide^  Law  on 
Pleading,  49,  58,  301 ;  Chitty's  Pleadings,  320,  321 ;  1 
Saund.  on  PI.  and  Ev.  114. 

The  second  error  assigned  is  also  good   for  reversal. 
The  plaintiff  below  should  have  set  out  in  his  declaration,  a 
demand  made  of  the  defendant,  for  the  specific  article  called 
for  by  the  order.     Without  proof  of  such  demand  before  the 
jury,  he  could  not  recover  in  money  the  value  of  the  lead. 
Every  material  allegation  should  appear  in  the  declaration. 
Such  is  the  character  of  the  instrument  here  declared  on, 
that  the  plaintiff  was  bound  to  aver  a  demand  and  prove  it. 
The  role  is  '^  that  where  an  instrument  of  writing  contains 
a  promise  to  pay  in  a  specific  article,  which  cannot  attend 
the  person  of  the  debtor,  it  is  supposed  to  be  at  his  place  of 
residence,  and  the  creditor  must  there  demand  the  payr 
meat,  before  he  can  maintain  his  action  for  the  value  thereof 
in  money.     Chipman  on  Contracts,  28 ;  Saund.  on  PI.  &  . 
Ev.  131 ;  Chitty's  PL  362. 

The  judgment  reversed,  and  a  new  trial  ordered. 
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John  Lobton  v.  Samuel  0.  Aamsw. 
£rror  to  Dee  Momeg. 

Where  the  record  shows  itself  incomplete,  the  defeat  will  be  r^;arded 

the  most  strongly,  possible,  against  the  plaintiff  in  error  (6). 
*65    *  Where  a  special  agreement  is  made  to  rescind  a  former  contract 
and  repay  a  certain  portion  of  the  money  advanced,  that  money 
cannot  be  recorered  under  the  common  counts,  but  the  declara- 
tion must  be  special  (c) 
The  rule  in  such  cases  is,  that  the  plaintiff  cannot  recover  on  the  com* 
mon  counts  unless  there  is  sufficient  evidence  to  warrant  a  recovery, 
independent  of  the  special  agreement. 

The  facts  relied  on  are  all  contaioed  in  the  following  bill 
of  exceptions,  filed  in  the  Court  below  at  the  time  of  trial : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  it  ap- 
peared in  evidence  that  Agnew  had  purchased  from  Lorton 
a  claim  and  improvements  thereon,  some  time  in  Novem- 
ber, 1837;  that  he  took  and  continued  in  possession  of  the 
same  up  to  the  17th  of  November,  1838 ;  that  he  had  paid 
to  Lorton  one  hundred  and  thirty-five  dollars  in  cash,  and 
one  yoke  of  cattle,  valued  at  fifty-five  dollars ;  that  some 
time  previous  to  the  17th  November  aforesaid,  he  dispaired 
of  paying  the  balance  of  the  purchase  money,  and  being 
anwilling  to  lose  what  he  had  paid,  and  the  labor  he  had 
expended,  agreed  with  Lorton  (who  consented)  to  leave  it 

(h)  Bvery  presumption  must  be  in  &vor  of  the  correctness  of  the 
ruling,  or  other  action  of  the  Court  below.  The  error  must  appear 
affirmatively,  or  it  will  not  be  considered.  Pierce  Bros.  &  Flanders  «. 
8.  E.  Lock  &  Co.  11  Iowa,  454 ;  Eubanis  v.  Whitaker,  ib,  197 ;  Boker 
o.  Chapline,  13  Iowa,  204 ;  M.  &  M.  R  R.  Co.  «.  Byington.  14  Iowa, 
572 ;  Coldren  &  Co.,  «.  Cole  et  al.  19  Iowa,  565 ;  Oliver  o.  Townsend 
€t  al.  16  Iowa,  430 ;  Barker  o.  Brown,  15  Iowa,  70 ;  and  where  the 
record  is  confused  and  indefinite,  or  is  silent,  it  will  be  presumed  that 
the  Court  t>elow  acte^  according  to  law.  Butt  «.  Tutthill,  10,  Iowa, 
685 ;  State  v.  Schlagel,  19  Iowa,  169. 

(c)  AH  common  counts  are  abolished  by  statute.   Rev.  §  2622. 


JULY  TERM,  1840.  89 

John  Lorton  v,  Samuel  C.  Agnew. 

to  men  selected  bj  them  to  say  on  what  terms  He  should 
surrender  the  claim  to  Lorton,  and  the  contract  of  sale  be 
abandoned;  that  they  decided  that  Lorton  should  have 
immediate  possession  of  the  farm,  except  the  house,  which 
Agnew  was  to  have  the  use  of  until  November  1st,  1838; 
aod  that  Agnew  accordingly  delivered  possession ;  that 
Lorton  should  have  half  the  crops  raised  on  the  place  by 
Agnew,  and  that  Lorton  should  pay  to  Agnew  $135,00  in 
twelve  months  from  this  decision.  Both  consented,  and 
Lorton  promised  to  pay  Agnew  one  hundred  and  thirty- 
five  dollars  accordingly,  in  twelve  months. 

Whereupon,  defendant's  counsel  asked  the  Court  to  in- 
struct the  jury  that  the  plaintiff  could  not  recover  under 
the  count  for  money  j>aidj  laid  outj  and  expended^  which 
iDBtruction  was  allowed. 

Defendant's  counsel  then  asked  the  Court  to  instruct 
the  jury  that  the  plaintiff  could  not  recover  the  one  hun- 
dred and  thirty -five  dollars  under  the  count  for  money  lent 
and  advanced^  which  instruction  the  Court  refused,  but  in- 
structed the  jury  that  under  that  count,  in  connection  with 
the  bill  of  paiticulars,  they  could  find  for  the  plaintiff  on 
the  foregoing  evidence,  provided,  they  found,  from  the  evi- 
dence, that  the  original  contract  had  been  rescinded.  De- 
fendant's counsel  further  asked  the  Court  to  instruct  the 
jary  that,  where  there  is  an  express  subsisting  promise  or 
agreement  to  pay  money,  the  plaintiff  cannot  recover  the 
money  upon  the  common  money  co|ints  by  proving 
BQch  express  ^promise,  bul  must  sue  on  the  express  *66 
promise  or  agreement,  which  instruction  the  Court 
refused." 

Obdcss  &  H.  W.  Stabb,  for  plaintiff  in  error. 

BoBES  &  Bbowning,  for  defendant  in  error. 

By  THE  CouET,  Mason,  Chief  Justice. — The  plaintiff 
below  brought  an  action  of  assumpsit  against  the  defend- 
—18 
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ant  Lorton,  and  complained  against  him  in  the  two  'com- 
mon  counts  for  money  lent  and  advanced,  and  for  money 
paid,  laid  out  and  expended.  It  appears  also  that  there 
was  a  bill  of  particulars  of  the  plaintiff's  demand,  bat  it 
does  not  appear  to  have  been  sent  up  in  the  transcript  of 
the  record  from  the  District  Court. 

On  the  trial  (according  to  the  bill  of  exceptions)  it  ap- 
peared that  Agnew  had  purchased  a  "  claim  "  of  Lorton, 
which  he  took  possession  of  ^d  occupied  for  about  one 
year;  that  he  had  paid  therefor  $135  in  cash,  and  a  yoke 
of  oxen  valued  at  $55 ;  that  finally,  being  unable  to  pay 
the  balance,  and  unwilling  to  lose  what  money  and  labor 
he  had  expended,  he  agreed  with  Lorton  to  leave  it  to  cer- 
tain individuals  to  determine  upon  what  terms  the  ^^  claim" 
should  be  surrendered  and  the  contract  of  sale  abandoned. 
These  men  decided,  among  other  things,  that  Lorton 
should  pay  Agnew  $135  in  twelve  months.  Both  parties 
consented  to  this  arrangement,  and  Lorton  promised  to 
pay  the  amount  accordingly. 

Upon  this  state  of  facts,  the  defendant's  attorneys  asked 
the  Court  to  instruct  the  jury,  "  that  the  plaintiff  could  not 
recover  the  $135  on  the  count  for  money  lent  and  ad- 
vanoedy^^  which  instruction  the  Court  refused  to  give,  but 
directed  the  jury,  that  under  this  count,  taken  in  connec- 
tion with  the  bill  of  particulars,  they  could  find  for  the 
plaintiff,  provided  they  were  satisfied,  from  the  evidence, 
that  the  original  contract  had  been  rescinded. 

They  f^irther  asked  the  Court  to  instruct  the  jury,  "  that 
where  there  is  an  express  subsisting  promise  or  agreement 
to  pay  money,  the  plaintiff  cannot  recover  the  money  upon 
the  common  money  counts,  by  proving  such  express  prom- 
ise, but  must  sue  on  that  promise,"  which  instruction  was 
also  denied ;  to  both  of  which  the  defendant  excepted.  A 
verdict  was  found  for  the  plaintiff,  and  judgment  rendered 
thereon,  for  the  reversal  of  which  a  writ  of  error  is  now 
brought  to  this  Court. 
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Ab  it  18  incninbeDt  on  the  plaintiff  in  error  to  show 
aiBrmativelj  that  *  there  was  error  below,  in  order  to  *67 
obtain  a  reversal,  and  inasmuch  as  the  bill  of  particu- 
lars is  referred  to  in  the  record,  and  not  contained  in  the  tran- 
script, the  proper  inquiry  will  be,  whether,  under  the  count 
for  money  lent  and  advanced  coupled  with  any  possible 
bill  of  particulars,  the  plaintiff  below  could  have  recovered. 
Perhaps  under  such  circumstances  any  evidence  would  be 
admissible  which  could  be  admitted  under  the  count,  ''  for 
money  had  and  received.''  Such  a  declaration,  though 
defective  in  form,  might  at  least  be  sufficient  in  substance 
to  prevent  a  reversal  in  this  Court,  in  any  case  where  all 
the  common  counts  would  have  sufficed.^ 

The  great  question  in  this  case,  therefore,  is,  whether 
the  plaintiff  below  was  entitled  to  recover  on  the  common 
counts,  or  whether  he  must  have  declared  specially.  From 
the  circumstances  of  the  case,  there  is  nothing  to  create  the 
presumption  that  Agnew,  by  abandoning  the  original  con- 
tract, could  compel  Lorton  to  refund  any  of  the  money 
paid  thereon.  There  was  no  legal  liability  upon  Lorton  to 
pay  any  money  except  from  his  promise  and  undertaking, 
then  and  subsequently  made.  The  circumstances  were 
such  as  might  form  the  consideration  for  a  promise,  but 
the  right  of  action  resulted  entirely  from  his  special  agree- 
ment. 

The  rule  laid  down  in  Suttler  v.  Mays,  7  Johnson's  Re- 
ports, 1 32,  and  followed  in  the  case  of  Dubois  v.  Delaware 
k  Hudson  Oanal  Company,  4  Wendell,  285,  would  not 
permit  the  plaintiff  to  recover  on  the  common  counts,  un- 
less there  was  sufficient  evidence  to  warrant  such  a  recov- 
ery, independent  of  the  special  agreement.  That  rule,  ap- 
plied to  this  case,  would  be  decisive  and  fatal  to  the  action 
below,  and  we  find  no  reason  or  authority  for  establishing 
a  rale  irreconcilable  with  it.  The  rule,  in  all  respects 
seems  to  be  just  and  salutary,  and  we  feel  inclined  to 
adopt  it. 
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It  is  trne,  that  where  a  contract  has  been  rescinded, 
money  paid  thereon  may  be  recovered  under  the  commoQ 
counts.  This  contract,  however,  does  not  seem  to  have 
been  absolutely  rescinded.  Although,  as  it  would  appear, 
the  jury  found  this  to  be  the  case,  still,  the  matter  involves 
a  question  of  law,  and  from  the  facts  detailed  in  the  bill  of 
exceptions,  we  are  inclined .  to  the  belief  that  the  grounds 
of  the  plaintiff's  action  below  resulted,  not  from  the  abro- 
gation of  the  old  contract,  but  from  the  creation  of  a  new 
one.  The  judgment  below  will,  therefore,  be  set  aside, 
and  a  new  trial  awarded. 


*68    *Griffey  v.  Payne,  for  the  use  of  Clark. 

Error  to  Des  Moin^, 

Partial  &ilure  of  consideration,  arising  from  breach  of  warranty,  or 
otherwise,  may  be  given  in  evidence  in  a  suit  brought  on  a  promis- 
sory note  (d). 

A  statute  authorizing  such  prooC  passed  after  the  execution  of  the 
notes,  may  operate  upon  the  case.  It  relates  only  to  the  remedy,  au- 
thorizing the  whole  matter  to  be  settled  in  one  suit  instead  of  twa 

But  such  statute  could  not  operate  upon  a  note  previously  given,  so  as 
to  cut  off  the  equities  of  the  maker,  inasmuch  as  that  would  affect 
his  rights. 

This  action  was  commenced  by  Payne,  for  the  use  of 
Clark,  against  Griffey,  before  a  justice  of  the  peace,  on  a 
note  not  negotiable,  given  by  Griffey  to  Payne,  and  by 
him  endorsed  to  Clark.  It  was  afterwards  brought  into 
the  District  Court  by  appeal.  From  the  bill  of  exceptions 
filed  in  this  case,  it  appears  that  the  note  on  which  the  suit 
was  founded  was  executed  as  part  consideration  for  a  claim 

(d)  Eev.  §  1825.    See  also  obsos  in  note  (a),  onfe,  6Sl 
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on  the  pnblic  lands,  consisting  of  a  part  of  three  different 
tracts  of  public  lands,  sold  bj  plaintiff  Payne  to  defend- 
ant ;  that  one  of  said  tracts  had  on  it,  when  sold,  a  small 
cabin  ;  that  the  other  two  were  wholly  unimproved  ;  that 
the  last  two  were  not  the  plaintiff's  claim,  but  belonging 
to  other  persons  at  the  time  of  the  sale,  and  that  defendant 
(Griffey)  had  not  received  the  benefit  of  them ;  that  the 
tract  with  the  cabin  on   it   was  the  plaintiff's   rightful 
claim  at  the  time  of  the    sale;   that  the   two   tracts  so 
lost  were  of  much  more  value  and  worth  more  a  great  deal 
than  the  tract  and  cabin  defendant  obtained;    that  the 
whole  consideration  agreed  on  was  two  hundred  and  fifty 
dollars,  one  hundred  and  ninety-three  of  which  had  been 
paid  by  defendant;  that  defendant  held  plaintiff's  agree- 
ment without  seal,  and  without  consideration  expressed  on 
the  face  of  it,  to  warrant  the  claim  as  sold  against  all  per- 
sons' claims ;  that  defendant,  on  the  trial,  had  rendered  up 
said  agreement  to  be  cancelled,  and  prayed  the  Court  to 
instruct  the  jury  that,  if  they  were  satisfied  that  the  con- 
sideration had  failed  to  a  greater  amount  than  the  balance 
nnpaid,  or  that  defendant  had  already  paid  for  as  much  or 
more  than  he  received,  they,  in  that  event,  have  a  right  to 
find  for  the  defendant,  under  the  statute  allowing  part  fail- 
ure of  consideration  to  be  pleaded,  which  instruction  the 
Court  refused.    This  is  the  alleged  error  on  which  a  re- 
versal is  sought. 

^RosBB,  for  plaintiff  in  error.  *69 

Bbowiono,  for  defendant  in  error. 

By  the  Coitbt,  Mason,  Chief  Justice. —  The  note  on 
which  this  suit  was  brought,  was  given  as  part  considera- 
tion for  a  "  claim  "  on  the  lands  of  the  United  States,  con- 
sisting of  three  separate  tracts,  sold  by  plaintiff  below  to 
defendant  The  greater  portion  of  the  entire  price  had 
been  paid.    It  appeared  idso,  from  the  evidence,  that  the 
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plaintiff  had  no  right  to  dispose  of  two  of  the  tracts  above 
mentioned.  Under  these  circumstances  the  Court  was 
asked  to  instruct  the  jury  that  if  they  were  satisfied  that 
the  consideration  had  failed,  to  a  greater  amount  than  the 
balance  due,  or  that  the  defendant  had  already  paid  for  as 
much  as  he  had  received,  they  had  a  right  to  find  for  the 
defendant  under  the  statute  allowing  part  failure  of  con- 
sideration to  be  pleaded,  which  instruction  was  refused  by 
the  Court. 

We  think  this  refusal  was  erroneous.  It  is  true,  the 
plaintiff  had  warranted  his  '^  claim,"  title,  or  settler's  right 
to  the  property  sold,  and  in  case  of  a  breach  of  warranty, 
the  English  Courts,  have  generally  held,  that  either  the 
property  must  be  restored,  and  the  contract  rescinded,  or 
the  purchase  money  paid  and  damages  for  the  breach  of 
warranty  recovered  in  a  cross  action.  The  Courts  in  this 
country  have,  however,  in  many  instances,  discountenanced 
this  circuity,  and  given  a  more  direct  remedy  in  cases  of 
partial  failure  of  consideration,  arising  as  well  from  breach 
of  warranty  as  otherwise.  The  case  of  Hills  v.  Bannister 
&  Butler,  8  Cowen  31,  is  of  this  character,  and  other  sim- 
ilar decisions  in  New  York,  as  well  as  in  the  other  states, 
evince  a  disposition  to  adopt  what  seems  to  us  a  more 
just  and  reasonable  rule. 

But  further  than  this,  our  legislature  has  spoken  on  this 
subject  with  a  design,  as  we  think,  to  reach  cases  of  this 
verv  kind,  and  to  sanction  the  American  decisions  above 
referred  to.  It  is  true,  this  note  was  given  before  that 
statute  was  enacted,  still,  we  see  nothing  to  prevent  its  ap- 
plication here.  It  only  modifies  the  remedy  of  the  parties, 
without  affecting  their  rights.  It  allows  the  whole  mat- 
ter to  be  settled  at  once,  without  the  necessity  of  two  ac- 
tions to  do  justice  on  both  sides. 

It  was  contended  in  the  argument,  that  the  note  having 
been  transferred  before  it  became  due,  the  above  defence 
ootdd  not  be  set  up.    It  should  be  recollected,  however. 
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that  the  note  was  not  negotiable,  and  having  been  execu- 
ted before  the  passage  of  our  statute,  rendering  such  in- 
straments  transferable  in  the  same  manner  as  inland 
bills  of  exchange  *and  with  the  same  consequences  *70 
to  all  parties  concerned,  this  statute  does  not  operate 
upon  the  case.  To  permit  it  to  do  so,  would  be  to  affect 
the  rights  of  the  parties  by  a  ^statute  passed  subsequently 
to  the  contract.  The  defendant  can,  therefore,  set  up  the 
same  defence  against  the  assignee,  as  though  the  bene- 
ficial interest  still  remained  in  the  original  payee. 

The  judgment  of  the  Court  below  will,  therefore,  be  set 
aside,  and  a  new  trial  ordered. 


Enoch  S.  Hill  v.  John  Smith  and  others. 

JErrar  to  Henry, 

A  sealed  note,  given  for  improvementa  on  the  public  lands»  is  not  part 
of  an  illegal  contract,  and  it  is  collectible  («). 

It  18  competent  for  the  legialatare  to  render  UlegalUy  cfearmderation  no 
defence  to  an  action  on  any  contract. 

The  mere  attaching  a  penalty  to  an  act  does  not  necessarily  invalidate 
all  contracts  in  relation  to  that  act ;  the  effect  in  that  respect  is  not 
the  same  as  though  the  act  had,  in  express  terms,  been  absolutely 
prohibited.  Where  the  act  is  not  intrinsically  wrong,  nor  contrary 
to  public  policy,  but  a  mere  penalty  afi^ed  to  it,  the  payment  of  thig 
penal^  satisfies  the  law,  which  reaches  no  further  than  that  penalty 
(/). 

(«)  See  Freeman  «.  Miller,  pagt,  80;  Stanard  «.  McC'arty,  patt^  124; 
Zickafose  «.  Henlick,  ib.  176 ;  Miller  «.  Webster,  poit,  812 ;  Starr  & 
Bnrgeas  «.  Wilson,  pcst^  488,  cited  and  approved  in  Pierson  v,  David, 
1  Iowa,  28  ;  see  also  McCoy  o.  Hughes,  1  Qr.  870 ;  Doolittle  v.  Bridge- 
man,  t».  265;  Ellis  «.  MoBler,  2  Or.  246. 

(/)  Marienthal,  Lehman  &  Co.  «.  Shafir,  6  Iowa,  228 ;  Davis  v.  Bron- 
M&,  A.  410;  Qnenther  «.  Dewein,  11  Iowa,  188;  Sipe  «.  Finarty,  6 
Iowa,  8M ;  Craig  9.  Andrews,  7  Iowa,  17 ;  David  o  Ransoflft,  1  €^t.  tt8 ; 
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It  is  contrary  to  the  spirit  of  our  institutions  to  reyive,  without  notice 
a  penal  statute,  grown  obsolete  by  long  disuse ;  especially  when  the^ 
general  current  of  legislation  shows  the  statute  to  have  been  regard- 
ed by  the  legislature  as  no  longer  in  force.    Custom  can  repeal  a 
statute. 

The  facts  are  set  forth  in  the  opinion  of  the  Court,  The 
case  was  submitted  without  argument. 

Lbabned,  for  plaintiff  in  error. 

Rich,  for  defendant  in  error. 

By  the  Court,  Mason,  Ohibp  Justice. —  This  was  an 
action  of  debt,  brought  upon  a  single  bill  or  sealed  note,  of 
which  the  following  is  a  copy  : 

*71  *"  Burlington,  Jan.  23, 1837. 

"  $1,000.  Twelve  months  after  date  I  promise  to 
pay  to  John  Smith  &  Brothers,  or  order,  one  thousand  dol- 
lars, for  value  received.  Witness  my  hand  and  seal,  as 
above  written. 

"  E.  S.  HILL,  [seal.]" 

The  defendant  pleaded  non  est  factum^  with  notice  of 
special  matter  under  the  statute.  By  mutual  consent,  the 
cause  was  submitted  to  the  Court  below  upon  the  following 
facts : 

^'  1.  It  is  admitted  in  evidence  that  the  writing  obliga- 
tory in  the  plaintiff's  said  declaration  mentioned,  was  ex- 
ecuted and  delivered  to  the  said  plaintiff  by  the  said  de- 
fendant, according  to  the  tenor  thereof. 


Cole  «.  Parker,  7  Iowa,  167;  Reynolds  9.  Nichols  &  Co.  12  Iowa,  898 ; 
Dalter  «.  Laue  &  Guye,  13  Iowa,  688 ;  Whitlock  t>.  Workman  &  Co.  15 
Iowa,  351 ;  Smith  o.  Grable,  14  Iowa,  429 ;  Davis  «.  Slater,  17  Iowa,  2(M) ; 
Warnibold  «.  Schlicting,  16  Iowa,  260 ;  Dively  tj.  The  City  of  Cedar 
Falls,  21  Iowa,  666;  Richmond  9.  Dubuque  ^  Sioux  City  R.  R  Co.  H 
aL  26  lows,  191. 
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''  2.  It  is  admitted  in  evidence  that  the  said  firm  of  John 
Soiith  &  Brothers  existed  at  the  time  of  the  execution  of 
the  said  writing  obligatory,  that  Henry  Smith,  one  member 
of  said  firm,  is  dead,  and  that  the  other  members  ot  said 
firm  survive,  by  whom  and  tor  whose  use  this  suit  is  pros- 
ecuted, as  also  appears  of  recod  in  said  cause. 

'^  3.  It  is  admitted  in  evidence  that  the  said  writing  ob- 
ligatory, in  the  plaintiff's  said  declaration  mentioned,  was 
made  and  delivered  to  the  said  plaintiffs,  by  the  said  de- 
fendant, for  the  consideration  money  agreed  to  be  paid  by 
the  defendant  to  the  plaintiffs,  for  the  purchase  of  a  claim, 
or  the  possessory  right  to  a  certain  tract  or  parcel  of  land, 
belonging  to  the  United  States  of  America,  sitjated  in 
Des  Moines  county,  in  the  territory  of  Iowa,  aforesaid,  con* 
tuning  about  three  hundred  acres,  more  or  less,  on  which 
there  were  valuable  improvements,  and  seventy-five  acres 
or  more  of  said  tract  enclosed  with  a  fence. 

^^4.  It  is  admitted  in  evidence  that  the  said  plaintiffs, 
at  the  time  of  making  said  writing  obligatory,  were,  and 
ever  since  have  been,  non-residents  of  the  territory  of  Iowa, 
and  are  residents  of  the  city  of  St.  Louis,  in  the  state  of 
Missouri." 

The  Court  below  rendered  a  judgment  in  favor  of  the 
plaintiffs,  for  $1,000  debt,  and  $63.83  damages,  upon  which 
the  defendant  brought  his  writ  of  error,  to  obtain  a  re  vers- 
al  of  that  judgment,  and  assigned  the  following  errors : 

^'1.  The  said  writing  obligatory,  in  the  plaintiff's  said 
declaration  mentioned,  was  given  for  a  .contract  for  the 
purchase  of  a  claim  to  a  tract  of  the  United  States  lands, 
with  the  improvements  thereon,  in  violation  of  the  provis- 
ions of  the  several  acts  of  Congress,  upon  that  subject 
made  and  provided. 

"2.  The  whole  contract,  for  which  the  said  writing 
obligatory  was  *given,  is  contrary  to  the  laws  of  the    *72 
UDited  ^tate8,  and  is,  therefore,  void." 

The  statute  of  Wisc&nsin,  which  was  in  full  force  here  at 
—18 
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the  time  this  instrnment  was  executed,  declares  "that  all 
contracts,  promises,  assumpsits  or  undertakings,  either 
written  or  verbal,  which  shall  hereafter  be  made  in  good 
faith,  and  without  fraud,  collusion  or  circumvention,  for 
the  sale,  purchase,  or  payment  of  improvements  made  on 
the  lands  owned  by  the  government  of  the  United  States, 
shall  be  deemed  valid  in  law,  or  equity,  and  may  be  sued 
for  and  recovered  as  in  other  contracts."  Laws  of  1836, 
p.  23.  If  this  statute  is  of  any  validity,  it  closes  the  door 
to  all  further  controversy,  in  relation  to  this  matter. 

But  this  ^t  is  said  to  be  of  no  force  and  effect,  being  in 
contravention  of  an  existing  paramount  law  of  the  United 
States.  The  law  here  referred  to  is  the  act  of  March  3, 
1807,  entitled  '*  An  act  to  prevent  settlements  being  made 
on  lands  ceded  to  the  United  States  until  authorized  by 
law."  Admitting  that  this  act  altogether  prohibits  any  set- 
tlement upon  the  public  domain,  and  that  it  was  in  full 
force  at  the  date  of  the  instrument  on  which  this  suit  was 
brought,  we  consider  it  by  no  means  conclusive  against  the 
plaintiff's  right  to  a  recovery. 

As  a  general  rule,  illegality  in  the  consideration  will 
prevent  the  enforcement  of  any  contract,  even  though,  as 
in  the  present  case,  it  be  under  seal.  This  is  a  salutary 
principle,  but  who  will  contend  that  it  is  absolutely  inflex- 
ible ?  Is  it  beyond  the  power  of  legislation  to  modify  or 
abridge  the  rule,  or  even  to  abolish  it  altogether  ?  Is  it 
surrounded  with  all  that  sacred  inviolability,  which  so 
justly  attaches  to  a  constitutional  provision  {  Suppose  the 
public  welfare  should  require  an  innovation  upon  this  rule, 
is  it  placed  beyond  the  reach  of  legal  enactments  ?  We 
have  never  heard  such  an  idea  advanced,  and  we  consider 
it  entirely  within  the  province  of  the  legislature,  when  they 
deem  it  expedient,  to  render  all  notes,  whether  sealed  or 
unsealed,  collectible,  whatever  might  have  been  the  con- 
sideration therefor.  What  they  could  thus  accomplish  in 
the  aggregate,  they  may  certainly  do  in  the  detail.    They 
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may,  therefore,  declare  that  a  certain  species  of  illegality 
in  the  consideration  shall  not  so  vitiate  a  written  instru- 
ment, as  to  prevent  a  recovery  thereon. 

The  act  of  1836,  has  at  least  had  this  effect  If  prior  to 
that  statute  the  sale  of  improvements  on  the  public  lands 
was  an  illegal  consideration,  the  law  has  at  least  prevented 
the  defendant  from  setting  up  that  species  of  illegality  for 
the  purpose  of  defeating  the  plaintiff's  action. 
There  were  excellent  reasons  for  such  a  legislative 
iDterposition.  *At  the  time  this  law  was  passed  *73 
there  were  more  than  ten  thousand  inhabitants  within 
the  present  limits  of  this  territory  (then  a  part  of  Wisconsin) 
regidiug  on  the  lands  of  the  United  States,  and  daily  deal- 
ing in  what  were  denominated  ''  claims,"  or  the  settler's 
rights  to  those  lands.  Public  policy  dictated  that  there 
ehonld  be  some  better  sanction  to  enforce  the  observance 
of  their  contracts,  than  the  bludgeon  or  the  rifle.  The 
l^slature  therefore  declared,  that  such  contracts  should  be 
under  the  peaceful  sway  of  the  civil  magistrate,  rather  than 
that  the  whole  country  should  be  overwhelmed  with  the 
miseries  of  violence  and  anarchy.  We  believe  that  in  so 
doing  they  were  not  only  promoting  the  public  welfare,  but 
that  they  were  acting  entirely  within  their  legitimate 
province,  and  that  the  law  therefore,  for  this  purpose,  is 
valid  and  binding. 

But  does  the  act  of  1807  prohibit  the  sale  of  improve- 
ments on  public  lands,  in  such  a  manner  as  to  render  all 
SQch  contracts  illegal?  It  provides  '^that  if  any  person  or 
persons  shall,  after  the  passing  of  this  act,  take  possession 
of,  or  make  a  settlement  on,  any  lands  ceded  or  secured  to 
the  United  States  by  any  treaty  made  with  a  foreign  na- 
tion, or  by  a  cession  from  any  state  to  the  United  States, 
which  lands  shall  not  have  been  previously  sold,  ceded,  or 
leased  by  the  United  States,  or  ihe  claim  to  which  lauds, 
by  ench  person  or  persons,  shall  not  have  been  previously 
recognized  and  confirmed  by  the  United  States ;  or  if  any 
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person  or  persons  shall  cause  such  lands  to  be  thns  occu- 
pied, taken  possession  of,  or  settled,  or  shall  survey  or  at- 
tempt to  survey,  or  cause  to  be  surveyed  any  such  Jlanda, 
or  designate  any  boundaries  thereon  by  marking  trees  or 
otherwise,  until  thereto  duly  authorized  by  law,  such  offend- 
er or  offenders  shall  forfeit  all  his  or  their  right,  title,  or 
claim,  if  any  he  hath  or  they  have,  of  whatsoever  nature 
or  kind  the  same  shall  or  may  be,  to  the  lands  aforesaid, 
which  he  or  they  shall  have  taken  possesion  of  or  settled, 
or  caused  to  be  occupied,  taken  possession  of,  or  settled,  or, 
which  he  or  they  shall  have  surveyed,  or  attempted  to 
survey,  or  caused  to  be  surveyed,  the  boundaries  thereof, 
he  or  they  shall  have  designated  or  caused  to  be  desig- 
nated by  marking  trees  or  otherwise.  And  it  shall  more- 
over be  lawful  for  the  president  of  the  United  States 
to  direct  the  marshal  or  officer  acting  as  marshal  in  the 
manner  hereinafter  directed,  as  also  to  take  such  other  meaS' 
nreo  and  to  employ  such  military  force  as  he  may  judge 
necessary  and  proper,  to  remove  from  lands  ceded  or  secured 
to  the  United  States,  by  treaty  or  cession  as  aforesaid,  any 
person  or  persons  who  shall  hereafter  take  possession  of  the 
same,  or  make  or  attempt  to  make  a  settlement 
*74  thereon,  until  thereunto  ^authorized  by  law.  And  ev- 
ery right,  title,  or  claim,  forfeited  under  this  act,  shall 
be  takeu'and  deemed  to  be  vested  in  the  United  States, 
without  any  other  or  further  proceedings." 

The  act  then  goes  on  to  authorize  persons  who  have  pre- 
viously settled  on  the  public  lands,  to  remain,  upon  com- 
plying with  certain  conditions  therein  prescribed,  and  con- 
cludes by  declaring  it  lawful  for  the  proper  marshal,  under 
the  instructions  of  the  president,  to  remove  any  person 
not  thus  authorized  to  remain.  Three  months  notice  is  to 
be  given  prior  to  such  removal,  and  any  person  foand 
thereon  after  the  expiration  of  that  time^  incurs  thereby 
a  penalty  of  $100  and  is  liable  to  imprisonment,  at  the  dis- 
cretion of  the  Court,  for  any  term  not  exceeding  six  months. 
Laiws  U.  8.  voL  4^  page  118. 


JULr  TEEM,  1840.  101 

Enoch  S.  Hill «.  John  Smith  and  othera 

It  will  bd  observed  that  this  statute  does  not  iu  express 
terms  prohibit  the  settlement  and  occopancy  of  the  publio 
lands,  bat  merely  declares  that  such  trespasser  shall  for- 
feit his  ri^ts,  &c.,  that  the  president  shall  have  power  to 
direct  his  removal,  and  that  after  that  power  has  been  ex- 
erted, and  the  requisite  notice  given,  a  further  penalty  is 
inflicted  on  the  transgressor. 

It  may  well  be  questioifed,  whether  this  law,  if  in  full 
force,  would  invalidate  a  contract  for  the  sale  of  improve- 
ments on  public  lands,  even  without  the  aid  of  our 
statute.  We  are  not  now  inquiring  whether  such  a  sale 
would  constitute  a  valid  consideration,  but  whether,  even 
if  there  had  been  in  other  respects  a  good  and  valuable 
consideration,  the  contract  is,  notwithstanding,  so  vitiated 
as  to  be  rendered  absolutely  null  and  void.  Upon  this 
point  many  decisions  will  be  found  in  the  reports  of  almost 
every  Court. 

In  the  case  of  Fox  v.  Abel,  2  Oonn.  Bep.  548  it  was  de- 
cided that  a  note  given  on  Sunday  was  void,  because  the 
statute  of  that  state  prohibited  all  secular  business  on  that 
day.  But  in  Massachusetts,  where  the  li^w  fixes  a  penalty 
for  the  transaction  of  such  business  on  that  day,  such  notes 
have  been  held  valid. '  Geert;.  Putnam,  10  Mass.  812. 

It  has  also  been  decided  in  England,  that  where  a  fair 
was  held  on  Sunday  the  sales  were  not  void,  although  there 
was  a  penalty  on  the  party  selling  on  that  day.  Oomyns  v, 
Beyer,  Cro.  Eliz.  486.  And  in  the  case  of  Gremore  v.  Le 
Clerc  Bois  Yallon,  2  Gamp.  144,  the  Court  held  that  a  per- 
son unauthorized  to  practice  as  a  surgeon,  might  maintain 
an  action  for  services  in  that  capacity,  although  by  law 
such  a  person  was  liable  to  a  penalty  of  five  pounds 
per  month  for  *performing  those  very  services,  the  *76 
act  containing  no prohiditory  clau%eP 

The  case  of  Wheeler  v.  Russel,  17  Mass.  257,  has  been 
particularly  referred  to  by  the  counsel  for  the  plaintiff  in 
«nor.    That'Was  an  action  upon  a  promissory  note,  given 


102  SUPREME  OOUKT  OF  IOWA. 

Enoch  S.  Hill  v.  John  Smith  and  others. 

for  shiogles  sold  in  contravention  of  the  statute  of  that  state. 
From  the  report  of  the  case  it  would  seem  that,  although 
the  penalty  of  forfeiture  was,  by  law  of  that  state,  attached 
to  any  sale  of  shingles  which  were  not  of  statutory  dimen- 
sions, or  which  had  not  been  surveyed,  the  statute  went 
further  and  absolutely  prohibited  such  sale. 

In  the  Springfield  Bank  v.  Merrick  et  al.  14  Mass.  322, 
a  note  was  declared  void  which*had  been  given  in  viola- 
tion of  the  statute  of  that  state  prohibiting  any  banking 
company  from  loaning  or  negotiating  any  notes  of  unincor- 
porated banking  companies,  under  a  penalty  of  $1000.  This 
may  appear  somewhat  at  variance  with  the  general  current 
of  the  authorities  above  quoted,  but  the  reasons  of  that  de- 
Bcision  seem  to  have  been  drawn,  in  a  very  great  degree, 
from  the  fact  that  the  general  intention  of  the  statute  was 
to  prohibit  the  banks  from  loaning  or  dealing  in  the  notes  of 
unincorporated  banking  companies,  that  such  traffic  was 
contrary  to  the  policy  and  object  of  the  law,  and  the  con- 
tract  was,  therefore,  void  for  illegality. 

The  rule  to  be  drawn  from  these  cases  therefore,  appears 
to  be,  that  where  an  act  is  absolutely  prohibited  by  statute, 
or  is  contrary  to  public  policy,  all  notes,  <fec.,  given  in 
furtherance  of  that  act,  are  null  and  void ;  but  where  the 
statute  fixes  a  mere  penalty,  contracts  in  relation  to  mat- 
ters which  subject  the  maker  to  that  penalty  are  not  on 
that  account  invalidated.  Where  not  intrinsically  wrong, 
the  individual  is  permitted  to  perform  the  act  upon  the 
payment  of  the  penalty.  This  is  a  species  of  license 
money,  exacted  for  the  privilege  of  doing  a  certain  thing, 
but  the  act  is  not  otherwise  unlawful  unless  expressly  de- 
clared so.  This  seems  to  correspond  mth  the  views  of  the 
great  English  commentator  in  relation  to  actions  that  are 
merely  malu prohibita.     1  Black.  Com.  57. 

Applying  this  rule,  therefore,  to  the  present  case,  there  is 
nothing  in  the  sale  of  improvements  on  the  public  lands 
which,  independant  of  the  statute,  should  reader  the  con- 
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tract  void  for  illegality.  He  must  be  a  bold  man  who 
would  aesert  that  the  occupancy  of  the  public  lands,  in 
the  manner  practiced  in  the  settlement  of  this  territory, 
was  in  itself  contrary  to  good  morals  or  public  policy. 
At  the  worst,  then,  it  is  merely  a  case  of  nudum  prohiMi/wm,^ 
an  instance,  moreover,  wherein  the  law  has  not  absolutely 
fobidden  the  act,  but  has  merely  attached  a  penalty 
*to  its  performance.  Subject  to  this  penalty,  any  per-  *76 
son  has  the  same  right  to  occupy  or  traffic  in  the  pub- 
lic lands,  as  though  the  statute  of  1807  had  not  been 
passed.  If  that  had  been  the  case,  the  sale  of  improve- 
ments thereon  should,  at  most,  be  regarded  in  the  same  light 
as  the  ordinary  sale  of  property  to  which  the  vender  had 
no  title.  This  might  constitute  a  defence  where  want  of 
consideration  would  be  sufficient,  but  where  no  fraud  or 
deception  had  been  practiced,  would  never  render  the  in- 
strument now  before  as  invalid. 

But  the  act  of  Congress  of  1807,  seems  to  have  been  in- 
tended merely  to  prevent  the  acquirement  of  title  by  occu- 
pancy, and  to  authorize  the  removal  of  intruders  in  those 
cases  where  public  policy  should  require ;  but  never  to  dis- 
turb the  peaceable  and  industrious  husbandman  whose  labor 
was  adding  so  much  to  the  public  wealth,  changing  the 
barren  wilderness  into  feriile  fields,  and  calling  into  almost 
magic  existence  whole  states  and  territories,  whose  pros- 
perity and  power  are  constantly  adding  so  much  to  the 
strength  and  glory  of  the  nation. 

But  even  if  that  act  was  originally  intended  to  prevent 
entirely  all  settlements  on  the  public  landsl,  and  if,  under 
such  circumstances  territorial  legislation  would  have  been 
wholly  incompetent  to  render  notes,  &c.,  collectable,  which 
had  been  given  in  furtherance  of  objects  illegal  under  that 
statute,  there  is  still  another  matter  of  serious  importance 
to  be  considered.  Is  that  law  for  these  purposes  still  in 
operation } 

The  act  in  question  was  passed  1807,  and  it  is  a  matter 
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of  pablic  history  that  since  that  period  it  has  never  been 
exercised  to  prevent  the  ordinary  settlement  of  the  pablic 
lands.  The  cases  wherein  the  president  has  availed  him- 
self of  the  powers  therein  conferred,  have  all  been  special, 
as  where  trespassers  were  committing  waste  without  the 
design  of  making  a  settlement,  or  otherwise  enhancing  the 
value  of  the  land.  Nay,  so  far  from  discountenancing 
such  settlements,  special  encouragements  thereto  have  be^i 
offered.  In  numerous  intances  rewards  have  been  confer- 
red by  acts  of  Congress  on  those  who  had  taken  posses- 
sion of,  cultivated,  and  trafficked  in  the  public  domain.  The 
many  pre-emption  laws  which  have  been  passed  from  time 
to  time  have  given  all  recompense  to  those  who  had  set- 
tled upon  and  improved  those  lands.  8ome  of  these,  too, 
have  recognized  the  validity  of  contracts  previously  made, 
between  landlords  and  tenants,  which  would  have  been 
equally  void  for  illegality  as  any  other  contracts  growing 
out  of  these  alleged  trespasses. 

But  further  than  this,  governments  have  been  organised 
by  acts  of  Congress  for  the  express  benefit  of  a  com* 
*77  munity  of  criminals  (agreeably  ^to  the  notions  of  the 
counsel  for  the  plaintiff  in  error),  the  effect  and  evi- 
dent intention  of  which  was  to  encourage  and  facilitate 
their  illicit  conduct  and  purposes.  It  is  notorious,  that 
when  this  territory  was  organized  not  one  foot  of  its  soil 
had  ever  been  sold  by  the  United  States,  and  but  a  small 
portion  of  it  (the  half-breed  tract)  was  individual  property. 
Were  we  a  community  of  trespassers,  or  were  we  to  be 
regarded  rather  as  occupying  and  improving  the  lands  of 
the  government  by  the  invitatioa  and  for  the  benefit  of  the 
owner?  Were  we  organized  as  a  colony  of  male&ctorB, 
or  shall  we  not  rather  absolve  the  federal  government 
from  the  charge  of  such  stupendous  folly  and  wanton 
wickedness  ? 

Let  us  suppose  that  the  next  week  after  our  territorial 
organization  the  president  had  d^irected  the  marshal  to  re- 
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move,  with  the  least  possible  delay,  the  whole  of  our  twen- 
ty five  thousand  people  (excepting  the  few  settlers  on  the 
half-breed  lands  and  the  still  fewer  who  would  have  been 
entitled  to  remain  by  virtue  of  pre-emption  privil^es), 
ought  such  a  cojnmand  to  have  been  obeyed  ?  We  do  not 
ask  what  would  have  been  the  determination  of  our  set- 
tlers, but  what  would  the  strictest  duty  have  demanded  of 
them  ?  We  have  no  hesitation  in  saying  that  such  a  com* 
maud  would  have  been  altogether  illegal,  and  ought  not 
to  have  been  obeyed. 

To  make  this  appear  still  more  evident,  let  us  further 
suppose  that,  the  requisite  notice  to  quit  having  been  given 
and  disobeyed,  the  ofiTeuders  were  brought  before  the 
proper  Courts  for  trial.  To  say  nothing  of  the  utter  im 
practicability  of  executing  such  a  law,  would  the  Courts 
be  justified  in  giving  it  efiicacy?  If  jurors  could  be 
obtained  who  would  find  the  accused  guilty,  should  the 
judge  proceed  to  pass  sentence  ?  If  so,  the  great  mass  of 
our  citizens  must  be  liable  to  be  fined  $100  each,  and 
might,  in  addition,  be  hurried  off  to  prison  for  the  period  of 
six  months.  And  for  what?  For  violating  a  law  of 
which  the  great  majority  knew  not  the  existence, —  a  law 
which  had  lain  unexerted  for  such  a  purpose  during  more 
than  thirty  years,  and  ever  since  its  enactment  i  Would 
this  be  in  accordance  with  the  intentions  of  the  legisla- 
ture !  If  so,  the  law  was  intended  as  a  snare.  Allure- 
ments of  the  most  enticing  kind  were  freely  employed  to 
decoy  the  unsuspecting  and  the  innocent  within  its  reach. 
Its  position  and  character  were  concealed  by  the  dust  and 
rubbish  of  a  third  of  a  century ;  the  broad  and  beaten 
path  of  custom  leading  directly  across  it  had  obliterated 
every  apparent  vestige  of  its  existence.  Suddenly,  and 
when  thousands  are  within  its  reach,  the  net  is  sprung 
and  they  are  enfolded  in  its  treacherous  toils.  *Whole  *78 
oommunities  of  unoffending  citizens  find  themselves 
liable  to  heavy  amercements  and  long  incarceration  for 
—14 
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doing  acts  which  they  had  every  reason  to  believe  would 
be  deemed  patriotic  and  praiseworthy;  for  leading  the 
way  in  the  introduction  of  wealth,  and  civilization,  and  hap- 
piness, into  the  almost  illimitable  west ;  for  sacrificing  the 
comforts  and  endearments  of  home>  and  enduring  the  hard- 
ships and  privations,  and  encountering  the  diseases  of  a 
new  and  nntried  country ;  for  building  up  great  com- 
munities in  the  wilderness,  enlarging  our  bounds  of  em- 
pire, and  vastly  augmenting  the  current  of  our  national 
revenue.  For  doing  these  acts  which  have  redounded  so 
much  to  the  national  advantage  —  done,  too,  in  accordance 
with  the  almost  express  invitation  of  the  national  legisla- 
ture, and  when  encouragement  to  western  immigration 
had  become  a  part  of  our  settled  national  policy,  these  indi- 
viduals, where  they  had  every  reason  to  expect  re- 
wards—  nay,  while  on  the  one  hand  they  are  actually  re- 
ceiving such  rewards,  they  feel  themselves  on  the  other 
condemned  to  severe  and  even  ignominious  punisliment. 
Does  the  spirit  of  our  institutions  justify  such  stupendous 
deception  and  wholesale  tyranny  ?  We  answer,  emphatic- 
ally, NO  I 

History  furnishes  us  with  a  parallel  example,  and  one 
which  it  may  be  profitable  to  contemplate  for  a  moment. 
Henry  the  VII.,  of  England,  in  order  to  replenish  hifl 
treasury,  had  recourse  to  a  measure  which  (in  order  that 
the  plaintiff  in  error  should  succeed)  must  be  legitimate 
here.  Availing  himself  of  the  services  of  two  judges— 
the  supple  instruments  of  his  tyranny  —  he  caused  a  gen- 
eral system  of  prosecutions  to  be  instituted  upon  peoal 
statutes  which  had  never  been  repealed,  but  which,  bj 
long  disuse,  had  become  forgotten  and  wholly  disregarded. 
Empson  &  Dudley,  when  afterwards  brought  to  trial  for. 
their  share  in  these  transactions,  pleaded  '^  that  it  belonged 
not  to  them  who  were  instruments  in  the  hands  of  supreme 
power  to  determine  what  laws  were  recent  or  obsolete,  ex- 
pedient or  hurtful,  since  they  were  all  alike  valid  so  long 
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as  thej  remained  unrepealed  by  the  legislature."  Hume's 
History  of  England.  But  this  plea  neither  availed  them 
with  their  judges  nor  with  posterity.  They  were  con- 
signed to  dishonored  graves,  and  their  memories  have  ever 
since  been  coupled  with  judicial  infamy. 

It  is  true,  that  public  opinion  would  frequently  be  a  very 
unsafe  guide  for  a  judicial  decision.  The  fluctuating  feel- 
ings of  the  multitude  frequently  operated  upon  by  momen- 
tary excitement,  by  prejudice  or  by  caprice,  would  very 
improperly  be  adopted  as  the  standard  of  truth  or  sound 
reason.  But  where  the  same  opinions  are  concurred  in  for 
centuries,  and  after  passion  and  prejudice  have 
wholly  subsided,  such  *opinioiis  are  always  founded  *79 
in  truth 'and  justice,  and  can  more  safely  be  followed 
than  those  of  the  most  learned  and  able  judges. 

Fortified  by  this  authority,  we  pronounce  it  contrary  to 
the  spirit  of  that  Anglo-Saxon  liberty  which  we  inherit,  to 
revive,  without  notice,  an  obsolete  statute,  one  in  relation 
to  which  long  disuse  and  a  contrary  policy  had  induced  a 
reasonable  belief  that  it  was  no  longer  in  force.  If  custom 
can  make  laws,  it  can,  when  long  acquiesced  in,  recog- 
nized and  countenanced  by  the  sovereign  power,  also  re- 
peal them.  Such  has  been  the  case  in  the  example  now 
before  us.  '  We  feel,  therefore,  justified  in  declaring  that 
the  act  of  March  3,  1807,  so  far  as  it  would  have  gone  to 
authorize  the  removal  of  the  inhabitants  of  this  territory, 
or  their  punishment  as  criminals,  is  wholly  inoperative  and 
void ;  that  it  has  been  repealed  by  long  nan  user ;  by  the 
enactment  of  other  and  irreconcilable  statutes ;  by  the  es- 
tablishment of  an  opposite  policy,  and  by  the  legislative 
recognition  of  wide-spread  and  long-established  customs 
among  the  people  of  the  west,  which  are  wholly  incompat- 
ible with  such  an  operation  of  this  statute.  If  this  meas- 
ure can  be  sanctioned,  then  is  there  nothing  to  prevent 
Congress  from  laying  these  snares  by  premeditation,  and 
beguiling  the  unwary  by  thousands  with  the  express  de- 
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sign  of  fillin^r  the  coffers  of  the  public  treasury,  thus  intro- 
ducing into  this  republic  a  practice  which  forms  one  of  the 
darkest  stains  on  the  character  of  one  of  the  most  arbitraiy 
and  unscrupulous  of  English  tyrants.  Courts  of  justice 
can  never  become  accomplices  in  such  a  project 

We  have  thus  given  our  views  at  length  in  relation  to 
this  subject.  From  the  fact  that  the  cause  was  submitted 
without  argument  upon  a  mere  reference  to  authorities,  we 
may  not  have  met  satisfactorily  all  the  views  which  the 
counsel  for  the  plaintiff  in  error  would  have  taken  of  the 
case,  but  we  can  conceive  of  no  course  of  reasoning  which 
would  have  justified  a  different  decision. 

The  judgment  below  will,  therefore,  be  affirmed. 


♦80  ♦Freeman  v.  Hollidat. 

£'rror  to  Muscatine, 

The  sale  of  an  improyement  on  public  lands  is  a  yaloable  oonsidenk 
tion  for  a  promissory  note,  independent  of  statute  ( g). 

The  transfer  of  an  absolute  property  is  not  necessary  to  constitute  ft 
valuable  consideration.  The  acquisition  of  a  probable,  customary 
advantage  is  sufficient  fbr  this  purpose. 

This  was  an  action  of  debt,  brought  upon  the  following 
instrument : 

<<  August,  the  18th  day,  1836. 

^^  Nineteen  months  after  date  I  promise  to  pay  Samuel 
HoUiday,  or  order,  the  just  and  full  sum  of  one  hundred 
dollars,  for  value  received  of  him,  this  the  day  and  date 
above  mentioned. 

« (Signed)        WALTER  FREEMAN." 
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It  appeared  on  the  trial  that  this  note  was  given  for  the 
sale  of  an  improvement  on  public  lands,  and  previous  to 
the  statute  making  such  a  consideration  valid.  The  quea- 
tion,  therefore,  was  raised,  whether,  independent  of  statute, 
this  would  form  a  valuable  consideration. 

Gbant,  for  plaintiff  in  error,  cited.  Bell  v.  Pierson,  de- 
cided in  this  Court;  Act  of  Congress,  March  3,  1807 ;  3 
Blackstone,  18  and  19;  1  Blackford  Bep.  19,  20,  21; 
Pamphlet  Reports  of  the  Supreme  Court  of  Illinois,  78, 
117,  and  294 ;  Laws  of  Illinois,  420,  and  Laws  of  Wiscon- 
sin and  Iowa,  in  relation  to  improvements  on  the  public 
lands. 

Lows,  for  defendant  in  error. 

Bt  the  Coxtbt,  Mason,  Chtbf  JusnoE.  —  This  was  an 
action  on  a  promissory  note.  The  error  alleged  is,  that 
the  Court  refused  to  instruct  the  jury,  that  if  they  believed 
the  note  in  controversy  was  given  prior  to  October,  1836, 
in  consideration  of  a  valuable  improvement  on  the  public 
lands  of  the  United  States,  that  such  improvement  is  not  a 
good  consideration  for  said  note.  The  whole  question  is  as 
to  whether  the  sale  of  an  improvement  on  the  public  lands 
does,  independent  of  statute,  constitute  a  legal  considera- 
tion. 

The  consideration  of  a  promissory  note  is  always  deemed 
sufficient,  whenever,  in  consequence  of  the  contract, 
the  maker  has  derived  a  benefit  *or  the  payee  suf-  *81 
fered  detriment.  The  case  of  a  purchaser  of  lands 
belonging  to  the  United  States  who  executes  a  promissory 
note  for  improvements  previously  made  thereon,  is  in 
neither  of  these  predicaments.  The  title  to  the  improve** 
ments  would  have  vested  in  the  purchaser  previously  to 
the  execution  of  the  note.  Ko  benefit  would  accrue  to 
him  or  detriment  to  the  payee  in  oonBequenoe  of  the  con* 
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tract  for  the  improvements.  The  cases  cited  from  the  re- 
ports of  Indiana  and  Illinois  are  of  this  character,  and  are 
clearly  correct. 

Bat  the  case  at  bar  is  different  from  these.  The 
purchaser  of  the  improvements  was  not  previously  the 
owner  of  the  freehold,  and  consequently  was  not,  as  in 
those  cases  purchasing  his  own  property.  If  he  acquired 
anything  by  the  purchase,  there  was  a  sufficient  considera- 
tion. 

The  owner  of  the  freehold  is  also  the  owner  of  all  im- 
provement^ made  thereon.  As  against  the  United  States, 
therefore,  the  seller  in  this  case  had  no  rights  which  be 
could  enforce.  It  does  not  follow,  however,  that  he  had 
no  valuable  transferable,  interest.  The  physician  or  the 
school-master  who  sells  out  what  is  termed  his  good-will, 
sells  nothing  to  which  he  has  an  absolute  right.  The  pur 
chaser  in  that  case  cannot  compel  the  patrons  of  his  prede- 
cessor to  employ  him.  Still,  the  probabilities  are  in  his 
favor.  By  making  the  purchase  and  removing  the  former 
incumbent  out  of  the  way,  his  chances  of  success  are  in- 
creased, to  what  extent  he  must  be  the  judge.  For  the 
estimated  value  of  his  new  acquisition,  he  executes  his  prom- 
issory note.  It  can  doubtless  be  collected.  Tho  transfer 
of  an  absolute  property  is  not  therefore  necessary  to  con- 
stitute a  valuable  consideration.  The  acquisition  of  a  prob- 
able customary  advantage  is  sufficient  for  this  purpose. 

We  think  such  was  the  case  in  regard  to  the  sale  of  im- 
provements on  public  lands.  These  constituted  our  only 
titles  at  the  date  of  the  note  on  which  this  suit  was 
brought.  These  titles  secured  to  the  possessor  the  undis- 
turbed possession  of  the  land  until  the  fee  simple  was  ac- 
quired from  the  United  States.  This  has  been  one  of  our 
general  customs,  coeval  with  our  political  existence,  co-ez- 
tensive  with  our  territorial  limits,  one  therefore  which  the 
Goorts  may  lawfully  recognize.    The  purchaser  knew  what 
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he  waa  buying,  supposed  he  could  derive  advantages  from 
the  purchase  equivalent  to  the  price  to  be  paid,  and  gave 
his  note  for  the  amount.    We  think  in  honor,  in  equity, 
.  and  in  law,  he  is  bound  to  pay  it. 

As  to  the  illegality  of  the  consideration  contended  for 
by  the  plaintiff  in  error,  the  state  of  tho  pleadings 
does  not  seem  to  be  such  as  to  *let  in  this  defence  *82 
were  it  valid.*  The  case  of  Hill  v.  Smith,  however, 
decided  at  this  term  of  the  Court,  settles  that  question,  so 
far  as  the  decision  of  this  Oourt  csm  go,  in  favor  of  the  le- 
gality of  the  consideration.  We  entertain  no  doubts  of 
the  correctness  of  that  decision. 

The  judgment  of  the  Court  below  will,  therefore,  be  af- 
firmed. 


*The  pleas  in  this  case  were  nU  debet^  want  of  consideration^  and  ikil- 
ore  of  consideration.    There  was  no  plea  of  illegality. 


HoLiiEs,  Brown  &  Co.  v.  Mallett. 
JSrror  to  Zee. 

Where  a  note  was  executed  in  Illinois  by  a  minor,  who  sets  up  the 
defence  of  in&ncy  on  the  trial,  it  is  not  necessary  for  him  to  prove 
that  by  the  laws  of  Illinois,  minors  are  not  liable  on  their  general 
contracts. 

Exemption  from  liability  in  such  cases  is  a  part  of  the  common  law. 

Immigrants  bring  with  them  the  common  law  of  the  parent  country. 

The  Courts  will  Judicially  take  notice  of  matters  of  general  history. 

They  will  not  require  proof  to  show  that  Illinois  was  settled  from 
countries  where  the  common  law  prevails  (h). 

(A)  The  ordinance  of  1787,  for  the  goyernment  of  the  north-west  ter- 
ritory, of  which  Illinois  formed  a  part,  made  the  common-law  the  law 
of  that  country.  See  Art.  2  of  said  act,  page  930,  Rev.  of  1860.  No 
presumptions  therefore  need  be  indulged  that  the  common  law  obtained 
in  that  ftat«. 
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The  Bnit  was  brought  on  a  promiBsory  note  ezecnted  in 
Illinois  by  the  defendant,  then  a  minor.  The  case  was 
submitted  to  the  Court.  The  defendant  resorted  to  infancy 
as  a  defence,  and  in  this  was  sustained  by  the  Court,  not* 
withstanding  the  laws  of  Illinois  in  relation  to  the  liability 
of  minors  on  their  contracts  was  not  proved. 

By  the  Coubt^  Mason,  Chief  Justice. —  This  action  was 
brought  on  a  promissory  note  executed  in  the  state  of  Illi- 
nois by  the  defendant,  then  a  minor.  In  the  Court  below 
the  right  of  a  trial  by  jury  was  waived,  and  the  case  sub- 
mitted to  the  Court.  The  plaintiff's  counsel  moved  for 
judgment. 

1.  Because  the  defendant  ought  to  have  proved  that  by 
the  laws  of  Illinois  he  would  have  been  discharged  from 
the  payment  of  the  note. 

2.  Because  the  contract  being  merely  voidable,  the  de- 
fendant should  have  disaffirmed  the  same  within  a  reasona- 
ble time  ailer  he  became  of  ^age.    Both  these  mo- 

*83  tions  were  overruled  by  the  Court  and  judgment 
rendered  for  the  defendant. 
The  main  question  is  as  to  the  necessity  of  proving  the 
laws  of  Illinois,  in  order  that  the  defendant  may  under 
them  claim  exemption  from  liability  on  his  note.  The 
cases  cited  are  not  directly  in  point.  The  two  most  nearly 
parallel  are  that  of  Male  v.  Roberts,  referred  to  in  Comyn 
on  Contracts,  p.  626,  and  that  of  Thompson  v.  Ketchum,  8 
Johnson's  Reports,  189.  The  former  was  a  suit  instituted 
in  England,  on  a  note  executed  by  an  infant  in  Scotland. 
The  latter  was  on  a  note  given  in  Jamaica  and  sued  in  the 
state  of  "New  York.  In  both  of  the  above  cases  it  was 
deemed  necessary  for  the  defendants  to  prove  the  lex  loci 
in  order  to  derive  the  benefit  thereof;  upon  the  ground 
that  the  Court  could  not  declare  that  by  the  laws  of  the 
foreign  state  where  the  notes  were  executed,  infancy  was 
a  bar  to  actions  thereon.  We  think  the  present  case  very 
different  firom  these. 
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That  in&ncj  woald  be  a  valid  defence  to  an  action  on  an 
oidinary  promisaorj  note  executed  in  this  territory,  no 
one  has  ever  donbted,  and  yet  where  do  we  find  any  stat- 
ute law  to  that  effect  We  have  searched  the  acts  of  onr 
territorial  legislature,  and  can  find  none.  It  is  common 
law  derived  from  difierent  sources,  if  not  from  the  princi- 
ple that  emigrants  carry  with  them  the  common  law  of  the 
country  from  which  they  emigrated,  at  least  from  the  or- 
dinance of  1787,  through  the  medium  of  the  organic  acts 
of  Wisconsin  and  Iowa.  In  whichever  of  these  modes 
the  law  finds  its  way  here,  it  has  also  been  introduced  into 
Dliuois,  and  in  such  a  manner  that  our  Oourtscan  judicially 
take  notice  thereof. 

The  ordinance  of  1787  is  made  part  of  the  fundamental 
law  of  this  territory.  At  the  time  of  its  passage  the  com- 
mon law  not  only  of  England,  but  of  all  the  states  of  the 
Union  declared  infancy  to  be  a  valid  defence  to  actions  on 
contracts  of  this  nature.  That  ordinance  seems  to  contem- 
plate the  extension  (in  a  general  way)  of  all  the  benefits  of 
the  common  law  to  the  territory  northwest  of  the  Ohio 
river,  including  the  state  of  Illinois.  This  Court  can 
therefore  legally  know  to  some  extent  what  is  the  law  of 
Illinois  in  this  particular. 

But  independently  of  the  ordinance  of  1787,  we  should 
feel  justified  in  coming  to  the  same  conclusion.  Matters  of 
national  history  are  recognized  by  Courts  of  justice.  That 
the  United  States  were  originally  colonized  from  England ; 
and  Illinois  from  those  colonies  or  the  states  formed  from 
them,  are  matters  which  need  not  be  pleaded  or  proved. 
That  emigrants  carry  with  them  the  common  law  of  the 
mother  country  is  also  well  settled  law.  Between  Eng- 
land and  Scotland,  or  New  York  *and  Jamaica,  the  cir^  *8i 
camstancee  were  entirely  different.  The  cases  above 
cited,  therefore,  do  not  form  precedents  which  should  gov- 
ern us  here. 

Theother  point  is  of  less  importance.    The  infant  who 
—1$ 
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executes  a  promidsorj  Dote  is  not  bound  to  diBaffirm  the 
contract  until  he  is  called  on  for  the  money.  In  order  to 
bind  himself  he  must  do  some  act  in  affirmance,  after  he 
becomes  of  age. 

The  judgment  of  the  Court  below  will,  therefore,  be  af- 
firmed. 


Strang  v.  Wilson. 

Error  to  Dea  MoineB. 

The  payee  of  a  promissory  note  given  originally  without  a  valuable 
consideration,  is  a  competent  witness  in  a  suit  by  the  endorsee 
against  the  maker  to  prove  that  the  plaintiff  paid  full  consideration 
for  the  note,  and  that  it  was  endorsed  before  maturity  ( i). 

The  endorser,  when  not  interested,  is  competent  to  prove  facts  arising 
after  the  execution  of  the  note,  but  not  to  prove  as  to  original  liability 
of  the  maker. 

The  action  was  assumpsit  upon  a  promissory  note  given 
by  Strang  to  Smith,  and  by  him  endorsed  by  Wilson.  The 
bill  of  exceptions  sets  forth  that  ^'  the  defendant  having 
notified  the  plaintiff  that  on  the  trial  he  would  be  required 
to  prove  that  the  note  on  which  the  suit  was  instituted  had 
been  obtained  for  a  valuable  consideration,  and  the  defend- 
ant having  introduced  testimony  to  show  that  said  note 


(i)  The  common-law  rules  of  evidence  which  excluded  parties  and 
persons  having  a  direct  pecuniary  interest  in  the  matter  In  iftsue,  are  so 
modified  as  to  admit  all  such,  except  where  the  adverse  party  is  an  exe- 
cutor, where  the  fiicts  to  be  proved  transpired  before  the  death  of  the  de- 
ceased person,  and  in  proceedings  in  relation  to  the  settlement  of  es- 
tates of  deceased  persons,  infants,  or  persons  of  unsound  mind.  The 
interest  of  a  witness  no  longer  goes  to  his  exclusion,  but  to  his  credi- 
biUty.    See  Rev.  §§,  a078,  8979,  8980,  8981,  8988. 
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was  given  for  nnimproved  lands  belonging  to  the  [Jnited 
States,  the  plaintiff  offered  to  prove  by  Jeremiah  Smith, 
the  payee  and  endorser  of  the  note,  that  the  same  was 
endorsed  by  the  plaintiff  before  maturity  and  for  a  good 
and  valuable  consideration ;  to  which  testimony  the  de- 
fendant objected,  and  the  objections  overruled  by  the 
Court.     Whereupon,  defendant  excepted,  &c." 

The  introduction  of  this  witness  was  the  only  point  re- 
lied upon  for  error. 

Gbimes,  for  plaintiff  in  error. 

Browning,  for  defendant. 

*85  *Bt  thb  Court,  Mason,  Chibf  Justice.  —  The  suit 
in  the  Court  below  was  brought  on  a  promissory  note 
given  by  Strang  to  one  J.  Smith,  or  order,  for  unimproved 
lands  belonging  to  the  United  States,  and  endorsed  to  the 
plaintiff  below.  The  latter  having  been  notified  that  on  the 
trial  he  would  be  required  to  show  that  he  had  paid  a  val- 
uable consideration  for  said  note,  and  it  having  been 
proved  on  the  trial  that  there  was  a  total  want  of  legal  consid- 
eration, as  between  the  original  parties  to  the  note,  the  de- 
fendant in  error  was  required  to  show  that  he  obtained  the 
note  for  a  good  and  valuable  consideration,  before  the  same 
became  due.  To  prove  these  facts.  Smith,  the  payee  of  the 
note,  was  offered  as  a  witness.  He  was  objected  to  as  in- 
competent, but  the  objection  was  overruled,  to  which  de- 
cision exception  was  taken  at  the  time,  and  the  case  brought 
.  up  here  by  a  writ  of  error  for  reversal. 

The  only  inquiry  is  as  to  Smith's  competency.  It  has 
been  universally  decided,  that  the  endorser  of  a  promis- 
sory note  is  a  competent  witness  tor  some  purposes,  but  in 
competent  for  others.  As  to  what  particular  facts  he  is  or  is 
not  a  competent  witness,  we  find  some  discrepancy  in  the 
decisions  of  different  Courts.  In  1  Massachusetts  Reports, 
78,  it  was  decided  that  he  was  incompetent  to  proTe  the 
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handwriting  of  the  maker  withont  a  release;  and  in  Bioe 
V.  Steams,  3  Mass.  225,  he  was  declared  competent  for  this 
purpose  if  the  endorsement  had  been  been  made  ^^  without 
recourse."  The  New  York  Courts  have  decided  that  he  is 
not  competent  to  prove  the  original  contract  usurious.  In 
15  Johnson's  Reports,  240,  and  again,  16  Johnson,  201,  it 
was  decided  that  he  was  incompetent  to  prove  the  signa- 
ture even  where  the  endorsement  was  ^^  vnthotU  reoaurse^^ 
upon  the  ground  that  his  endorsement  in  this  manner 
would  not  protect  him  if  the  original  signature  had  been 
forged.  It  has  also  been  decided  in  the  same  Court  that 
he  was  not  competent  to  prove  a  promise  by  the  maker 
within  six  years,  for  the  purpose  of  avoiding  the  statute  of 
limitations.     Baskins  v.  Wilson,  6  Cowen,  471. 

There  is  some  discrepancy  in  the  cases  above  referred  to, 
but  none  of  them  are  at  variance  with  the  rule  that  the  en- 
dorser is  not  a  competent  witness  to  prove  or  to  disprove  the 
legal  obligation  of  the  maker  to  pay  the  note,  independent 
of  the  rights  of  an  innocent  purchaser.  This  rule  has? 
however,  in  New  York,  become  very  much  relaxed  in  favor 
of  enlarging  the  competency  of  the  endorser  as  a  witness. 
In  Stafford  v*  Rice,  5  Cowen,  23,  it  was  decided  that  the 
endorser  was  competent  to  prove  the  note  void  in  its  incep- 
tion for  usury.  A  decision  similar  in  principle  was  also 
made  in  the  case  of  the  Utica  Bank  v,  Hilliard,  5  Cowen, 

153,  and  in  Jackson  v.  Peckard,  6  Wendell,  415. 
*86  *It  will  be  observed  that  the  strictest  of  these  de- 
cisions only  go  to  declare  the  endorser  incompetent 
to  establish  or  disprove  the  maker's  original  liability  on  the 
note.  We  have  seen  none  that  go  to  establish  a  more 
rigid  rule  on  this  subject.  On  the  other  hand.  Courts  have 
generally  been  of  the  opinion  that,  unless  interested  in  the 
event  of  the  suit,  the  endorser  was  competent  to  prove 
facts  subsequent  to  the  due  execution  of  the  note,*  and 

^Motives  of  public  policy,  even  where  there  is  no  interest,  prevent 
%  party  to  a  negotiable  instrtiment  from  giving  tesUoKHiy  to  in^ralidale 
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which  go  to  destroy  the  title  of  the  holder ;  and  his  admis- 
sibility would  seem  to  be  still  more  evident  if  called  to 
sustain  that  title.  This  was  the  decision  in  Woodhull  v. 
Holmes,  10  Johnson,  231,  and  in  Skilding  and  others  v. 
Warren,  15  Johnson,  270.  In  the  case  of  Baker  v,  Arnold, 
1  Caine,  258  (cited  in  Starkie  on  Evidence,  179,  note  a),  it 
was  decided  that  the  endorser  was  competent  to  prove  that 
the  note  was  assigned  after  it  became  dae,  and  we  see  no 
reason  which  would  in  that  case  have  prevented  him  from 
swearing  that  the  assignment  took  place  previous  to  the 
matnrity  of  the  note,  if  sudi  had  been  the  fact. 

But  aside  from  precedent  and  authority,  what  principle 
of  reason  would  have  prevented  Smith  from  testifying  in 
this  case  ¥  Admitting  (what  is  stated  in  the  bill  of  excep- 
tions) that  the  note  was  given  for  no  consideration,  if  "Wil- 
son recovers  against  Strang,  the  latter  will  have  a  legal  right 
to  recover  the  whole  amount  of  the  note  and  interest  from 
Smith.  If  he  fails  in  a  recovery  against  Strang,  he  him- 
self has  his  recourse  against  Smith  for  the  same  amount. 
Should  it  appear,  therefore,  that  the  note  was  assigned  be- 
fore maturity,  Smith  will  be  liable  to  Strang  if  after  that 
time  he  is  liable  to  Wilson.  His  interest  is,  therefore,  as 
between  these  parties,  equally  balanced,  and  this  renders 
him  competent. 

In  reply  to  this,  however,  it  has  been  urged  for  the  plaint- 
iff in  erro^,  that  the  note  was  given  as  part  of  an  illegal 
contract,  and,  consequently,  that  if  Wilson  should  recover 
in  the  present  case,  Strang  would  be  remediless ;  whereas, 
if  Wilson  should  fail  here,  his  remedy  would  be  good 
against  Smith,  and  that  Smith,  therefore,  has  an  interest 
in  the  success  of  the  plaintiff  below.    To  this  it  will  be  a 

that  instrument,  because  every  man  wbo  is  a  party  to  an  instrument 
gives  a  credit  to  it,  and  he  is,  therefore,  stopped  from  giving  evidence 
to  inralidate  it  1  M'Nally's  evidence,  128.  This  is  the  reason  why 
the  role,  as  above  laid  down,  is  limited  to  facts  tubseqtterU  to  the  due  exe- 
Mrtm  qfthe  note,--  [Note  by  Judge  Masok.! 


118  SUPREME  COURT  OF  IOWA, 

Smith  «.  Ralston. 

Bnfficent  answer,  bo  far  as  we  are  concerned,  to  re- 
*87    fer  to  the  decision  in  the  case  of  Hill  *v.  Smith,  made 

at  the  present  term  of  this  Court,  where  it  was  de- 
cided that  snch  contracts  were  not  illegal. 
The  judgment,  below  will,  therefore,  be  aflirmed. 


Smith  v.  Ralston. 
Error  to  De%  Moines. 

On  notes  and  inland  bills  of  exchange,  it  is  not  necessary  thai  the  pre- 
sentation and  notice  of  non-payment  should  be  made  by  a  notary, 
in  order  to  charge  the  endorser  ( j). 

Where  several  promissory  notes  are  declared  on,  in  different  counts  of 
the  same  declaration,  it  is  no  ground  of  error  that  the  Jury  rendered 
a  general  yerdict,  without  specifying  on  which  of  the  counts  it  was 
rendered. 

The  statement  of  the  facts  of  this  case  is  sufficiently  set 
forth  in  the  opinion  of  the  Court. 

Browning,  for  plaintiff  in  error. 

Boi&EB,  for  defendant. 

By  thb  Court,  Mason,  Cotef  Justice. — This  was  an 
action  brought  by  the  defendant  against  the  plaintiff  in 
error,  on  three  promissory  notes,  on  which  the  said  plain- 
tiff was  sued  as  endorser.  The  principal  error  complained 
of,  however,  as  designated  in  the  bill  of  exceptions,  relates 
to  but  one  of  these  notes.  This  was  drawn  at  Milwaukee, 
where  the  drawer  resides,  and  endorsed  by  Smith  to  Ealfl- 
ton.    To  the  introduction  of  this  note,  the  counsel  for  the 

(J)  To  the  same  effect  is  Merritt  v.  Woodbury  &  Dawley,  14  lowSi 
d09 ;  citing  Btoiy  on  Prom,  notes,  %  941. 
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defendant  below  objected,  becaase  there  was  no  notarial 
protest  for  non-payment  introduced  to  the  jury.  This  ob- 
jection was  overruled  by  the  Court,  on  the  ground  that  no 
protest  or  notarial  certificate  of  presentment  and  non-pay- 
ment was  necessary  in  cases  of  promissory  notes,  but  that 
these  might  be  presented  by  any  person  other  than  a 
Notary  Public,  and  due  notice  of  the  non-payment  there- 
of would  be  sufficient  to  charge  the  endorser,  and  that 
these  facts  might  be  proved  by  ordinary  witnesses.  From 
an  examination  of  all  the  authorities  referred  to  by 
the  counsel  lor  the  plaintiff  *in  error,  which  could  *88 
conveniently  be  consulted,  we  find  nothing  to  convince 
UB  of  any  error  in  this  respect  in  the  Court  below.  On  the 
contrary,  one  of  those  authorities,  3  Pickering,  415,  is  a  di- 
rect sanction  to  the  decision  below.  It  was  decided  in  that 
case  that  the  agency  of  a  notary  public  in  the  present- 
ment of  promissory  notes,  and  giving  notice  of  non-pay*- 
ment,  was  unnecessary. 

On  notes  and  inland  bills  of  exchange,  it  is  only  neces- 
sary (in  order  to  charge  the  endorser)  that  they  should  be 
presented  for  payment,  and  notice  for  non-payment  duly 
given.  Chitty  on  Bills,  465.  This  is  the  evident  dictate 
of  reason  and  expediency,  for,  otherwise,  as  the  law  has 
heretofore  been,  the  endorsee  of  a  note,  however  small  in 
amount,  must  relinquish  all  claim  upon  the  endorser,  or 
else  call  in  the  assistance  of  a  notary  public,  however  dis- 
tant, to  perform  an  act  which  could  be  equally  well  })er- 
formed  by  himself,  in  the  presence  of  his  next  neighbor. 

The  only  other  error  assigned  is,  that  the  jury  rendered 
a  general  verdict  upon  the  declaration,  without  stating 
upon  which  of  the  several  counts  said  verdict  was  rendered. 
As  no  authorities  have  been  cited  on  this  point,  we  shall 
only  say  that  the  want  of  such  specification  does  not  ren- 
der the  proceedings  erroneous. 

Judgment  affirmed. 
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Hon.  CHARLES  MASON,  Chief  Jttstios. 

"     JOSBPH  WILLIAMS,    1  amociatb  JxTOBa. 
«     THOMAS  8.  WILSON,  /"■'~***"  uuji»«i. 


JoNH  F.  Helmioh  V.  Adam  Johnson. 

JSrror  to  De9  Moines. 

The  District  Courts  have  a  common  law  jurigdiction  oyer  inferior  tri- 
bonals,  which  may  be  enforced  by  writ  of  certiorari  (a). 

▲  jnstiGe  of  the  peace  has  no  right  to  set  aside  the  Terdict  of  a  Jory 
and  grant  a  new  trial  (&). 

Where  there  has  been  a  trials  an  application  to  set  aside  the]  Judgment 
is  mmecessary  in  order  to  entitle  the  party  to  an  appeal 

This  was  originallj  an  action  for  the  trial  of  the  right  of 
property  before  a  justice  of  the  peaee.  After  a  fnll  trial 
and  verdict  for  Hehnich,  the  justice  of  the  peace  granted  a 

(a)  The  saperrisory  Jurisdiction  of  the  District  and  Circuit  Courts 
over  inferior  tribunals  is  regulated  by  statute.  Bey.  chap.  140. 

{h)  To  the  same  effect  is  Dupont  «.  Downing,  6  Iowa,  172.    Nor  can 
a  Justice  entertain  a  motion  in  arrest  of  Judgment.     See  Bey.  § 
8898 ;  Bhodea  •.  De  Bow,  5  Iowa,  260. 
—16 
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new  trial,  whereupon,  without  goinginto  the  second  trial,  the 
counsel  of  Helmich  sued  out  a  writ  of  certiorari  and  re- 
moved the  whole  proceedings  before  the  District  Court  of 
the  county.  This  was  done  in  pursuance  of  an  order  of 
the  District  Judge  upon  a  regular  application  being  made 
to  him  for  that  purpose. 

*A  motion  was  made  in  the  District  Court  to  dismiss  *90 
the  proceedings  for  wautof  jurisdiction,  such  a  case 
not  having  been  presented  as  to  authorize  the  granting  of  a 
writ  of  certiorari  in  pursuance  of  the  statute.  The  counsel 
for  Helmich  contended  that  this  was  a  common  law  writ, 
to  be  issued  for  purposes  of  this  nature  without  any  author- 
ity from  statute  law,  but  the  Court  being  of  a  contrary 
opinion  sustained  the  motion  to  dismiss.  A  writ  of  error 
was  thereupon  brought  in  order  to  test  that  question. 

k 

Leabned,  for  plaintiff  in  error. 
BoBBB,  for  defendant  in^  error. 

By  the  Coubt,  Wilson,  Chief  Justiob.  —  We  think 
that  the  writ  of  certiorari  is  a  common  law  writ,  and  that 
the  District  Courts  of  this  territory  possess  a  common  law 
jurisdiction,  and  a  supervisory  control  over  all  the  inferior 
jurisdictions  within  the  territory.  Ihat  in  the  absence  of 
any  statute  giving  such  authority,  the  District  Courts,  upon 
proper  applications,  can  direct  writs  of  certiorari  to  be 
awarded,  to  bring  before  such  Courts  causes  pending  be- 
fore the  justices  of  the  peace,  and  that  the  District  Court 
erred  in  dismissing  the  writ,  and  not  examining  the  record 
of  the  magistrate's  proceedings. 

It  is  not  absolutely  necessary  that  the  Supreme  Conrt 
should  examine  the  record  of  the  magistrate's  proceedings 
and  give  an  opinion  upon  any  of  the  matters  set  forth  in 
the  petition  as  errors  of  the  magistrate,  or  say  what  judg- 
ment the  Disrict  Court  should  give,  whether  it  should  pro- 
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ceed  to  render  such  jadgment  as  the  magistrate  should 
have  rendered,  or  only  affirm  the  proceedings  if  found  to 
be  regular,  and  quash  them  if  found  to  be  irregular.  It 
will  be  the  province  of  the  District  Court,  to  determine 
these  matters.  There  are,  however,  in  the  case  two  points, 
the  immediate  decision  of  which,  would  it  is  alleged,  settle 
two  important  questions  of  practice.     The  questions  are : 

First:  Whether  under  the  statute,  a  justice  of  the  peace 
has  a  right  to  set  aside  the  verdict  of  a  jury,  and  grant 
a  new  trial  i 

SBOoia>LT :  Whether  previous  to  taking  an  appeal  from 
the  judgment  of  justices,  it  is  necessary  that  there  should 
be,  in  all  cases,  an  application  to  set  the  judgment  aside, 
and  a  refusal  to  grant  the  application  i 

The  statute  allowing  appeals  is  not  very  plain,  and  the 
doubts,  if  any  exist,  have  arisen  from  a  want  of  care 
in  wording  the  statute.  We  are  *of  the  opinion  that  *91 
a  justice  of  the  peace  has  no  authority  to  set  aside 
the  verdict  of  a  jury,  and  that  those  parts  of  sections  2d 
and  3d,  article  9th  of  the  act  prescribing  the  duties,  pow- 
ers^ and  regulating  the  proceedings  of  justices  of  the 
peace,  approved  Jan.  21, 1839,  which  refer  to  applications 
to  set  aside  judgments,  apply  merely  to  judgments  by  de- 
fault, and  not  to  judgments  rendered  upon  the  verdict  of  a 
jary.  If  the  statute  should  be  construed,  as  authorizing 
magistrates  to  award  new  trials  after  the  finding  of  a 
jury,  it  would  lead  to  endless  confusion  and  litigation ; 
for  if  a  magistrate  can,  under  this  statute,  allow  one  new 
trial  he  can  allow  an  infinite  number,  and  by  so  doing, 
might  deprive  the  party  desiring  to  appeal  for  years  from 
that  privilege. 

The  third  section  explains  the  second.  It  expressly 
authorizes  an  appeal  upon  condition  that  the  party  ag- 
grieved, shall  within  a  limited  time  enter  into  recognizance, 
&C.  This  section  does  not  require  an  application  to  be 
made  to  set  the  judgment  aside,  except  in  cases  where 
it  has  been  rendered  by  default. 
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The  judgment  of  the  District  Court,  in  dismissing  the 
writ  of  certiorari,^  is  reversed,  and  the  cause  is  remanded 
to  that  tribunal  that  such  proceedings  may  be  had  as  joB- 
tice  may  require. 


Alexander  Lbvi  v.  Thomas  McCbanet. 
Error  to  DvXyuque, 

Where  the  suit  is  brought  by  the  endorsee  and  legal  holder  of  a 
promlsory  note  against  the  maker,  and  a  verdict  is  rendered  for  the 
defendant  on  the  merits,  this  wUl  be  a  bar  to  a  subsequent  suit  by 
the  payee  (c). 

Strict  nicety  of  pleading  is  not  required  in  justices  courts.  No  regular 
plea  is  necessary  ((Q. 

In  such  cases  where  it  appears  that  issue  was  made  up  in  the  District 
Court,  without  setting  forth  what  the  precise  issue  was,  it  will  be 
presumed  here  that  the  issue  was  such  as  to  try  the  real  merits 
of  the  case. 

The  suit  was  originally  brought  before  a  justice  of  the 
peace,  on  a  promissory  note  given  by  McOraney  to  Levi, 
and  by  him  endorsed  to  Martin.  There  was  no  evidence 
that  any  plea  at  all  was  filed  before  the  justice,  but  the 
parties  appeared  and  went  to  trial,  and  judgment  was  ren- 
dered for  the  plaintiff.  The  cause  was  then  brought 
*92  into  the  *District  Court  by  appeal,  and  issue  waB 
there  made  up,  but  it  does  not  appear  what  that  i^- 
sne  was. 

(e)  See  the  following  cases:  Harlin  o.  Berry,  4  Gr.  212;  Delaay  •• 
Reade,  4  Iowa,  292 ;  Davis  o.  Mllbum,  i&.  246 ;  Mc  Kamee  «.  Morelaad 
j<  02.  26  Iowa,  96. 

(d)  NeU  «.  Neil,  vo^,  491 ;  4  Gr.  310;  2  Gr.  191,  860;  8  Gr.  Ill ;  HiiU 
«i  Monahan,  1  Iowa,  554 ;  Stone  «.  Murphy,  2  Iowa,  85 ;  Sears  v.  Tablifl» 
4  Gr.  409 ;  Greff  «.  Blake,  15  Iowa,  222 ;  Smith  «.  Humphrey,  15  f^- 
^8;  Emerick  o.  Clemens,  26  ib,  882. 
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On  the  trial  in  the  District  Oonrt,  the  defendant  olSTered 
in  evidence  the  record  of  a  previons  trial  on  the  same 
note,  at  liie  suit  of  Martin  against  the  said  defendant,  in 
which  a  verdict  had  been  rendered  ^^  for  the  defendant " — 
^  that  a  judgment  was  rendered  np  on  the  finding  of  the 
jary  by  the  said  justice  in  favor  of  the  defendant ;  and  to 
prove  bj  said  transcript,  as  also  by  the  testimony,  of  the 
said  justice,  the  identity  of  the  note,  which  testimony  was 
objected  to,  because  the  said  transcript  did  not  show  a 
jadgment  between  the  same  parties,  but  between  the  said 
defendant  and  a  different  plaintiff,  which  objection  was 
overruled,  and  the  defendant  thereupon  proceeded  to  show 
by  the  transcript  of  the  magistrate  that  there  was  a  former 
judgment  in  a  suit  upon  said  note  in  a  case  in  which  T.  O. 
Martin  was  plaintiff,  and  said  McCraney  defendant,  and 
also  to  prove  by  P.  8.  Dade,  the  magistrate  before  whom 
both  causes  were  tried,  that  the  note  was  the  same." 

It  appears,  also,  from  the  bill  of  exceptions  that  instruc- 
tions were  given  to  the  jury  simUar  in  effect  to  the  views 
expressed  during  the  trial  as  above  set  forth,  to  all  which 
exceptions  were  taken,  and  a  writ  of  error  taken  to  reverse 
the  judgment. 

BxsBT,  for  plaintiff  in  error. 

OsAWFosD,  for  defendant  in  error. 

By  the  Ooxtrt,  Mason,  Chibf  JusnoB. —  This  action 
was  brought  on  a  promissory  note  given  by  defendant  to 
plaintiff  On  the  trial  below,  the  defendant  offered  to 
prove  that  a  former  suit  had  been  instituted  on  the  same 
note,  by  one  T.  O.  Martin,  in  which  there  had  been  a  verdict 
for  the  defendant.  This  eridence  was  admitted  by  the 
Ooort,  which  is  the  basis  of  all  the  errors  assigned  in  this 
case. 

On  the  trial  in  this  Oourt,  a  written  agreement  was  filed 
by  counsel,  by  which  it  was  mutually  admitted  that  Martin 


126  SUPREME  COURT  OF  IOWA. 


Alexander  Levi  v.  Thomas  McCranej. 


at  the  time  he  instituted  the  first  suit  above  mentioned,  was 
the  assignee  and  legal  owner  of  the  note.  In  that  case 
the  finding  of  the  jnrj  on  the  merits,  would  have  been  a 
bar  to  a  second  suit  on  the  same  note.  If  such  were  not 
the  case,  there  is  hardly  any  limit  to  the  extent  to  which  a 
defendant  might  be  unjustly  harrassed.  A  verdict  for  the 
defendant  on  the  merits  is  of  the  same  effect  in  this  re- 
spect, as  a  judgment  for  the  plaintiff  after  it  has  been  paid 
off  and  satisfied. 

It  is  contended,  however,  by  the  plaintiff  in  error, 

*93  that  this  trial  at  *the  suit  of  Martin  was  not  a  trial 
on  the  merits,  but  that  a  mere  judgment  of  non-suit 
was  rendered.  We  understand  the  transcript  differently. 
It  states  that  the  whole  matter  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  defendant.  This  will  be  pre- 
sumed to  have  been  upon  the  merits,  where  nothing  ap- 
pears to  the  contrary. 

Again,  it  is  said  that  there  is  no  evidence  that  the  plea 
of  a  former  recovery  was  put  in  before  the  justice,  in  the 
second  suit.  We  do  not  think  this  was  necessary.  To 
require  strict  nicety  of  pleading  in  those  Courts,  would  be 
incompatible  with  the  objects  for  which  they  were  organ- 
ized. The  statute  does  not  require  a  ^written  declaration. 
Even  a  verbal  statement  is  not  requisite,  unless  called  for 
by  the  justice.     Why  then  should  a  plea  be  necessary  I 

Without  observing  all  the  formalities  required  in  Courts 
of  record,  the  parties  appear  before  the  justice  of  the  peace, 
the  plaintiff  proves  his  cause  of  action,  and  the  defendant 
sets  up  and  proves  any  legal  defence  which  he  may  have 
thereto. 

But  the  transcript  of  the  proceedings  in  the  District 
Court,  shows  that  issue  was  there  made  up.  What  that 
issue  was,  does  not  appear.  Under  such  circumstances, 
and  inasmuch  also  as  no  objection  seems  to  have  been  there 
taken  to  the  introduction  of  the  proof  of  a  former  recovery, 
on  account  of  the  same  not  having  been  pleaded,  it  will  be 
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£Edr  to  presume  that  such  an  issue  was  made  up  as  would 
try  the  true  merits  of  the  case. 

We  also  think  the  instructions  to  the  jury  were  correct, 
for  reasons  already  given  above. 

The  judgment  below  will,  therefore,  be  affirmed. 


Jasper  Koons  v.  John  Dteb. 

Error  to  Louisa. 

The  District  Courts  of  this  territory  have  jurisdiction  of  cases  whers 
the  amount  in  controversy  is  less  than  fifty  dollars. 

Action,  assurn^psit  The  plaintiff  claimed  by  his  declara- 
tion $146,  but  failing  to  prove  one  of  the  items,  amount- 
ing to  $100,  defendant  moved  for  a  non-suit,  on  the  ground 
that  the  amount  to  be  recovered  being  less  than  $50,  the 
District  Court  had  no  jurisdiction  of  the  matter. 
*Thi8  motion  being  sustained  by  The  Court,  the  *94 
plaintiff  excepted  and  brought  the  cause  up  by  writ 
of  error. 

Thoicas,  for  plaintiff  in  error. 

Whioheb,  for  defendant  in  error. 

By  the  Coubt,  Mason,  Chibf  Justice.  —  We  think 
the  District  Court  erred  in  granting  the  nonsuit  Although 
justices  of  the  peace  have  jurisdiction  of  suits  for  less  than 
fifty  dollars,  we  know  of  no  law  which  deprives  the  Dis- 
trict Courts  of  the  jurisdiction  of  that  class  of  cases. 
However  desirable  some  restriction  of  this  kind  may  be, 
the  Courts  cannot  fix  one.  The  District  Court  is  a  Court 
of  general  jurisdiction.    To  remove  any  class  of  cases  out 
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of  BQch  jurisdiction  requires  legislative  action.  Something 
more  too,  than  merely  conferring  jorisdiction  upon  another 
Oonrt.  As  the .  law  now  stands  the  District  C!onrt  has 
concurrent  jurisdiction  with  justices  of  the  peace,  for  all 
sums  of  fifty  dollars  and  under  and  exclnsiye  jurisdiction  for 
all  sums  over  that  amount.  The  nonsuit  granted  in  this  case 
will  therefore  be  set  aside,  and  a  writ  o{ procedendo  awarded 
to  the  District  Court. 


Mare  Hudson  v.  R.  &  0.  Matthews. 

M^or  to  Jeferson. 

Where  adedaration  contains  a  count  on  a  promissory  note,  and  also 
other  counts,  and  it  appears  that  the  cause  of  action  had  not  aocmed 
on  the  note  at  the  time  suit  was  brought,  the  Court  will  not  prt- 
sume  the  yerdict  to  hare  been  rendered  on  the  count  upon  tbs 
note  {e).  ^ 

The  lex  mercostoric^  allowing  three  days  grace  on  notes,  bills,  Ac.,  is  in 
force  here  until  a  contrary  custom  be  established. 

An  action  of  debt  was  brought  by  R  &  O.  Matthews 
against  Hudson,  in  the  District  Court  of  Jefferson  county. 
The  declaration  contained  several  counts,  and  among  them 
one  upon  a  promissory  note  torsixdoUa/tscmdMventy'Mnea 
cents.  The  note  was  dated  the  fifth  day  of  February,  1840, 
payable  one  day  after  date.     Suit  was  brought  on  the  eighth 

day  of  the  same  month.  A  verdict  was  obtained  for 
^6    six  dollars    *(md  seventy-seven  cents.     There  was 

nothing  in  the  record,  except  the  amounts  being  equal, 

(«)  By  the  statute,  *'  grace  is  allowed  on  bills  and  notes  executed  or 
payable  within  this  state,  according  to  the  principles  of  the  law  mer- 
chant"   Rev.  §18X8;  Sdgar  9.  areerjt  02.8  Iowa,  8M. 
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to  show  that  the  verdict  was  on  the  note.  There  was  noth- 
ing in  the  record  to  show  a  tender,  except  a  plea  of  tender. 

The  following  errors  were  assigned : 

1.  By  the  law  of  the  land  and  the  cnstoms  of  the  country 
in  regard  to  bills  of  exchange  and  promissory  notes,  the 
plaintiff's  right  of  action  did  not  accme  upon  the  said  prom- 
issory note,  for  which  the  verdict  and  judgment  in  this 
case  was  rendered,  until  the  three  days  of  grace  had  expired, 
after  the  said  note  was  payable,  which,  in  this,  case  would 
not  have  been  until  the  tenth  day  of  February,  1840; 
whereas,  suit  was  instituted  on  the  same  on  the  8th  day  of 
the  same  month. 

S.  The  District  Court  had  no  original  jurisdiction  to  ren- 
der judgment  upon  a  note  for  the  sum  of  six  dollars  and 
Beventy-seven  cents,  and  this  cause  being  an  original  cause 
in  that  Court,  and  the  jury  finding  for  the  defendant  for 
all  the  other  demands  declared  on. 

3.  The  amount  of  the  said  note  having  been  tendered 
and  brought  into  Court,  the  verdict  of  the  jury  should  have 
been  for  the  defendant,  generally,  and  the  said  judgment 
ought  to  have  been  arrested  and  set  aside. 

4.  The  judgment  of  the  said  Court  awarded  full  costs 
against  the  plaintiff  in  error. 

Leabned  &  Shutfleton,  for  plaintiff  in  error. 

RiOH,  for  defendant  in  error. 

Bt  the  Coitbt,  WiLsoir,  Justios. —  The  first  and  third 
errors  set  forth  in  the  plaintiff's  assignment  are  not  pre- 
•ented  by  the  record  of  the  proceedings  in  the  Court  below. 
The  declaration  contains  some  of  the  common  counts  in 
assumpsit,  and  also  a  special  count  upon  a  promissory 
note,  but  it  does  not  appear  that  the  finding  of  the  jury 
was  upon  that  count  The  verdict  was  general,  and  as 
follows ;  viz :  "  We,  the  jury,  find  in  favor  of  the  plaintiff, 
tad  assess  the  damages  at  $6.77.    There  is  nothing  upon 
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the  record  which  showfi  that  the  note  was  given  in  evi- 
dence to  the  jury,  or  that  the  common  counts  in  the  dec- 
laration were  unsupported  by  testimony.  Can  the  Conrt 
presume  this  ?  We  think  that  such  a  presumption  wonld 
be  a  violent  one ;  that  if  the  Court  ought  to  presume  any- 
thing, it  would  be  in  favor  of  the  legality  of  the  proceed- 
ings. When  a  party  seeks  to  reverse  a  judgment  he  should 
show  affirmatively  that  there  was  error. 

It  does  not  appear  from  the  record  that  the  amount 
*96    of  the  note  *wa8  tendered  and  brought  into  Court, 
and  it  is  unnecessary  to  say  what  the  Court  should 
have  decided  upon  that  state  of  facts. 

The  second  point  has  been  settled  by  the  Court  at  this 
term,  in  the  case  of  Koons  v.  Dyer.  The  District  Court 
has,  under  our  present  laws,  concurrent  jurisdiction  with 
justices  of  the  peace,  where  the  amount  of  controversy  is 
less  than  fifty  doUors. 

The  fourth  point  is  settled  by  the  decision  of  the  second, 
for  if  the  District  Courts  have  concurrent  jurisdiction  with 
justices  of  the  peace,  in  cases  where  the  demand  is  lees 
than^  fifty  dollars,  it  follows,  as  a  matter  of  course,  that 
where  the  party  recovers  any  amount,  however  small,  he 
is  entitled  to  cost.  As  the  record  does  not  present  any 
erroneous  proceedings  in  the  Court  below,  the  judgment 
of  that  Court  must  be  affirmed. 

As  the  decisions  of  the  questions  presented  by  the 
plaintiff's  first  assignment  of  errors  might  tend  to  prevent, 
in  some  measure,  future  litigation  upon  the  subject,  we 
have  determined  to  examine  them.  These  questions  pre- 
sent themselves  as  follows ;  to-wit :  1.  Whether  the  lex 
mercatoria  of  England  is  in  force  in  this  territory.  3. 
Whether  the  note  declared  upon  is  governed  by  that  law. 
8.  Whether  a  suit  can  be  instituted  on  said  note,  previous 
to  the  expiration  of  the  days  of  grace  recognized  by  the 
law  merchant. 

These  three  questions  may  be  considered  together.  That 
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days  of  grace  have  been  allowed  in  the  United  States,  as 
in  England,  cannot  bat  be  admitted.  *  In  Chitty  on  Bills, 
407  (note  of  the  American  editor),  we  find  the  following : 
^The  dajB  of  grace  as  allowed  in  England,  are  generally 
allowed  in  the  United  States.  At  least  no  traces  can  be 
found  of  a  contrary  decision  except  in  the  state  of  Massa- 
chusetts, where  it  is  held  that  no  days  of  grace  are  allowed 
unless  stipulated  in  the  contract  itself."  In  the  case  of 
Renner  v.  Bank  of  Columbia,  5  Condensed  Rep.  693,  the 
Court  say  :  "  We  admit  in  the  most  unqualified  manner, 
that  the  nsage  of  making  the  demand  on  the  third  day  of 
grace,  has  become  so  general,  that  Courts  of  justice  will 
notice  it  ex  officio  and  in  the  absence  of  any  proof  to  the 
contrary,  will  presume  that  such  was  the  understanding  of 
all  parties  to  a  note  when  they  put  their  names  to  it.'^ 

The  Supreme  Court  of  Indiana,  1  Blackford  82,  says 
that  the  doctrine  is  applicable  to  that  state,  although  they 
have  no  statute  recognizing  the  law  merchant. 

In  the  case  of  Hogan  v.  Cuyler,  8  Cowen,  203,  it  was  de-   . 
cided  that  the  three  days  of  grace  are  allowed,  as  between 
the  maker  and  holder  of  a  promissory  note. 
*The  doubt  with  us  was  not  so  much  as  to  the  gen-    *97 
eral  adoption  in  the  United  States  of  the  lex  merca- 
Unia^  as  to  the  necessity  of  such  adoption  being  proven  in 
the  Courts  of  the  territory.  The  latter  doctrine  is  applicable 
to  customs  which  prevail  in  foreign  countries  and  which 
have  not  been  recognized  here.     See  Coi^sequa  v.  Willing 
€t  al.^  1  Peters  C.  C.  R.,  225.    But  as  the  law  merchant 
has  been  so  generally  recognized  by  the  Courts   of  the 
country,  ex  offi/sio^  we  feel  bound  to  recognize  it  until  it  be 
shown  by  testimony  that  it  does  not  prevail. 

The  judgment  of  the  Court  below  will  be  affirmed  with 
costs. 
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Error  to  Des  Moines. 

Where  by  publication  a  defendant  in  attachment  is  required  to  appear 
and  plead  by  the  next  term,  this  refers  to  the  next  general  term,  provid- 
ed a  special  term  has  not  been  duly  ordered  at  the  time  of  the  pub- 
lication. 
Attachment  being  a  violent  remedy,  the  law  is  to  be  strictly  construed 
Where  there  is  no  personal  service,  but  judgment  is  rendered  on  the  at- 
tachment and  publication,  it  should  be  entered  up  in  rem.  and  not  ia 
pere<mam  (J). 

This  Buit  was  commenced  against  the  plaintiffs  in  error 
by  summons  and  attachment,  returnable  to  the  February 
term,  1840.  The  attachment  was  served  on  the  property 
of  the  defendants  below,  but  the  summons  was  returned 
"  not  found."  There  being  no  appearance  at  the  February 
term,  publication  was  made,  pursuant  to  law,  requiring  de- 
fendants to  appear  and  plead  at  the  next  term^  or  judg- 
ment would  be  entered  up  against  them. 

Before  the  next  regular  term,  a  special  term  was  ap- 
pointed, and  held  in  May,  of  the  same  year.  At  that  spec- 
ial term,  judgment  was  entered  up  against  the  defendants 
in  personam  by  default,  which  the  plaintiffs  in  error  insist 
was  erroneous  in  two  particulars. 

1.  Because  it  was  entered  up  at  the  special  term. 

2.  Because  it  was  entered  up  in  personam^  it  being  % 
proceeding  in  rem. 

Wu.  H.  Staer,  for  plaintiff  in  error. 

*98    *BBowNiNa,  for  defendant  in  error. 

By  the  Court,  Wilson,  Jtjstiob. —  This  action  was  com- 
menced on  the  31st  December,  1839,  to  February  term, 

(/)  No  personal  Judgment  can  be  rendered  against  a  defendant  serred 
by  publication  only,  who  has  not  made  an  appearance.    Rey.  §  8161 
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1840.  Snmmons  was  issued  and  retDrned  to  February 
term,  not  eerved.  Notice  was  published  Slst  March,  1840, 
to  defendants  to  appear  at  next  term. 

The  proceeding  in  attachment,  as  authorized  by  the  stat- 
utes of  the  several  states,  is  always  viewed  as  violent  pro- 
ceeding. A  proceeding  wherein  the  plaintiff  at  the  incep- 
tion of  his  suit  seizes  upon  the  propei*ty  of  the  defendant 
without  waiting  to  establish  his  claim  before  the  judicial 
tribunals  of  the  land,  and  the  statute  authorizing  it  has  in- 
variably received  a  strict  construction.  The  statute  of 
Iowa,  page  55,  sec.  20,  provides  that  "  if  the  process  by 
which  the  suit  is  commenced  should  not  be  served  upon 
the  defendant,  and  a  voluntary  appearance  be  not  entered 
by  him  before  the  end  of  the  term  at  which  the  writ  of  at- 
tachment aforesaid  was  made  returnable,  immediately  af- 
ter such  term,  the  clerk  who  issued  said  writ  shall  make 
out  an  advertisement  in  which  he  shall  state  the  names  of 
the  parties,  the  time  when,  from  what  Court,  and  for  what 
sum  said  writ  of  attachment  issued,  and  that  unless  the  de- 
fendant appear  and  plead  before  the  next  term  of  the 
Court,  judgment  will  be  entered  and  the  property  so  at- 
tached will  be  sold  to  satisfy  the  same."  It  appears  that 
immediately  after  the  expiration  of  the  February  term,  a 
notice  was  made  out  by  the  clerk  to  the  defendants  to  ap- 
pear at  next  term^  &c.,  without  mentioning  the  time  at 
which  the  term  would  commence. 

Ko  special  term  could,  at  the  time  of  the  publication  of 
the  notice,  be  legally  anticipated,  because  the  steps  to  auth- 
orize any  special  term  had  not  been  taken.  The  statute, 
page  129,  sec.  8,  provides  that  "  whenever  the  Judge  of 
any  of  the  districts  shall  consider  it  necessary  that  a  spe- 
cial term  of  the  Court  shall  be  held  in  any  of  the  counties 
of  his  district  for  the  trial  of  either  criminal  or  civil  causes 
he  shall  notify  the  sherijBT  of  the  said  county  of  the  same, 
and  it  shall  be  the  duty  of  the  sheriff  to  put  up  at  each  of 
the  precincts  in  said  county  a  notice  of  the  time  when  said 
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Court  shall  commence,  at  least  three  weeks  previous  to 
said  special  term."  If  the  notice  had  even  been  put  up  at 
the  diflferent  precincts  in  the  county,  at  the  time  of  publica- 
tion of  notice,  and  three  weeks  had  elapsed  from  the  time 
of  such  posting  up,  one  of  the  essentials  to  the  creation  of 
the  special  term  did  not  exist,  and  the  time  of  holding  such 
term  was  not  established.  Therefore,  the  notice  could  not 
contemplate  or  point  to  any  term  except  a  term  known 
*99  to  the  law  at  the  time  of  .*such  publication.  We 
think  that  it  was  error  to  take  judgment  at  the  spe- 
cial term.  This  is  the  construction  which  the  spirit  of  the 
law  would  seem  to  indicate  —  any  other  might  operate  with 
great  oppression  and  hardship  to  defendants. 

As  to  the  second  point  presented  by  the  bill  of  excep- 
tions, we  are  of  the  opinion  that,  as  there  was  no  personal 
service,  the  judgment  should  have  been  in  rem,  and  not 
in  personam.  The  24:th  section  of  the  attachment  law 
(p.  56),  provides  that  the  final  judgment  in  this  action  shall 
be  conclusive  so  far  as  regards  the  property  attached. 

The  25th  section  authorizes  a  sale  of  the  property  at- 
tached to  satisfy  the  plaintiff's  demand,  and  the  26tb  sec- 
tion authorizes  the  institution  of  a  new  suit,  if  the  pro- 
ceeds arising  from  the  sale  of  the  property  attached  be  in- 
sufficient. These  sections,  together  with  the  adjudications 
of  Courts  upon  similar  questions,  warrant  the  conclusion 
that  there  was  error  in  entering  up  the  judgment  in  pet* 
sonam. 

The  judgment  below  is  reversed. 
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Davis  v.  Morford  and  others. 
Error  to  Mvscatine. 

It  does  not  appear  to  be  imperative  on  the  Court  to  refer  the  assess- 
ment of  damages  to  the  clerk  {g). 

At  all  events,  as  it  is  a  matter  of  mere  calculation,  unless  some  error  of 
computation  is  shown,  the  judgment  will  not,  on  that  account,  be  re- 
versed. • 

Where  the  action  is  debt,  and  the  form  of  the  judgment  is  as  though 
it  had  been  assumpsit,  it  is  no  &tal  error. 

This  was  an  action  of  debt,  brought  by  defendants  in 
error  on  a  speciality,  judgment  by  default,  and  assessment 
of  damages  by  the  Court.  The  judgment  is  in  form  of 
assumpsit. 

Whichkb,  for  plaintiff  in  error. 

Habtinos  &  Day,  for  defendants  in  error. 

By  the  Court,  Mason,  Chief  Justice.  —  The  first  two 
errors  assigned  in  this  case,  are,  in  substance,  that 
the  action  being  in  debt^  the  ^form  of  the  judgment  "^100 
is  as  though  the  action  had  been  assurripnt.  We  do 
not  think  this  such  an  error  as  should  affect  the  judgment. 
It  is  erroneous  only  in  form,  and  could  work  no  prejudice 
to  the  defendant. 

The  third  error  alleged  is,  that  the  Court  appears  to 
have  assessed  the  damages,  when  the  law  provides  that  the 
Court  may  direct  the  clerk  to  do  so.  The  language  is  not 
imperative,  and  seems  to  leave  the  matter  optional  with 
the  Court.     It  authorizes  the  matter  to  be  referred  to  the 

ig)  The  statute  now  regulates  the  mode  of  assessing  damages  in  de- 
&ttlt  cases.  Rev.  §§  8151,  8558 ;  see  also  B.  &  M.  R  R  Co.  v.  Shaw,  6 
Iowa,  468;  McGregors.  Armill,  2  td.  80;  Stevens  «.  Campbell,  6  ib, 
68S;  Cook  A  Owsley  o.  Walters^  4  t&.  72;  Rifev.  IngFaham,  8  Gr.  12S. 
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clerk,  because  it  is  one  of  mere  calculation.  At  all  eveDts, 
if  there  were  no  error  shown  in  this  calculation,  the  plaintiff 
in  error  has  sustained  no  injury.  As  nothing  of  this  kind 
is  alleged,  the  judgment  below  will  be  affirmed. 


WiLLUM  G.  Holmes  v.  John  Wright. 
JSrror  to  Muscatine. 

It  is  no  ground  of  error,  that  the  venue  in  the  declaration  is  laid  in 
the  wrong  county  (A). 

ELastings,  for  plaintiff  in  error. 

Lowe  &  Whioheb,  for  defendant  in  error. 

By  the  Court,  Mason,  Ohief  Justice.  — The  first  assign- 
ment of  errors  in  this  case  alleges,  that  the  writ  summons 
the  defendant  tp  appear  in  the  District  Court  of  Muscatine 
county,  while  the  venue  in  the  declaration  is  laid  in  John- 
son county.  This  is  a  matter  of  form,  which  might  have 
been  set  right  by*  special  demurrer,  but  furnishes  no  ground 
for  disturbing  the  judgment. 

The  other  point,  that  the  judgment  being  upon  a  prom- 
issory note,  by  default,  no  writ  of  enquiry  was  awarded, 
and  no  verdict  rendered  upon  the  same,  is  sufScientlj  an- 
swered by  referring  to  the  statute,  and  to  the  case  of  Davis 
V.  Morford  and  others,  just  decided.  The  judgment  below 
will,  therefore,  be  affirmed. 

{h)  It  is  unnecessary,  under  our  system  of  pleading,  to  lay  the  venue 
in  the  petition  (declaration)  except  in  actions  for  the  reoorery  of  red 
or  personal  property,  for  injuria  to  real  property,  for  the  foreclosure 
of  mortgages  or  other  charges  on  land,  for  partition  of  lands,  and  in 
actions  to  recover  fines,  &c.,  and  actions  against  officers  and  on  official 
bonds.  Rev.  §§  27d5,  2706.  Generally,  in  personal  actions  «b  wntftid^ 
the  vwine  need  not  be  stated;  Crouch  «.  Crooch,  9  Iowa,  Wk 
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♦James  Davis  v  J.  W.  Brady  &  Co.        *101 
Error  to  MuaccUine. 

Where  a  plea  is  filed  before  default  is  actually  taken,  it  is  in  time,  al- 
though filed  after  the  time  when  the  plaintiff  might  have  taken  a  judg- 
ment by  defiiult  (t). 

The  rales  of  Coart  permitted  the  plaintiff  to  take  jadg- 
ment  by  default,  if  no  plea  was  iSled  by  the  morning  of 
the  second  day  of  the  term.  In  this  case  the  plea  was  not 
filed  till  the  evening  of  the  second  day,  but  no  default  had 
been  previously  taken.  The  plaintiff,  however,  regarding 
the  plea  as  a  nullity,  afterwards  took  a  judgment  by  de- 
fault, which  constitutes  the  error  now  complained  of, 

Whicheb,  for  plaintiff  in  error. 

Lowe,  for  defendant. 

By  the  Court,  Mason,  Chief  Justiob.  —  The  record  in 
this  case  exhibits  a  material  error.  Before  any  default 
was  entered  up,  a  plea  appears  to  have  been  filed,  notwith- 
standing which,  judgment  was  rendered  by  default  The 
oounsel  tor  the  defendants  in  error  contend  that,  inasmuch 
as  the  plea  was  not  filed  until  the  evenirig  of  the  second 
day  of  the  term,  and  as  the  rule  of  Court  requires,  in  ef- 
fect, that  it  should  have  been  filed  by  the  morning  of 
that  day,  the  defendant  below  was  actually  in  default,  and 
that  the  plea  was  too  late. 


(i)  To  the  same  effect  are  ,the  following  cases ;  The  Canal  Bank  «. 
Kewberry,  7  Iowa,  4;  B.  &  M.  R.  R.  Co.  «.  Marchand,  5  Iowa,  468; 
Sample  o.  Griffiths,  ib.  378 ;  Levi  v.  Monroe,  11  Iowa,  458 ;  Markey^  & 
Fitting  t.  Mettler,  1  Iowa,  528 ;  Lyon  t).  Bunn,  6  Iowa,  48 ;  Beachrist  v. 
Oriffeths,  •&.  390 ;  Taylor,  Shipman  &  Co.  «.  Runyon  &  Brown,  9  Iowa, 
^\  Smith,  Twogood  &  Co.  9.  Coopers  &  Clarke,  ib.  415 ;  Wolff  <&  Hoppe 
v-Hagensick,  10  Iowa,  590. 
—18 
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Admitting  that  the  rules  adopted  in  1839  are  still  in  full 
force  in  Muscatine  county,  and  that  we  can  judicially  take 
cognizance  of  that  fact,  still,  those  rules  only  declare  tbat^ 
where  the  defendant  does  not  plead  by  the  second  day,  the 
plaintiff  may  take  a  judgment  by  default  at  the  next  regu- 
lar call  of  the  roll  of  attorneys.  If  he  does  not  avail  himself 
of  this  privilege,  the  defendant  may  still  plead.  A  plea  is 
in  time  previous  to  the  actual  entering  up  of  a  default,  un- 
less there  is  some  express  rule  of  Court  to  the  contrary. 
The  transcript  does  not  show  such  a  rule  here. 

The  judgment  of  the  Court  below  will,  therefore,  be  set 
aside,  and  the  case  remanded  to  the  District  Court  of  Mns^ 
catine  county. 


*102      *  James  Chambers  v.  Isaac' J.  Lathrop. 

Error  to  MuacaUne, 

A  general  demurrer  to  the  whole  declaration  must  he  oremiled  when- 
ever either  of  the  counts  therein  is  good  {k). 

There  seems  to  be  no  necessity  for  the  intervention  of  a  Jury  where  the 
plaintiff  is  entitled  to  a  fixed  amount,  or  one  which  may  be  ascer- 
tained by  arithmetical  computation. 

« 

Lathrop  brought  an  action  of  covenant  against  Chambers, 
and  declared  as  follows:  "  For,  that  whereas,  heretofore; 
to  wit:  On  the  13th  day  of  February,  A.  D.  1837,  at  the 
county  aforesaid  (Muscatine  county),  by  a  certain  cove- 
nant then  and  there  made,  between  the  said  plaintiff  and 

« 

{k)  This  is  still  the  rule  under  the  present  system.  Sample  «.  Grif- 
fith, 5  Iowa,  376  ;  Darr  «.  Lilley,  11  Iowa,  4;  Edmunds  v,  Cochran,  12 
Iowa,  488 ;  Jaryis  «.  Worick,  10  Iowa,  29 ;  Coon  ©.  Jones.  »6. 131 ;  Hay- 
den  «L  Ajiderson,  17  Iowa,  168. 
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the  said  defendant,  sealed  with  their  seals,  and  to  the 
Court  here  shown,  the  date  whereof  is  the  day  and  year 
aforesaid,  by  which  the  said  defendant  did  covenant  and 
promise  to  pay  to  the  plaintiff  the  sum  of  seventy-five 
dollars.  And  the  plaintiff,  in  fact,  avers  that  the  said  de- 
fendant hath  not  paid  the  sum  of  money  aforesaid. 

^^  And  for  that,  whereas,  the  said  plaintiff  and  the  said 
defendant,  on  the  13th  day  of  February,  A.  D.  1837,  at 
the  county  aforesaid,  made  a  certain  article  of  agreement, 
or  written  obligation,  under  their  hands  and  seals,  accord- 
ing to  the  words  following ;  to  wit :  '  Article  of  agree- 
ment made  and  entered  into  this  13th  day  of  February, 
A.  D.  1837,  between  James  Chambers,  of  the  town  of  Sa- 
lem, and  territory  of  Wisconsin,  county  of  Muscatine,  of 
the  one  part,  and  Isaac  J.  Lathrop  of  the  same  place,  of 
the  second  part :  I,  the  said  James  Chambers,  doth  agree 
to  give  to  the  said  Lathrop  the  sum  of  seventy-five  dollars, 
and  to  let  him  take  the  cord-word  that  he  has  cut,  and  to 
give  him  reasonable  time  to  quit  the  claim  that  he  now 
lives  on,  and  that  the  said  Lathrop  is  to  give  np  the  claim 
to  the  said  Chambers,  in  peaceable  terms ;  and  we,  for  the 
true  performance  of  this  article,  do  bind  ourselves  in  the 
penal  sum  of  one  hundred  dollars,  as  witness  our  hands 
and  seals  this  day  above  mentioned. 

«« JAMES  CHAMBERS,  [seal]. 
"'ISAAC  J.  LATHROP,  [seal]. 

"'Attest:  JoHK  Vanater.' 

"  By  which  said  covenant  and  agreement  the  said 
defendant  *promi8ed  to  pay  the  sum  of  seventy-five  *103 
dollars  to  the  said  plaintiff,  according  to  the  covenant 
and  agreement  aforesaid.  And  yet,  the  said  plaintiff  saith, 
that  although  he,  the  said  plaintiff,  hath  performed  his 
part  of  the  said  covenant  and  agreement,  yet  the  said  de- 
fendant hath  neglected  to  perform  his  part  of  the  same, 
and  still  neglects,  and  wholly  refuses  so  to  do,  though  of- 
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ten  requested,  to  the  damage  of  the  said  plaintiff  two  han- 
dred  dollars,  wherefore  he  sues,  &c." 

To  this  declaration  there  was  a  general  demnrrer,  which 
was  oyerruled,  and  thereupon  fhere  was  a  judgment  en- 
tered for  the  plaintiff  for  seventy-five  dollars  and  costs. 
A  writ  of  error  was  then  brought  and  the  following  errors 
assigned. 

1.  The  Court  erred  in  overruling  the  general  demurrer 
to  the  declaration. 

2.  In  rendering  judgment  without  the  intervention  of  a 
jury  of  inquiry. 

3.  (The  same  in  substance  as  the  second.) 

Henby  W,  Stasb,  for  plaintiff  in .  error. 
Lows,  for  defendant  in  error. 

By  the  Couet,  Mason,  Chief  Justice. —  The  declara- 
tion in  this  case  consisted  of  two  counts,  to  which  there 
was  a  general  demurrer.  This  being  overruled,  judgment 
was  rendered  for  the  plaintiff,  for  seventy-five  dollars  and 
costs,  without  the  intervention  of  a  jury. 

It  is  assigned  for  error,  in  the  first  place,  that  the  de- 
murrer should  have  been  sustained.  If  either  count  of  the 
declaration  was  good,  the  demurrer  was  properly  overruled. 
Although  neither  of  the  counts  seem  drawn  up  with  much 
professional  accuracy,  and  although  the  first  is  doubtless 
defective,  the  second  appears  sufficient  in  substance  to  sns> 
tain  the  judgment  already  rendered. 

The  other  error  assigned  is,  that  judgment  was  rendered 
on  the  demurrer,  without  impannellinga  jury  to  assess  the 
damages.  There  certainly  seems  no  necessity  for  the  in- 
tervention of  a  jury  where  the  plaintiff  is  entitled  to  re- 
cover a  fixed  amount,  or  one  which  may  be  ascertained 
with  arithmetical  computation.  This  case  seems  to  stand 
in  audi  a  predieameat.    Th<6  whole  biurdea  of  th<  dealam- 
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tion  on  which  judgment  was  rendered  is  a  claim  of  seventy- 
five  dollars,  to  which,  by  the  result  of  the  proceedings,  the 
plaintiff  has  become  actually  entitled. 
The  judgment  below  will,  therefore,  be  affirmed. 


*104       *Henrt  Hardman  v.  Aakon  Chamberlin. 

Error  to  Cedar. 

The  statute  which  exempts  the  plain tilOf  from  the  necessity  of  proving 
the  signature  of  a  note,  &Cm  unless  denied  under  oath,  does  not  ex- 
tend to  the  endorsement    That  must  in  all  cases  be  proved  (Q. 

The  £Bu;t8  of  the  case  will  appear  from  the  opinion  of  the 
Court 

LowK  &  Whioher,  for  plaintiff  in  error. 
ELiSTmos,  for  defendant  in  error. 

By  the  Court,  Mason,  Chief  JusTtoE. —  This  action  was 
brought  on  two  promissory  notes,  executed  by  the  plaintiff 
in  error  to  one  Ranslbrd,  and  by  him  assigned  to  the  de- 
fendant in  error.  On  the  trial,  the  counsel  for  the  plaintiff 
below  offered  to  read  the  assignment  without  proof  of  the 
signature  of  Ransford.  This  was  objected  to  by  the  de- 
fendant's counsel,  but  the  objection  was  overruled  by  the 
Court. 

We  think  the  Court  erred  in  permitting  the  assignment 
to  be  read  without  proof.  The  statute  renders  proof  of  the 
signature  of  a  note  unnecessary,  unles#  denied  under  oath. 
This  statute  is  an  encroachment  on  the  common  law,  and 
should  not  therefore  be  extended  beyond  the  fair  import 

0)  The  statute  of  1862,  now  in  force,  applies  to  the  endorsement,  aa 
well  at  to  the  signature  to  the  note.  Ch.28,law8  9tii 
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of  its  terms.  Besides,  the  defendant  must  be  presumed  to 
know  whether  he  has  signed  the  note  himself,  and  may 
therefore  be  reasonably  required  to  make  the  afSdavit  de- 
nying the  signature.  But  he  cannot  with  so  much  justice 
be  called  on  to  deny  the  endorsement  in  the  same  manner, 
or  else  to  admit  its  genuineness. 

The  judgment  below  will,  therefore,  be  set  aside,  and  the 
cause  remanded  for  a  new  trial. 


*105    *E.  A.  Johnson  &  Co,  e;.  Jeremiah  Smith. 

From  Des  Moines. 

Where  a  person  becomes  indebted  to  a  partnership  as  a  firm,  they  may 
sue  him  by  their  partnership  name  and  style  (m). 

The  defendant  bought  goods  of  the  plaintiffs,  who  were 
wholesale  dealers  under  the  name  of  £.  A.  Johnson  &  Co. 
Suit  was  brought  by  them  in  that  name,  to  which  the  de- 
fendant pleaded  non  assumpsit.  Under  this  plea  the  de- 
fendant at  the  trial,  objected  that  suit  could  not  he  main- 
tained by  the  plaintiffs  without  setting  out  their  individual 
names.  The  amount  of  indebtedness  was  not  disputed. 
By  mutual  consent  this  question  was  reserved  in  the  Court 
below  in  order  to  be  submitted  to  the  Supreme  Court  with 
an  understanding  that  the  Supreme  Court  should  render 
judgment  for  the  plaintiff  or  defendant,  as  the  question 
was  decided  in  favor  of  the  one  or  the  other. 

Grimes,  for  plaintiffs,  contended  that  under  the  plea  of 
non  assumpsit^  it  was  now  too  late  to  take  advantage  of 

(m)  By  §  2785  of  the  Revision,  a  partnership  may  sae  and  be  sued 
by  the  firm  name,  and  they  may  also  sue  and  be  sued  by  the  individual 
names  of  the  partners. 
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this  defect  in  the  declaration,  and  cited  Tidd's  Prac.  448, 
Chitty  PI.  281,  5J1 ;  10  Serg.  &  Rawle,  257,  12  Peters- 
dorflF,  Abr.  660,  667. 

Bbowning,  contra^  insisted  that  misjoinder  may  be  taken 
advantage  of  on  the  trial,  and  cited  Chitty  PL  14,  16 ;  8 
Serg.  &  Eawle,  53,  308 ;  5  Serg.  &  Rawle  537 ;  6  Mass. 
460 ;  10  Mass.  379 ;  3  Johns.  Cases,  384 ;  1  Wash.  R.  9 ; 
15  Johns.  482;  16  Johns.  34,  146 ;  18  John.  459. 

By  THB  CouBT,  Mason,  Cm KF  Justice. —  This  was  an 
action  of  assumpsit  brought  by  the  plaintiffs,  who  are  a 
mercantile  firm  in  St.  Louis,  against  the  defendant  for  goods 
sold  and  delivered.  The  plea  was  non  assumpsit^  and  the 
only  question  to  be  determined  is,  whether  under  these  cir- 
cnmstances^  a  suit  may  be  sustained  in  the  name  of  the  firm. 
Oar  statute,  enabling  plaintiffs  to  bring  suit  in  this  man- 
ner, is  limited  in  its  operation  to  those  brought  on  promis- 
sory notes,  bonds,  bills,  or  other  instruments  of  writing, 
and  would  not  reach  a  case  of  this  kind.  The  whole  case 
therefore  turns  upon  the  construction  of  what  should  be  the 
law,  independent  of  statute. 

The  authorities  cited  by  the  counsel  for  the  defendant, 
are  all  cases  of  misnomer  of  the  plaintiff.  There  is 
no  doubt  but  this  may  be  taken  *ad vantage  of  under  *106 
the  general  issue.  But  in  the  present  instance  there 
is  no  allegation  that  the  name  of  the  firm  is  not  correctly 
set  forth.  We  must  therefore  look  in  a  different  direction 
for  reasons  on  which  to  found  a  decision  of  this  case. 

No  very  weighty  argument  against  allowing  suits  to  be 
brought  in  this  manner  can  be  drawn  from  any  other 
source,  than  that  of  precedent.  The  defendant  dealt  with 
the  plaintiffs  in  their  partnership  capacity  and  under  their 
partnership  name.  He  could  not  therefore  be  surprised  by 
the  suit  being  commenced  by  them  under  that  name.  A 
recovery  in  the  preeent  action  would  be  quite  as  effectual 
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a  bar  to  a  subsequent  suit  for  the  same  demand  as  though 
the  nanes  of  the  partners  had  been  particularly  set  fortL 

Formerly  the  Courts  were  fastidious  in  requiring  the 
names  of  the  partners  to  be  particularly  set  forth  and 
proved,  and  in  regarding  a  failure  in  this  respect  as  a  fatal 
defect  at  any  stage  of  the  proceedings.  But  this  strict  rule 
has  been  continually  undergoing  modifications,  in  order  to 
encourage  and  facilitate  the  operations  of  mercantile  traf- 
fic. If  this  could  become  a  new  question  in  the  states  of 
the  Union,  or  even  in  England,  we  believe  the  Courts  would 
regard  mercantile  partnerships  as  persons  in  law  capable 
of  sustaining  or  defending  suits  when  brought  by  or 
against  them  in  that  capacity. 

We  are  now  in  that  very  situation,  and  we  think  it  bet^ 
ter  to  lay  down  such  a  rule  in  the  commencement  as  will 
not  require  continual  alteration.  This  rule  will  be  to  pe^ 
mit  the  plaintiff  to  make  his  legal  demand  for  payment 
under  the  very  name  by  which  the  credit  was  given. 

Judgment  will  therefore  be  rendered  for  the  plaintifi| 
pursuant  to  the  stipulation  filed  in  this  case. 


Anderson  C.  Wilson  v.  Johnson  King. 

Error  to  Henry. 

An  omission  of  the  name  of  the  monthi  in  the  date  of  the  serrioe  of  a 
writ,  is  not  material,  where  there  is  sufficient  in  the  circumstances  of 
the  case  to  show  due  service  (n). 

It  is  no  material  variance,  that  where  the  instrument  stipuhtee  for 
twelve  per  cent  interest,  the  declaration  makes  no  mention  of  inter- 
est at  aJl. 


(n)  See  Meldrum  o.  Clark,  p)8ty  130 ;  Partridge  9.  Patterson,  6  Iowa, 
514 ;  Anderson  d.  Kerr  &  Lacey,  10  Iowa,  236 ;  Holmes  &  Avery  «. 
Biidd,  ^  al  11  Iowa,  166. 
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*It  is  not  necessary  for  the  record  to  show  proof  of  the  signature  *107 
of  the  defendant  to  the  note,  where  Judgment  is  taken  by  default 
at  the  first  term  after  suit  is  commenced.    This  will  be  presumed, 
unless  the  contrary  appears  (0). 

Where  a  note  stipulates  for  twelve  per  cent  interest  the  Judgment 
should  draw  interest  at  that  same  rate  (p). 

Action  of  debt  on  an  instrnment  of  which  the  follow- 
ing is  a  copy: 

"  On  or  before  the  25th  day  of  December  next  I  prom- 
ise to  pay  Johnson  King,  or  order,  the  snm  of  eighty 
dollars  for  valne  received  of  him,  with  twelve  per  cent  in- 
terest when  dne,  until  paid,  this  2d  day  of  June,  1840.  As 
witness  my  hand  and  seal. 

"  (Signed)        A,  C.  WILSON,  [seal]." 

The  other  facts  of  the  case  sufficiently  appear  from  the 
opinion  of  the  Court 

G.  W.  Teas,  for  plaintiflF  in  error. 

J.  0.  Hat.Ti,  for  defendant  in  error. 

Bt  thb  Coubt,  Masok,  CniBr  Justice.  —  The  first  error 
assigned  in  this  case  is,  that  the  sheriff's  return  does  not 
show  that  the  process  was  served  ten  days  before  the  first 
day  of  the  term  at  which  the  judgment  was  given.  Un- 
less the  service  were  actually  made  ten  days  prior  to 
the  first  day  of  that  term,  the  defendant  was  not  bound  to 
{dead,  and  the  judgment  by  default  was  irregular.  The 
sheriff's  return   states  that  it  was   served  on  the  third 

1841,  without  naming  the  month;  but  inasmuch 

as  the  summons  was  issued  on  the  27th  of  February, 
and  as  the  date  of  the  return  is  March  4th,  1841,  we  are  au- 
thorized to  conclude  that  it  was  served  on  the  third  of 

lo)  See  page  104,  ants,  note  (1). 

(p)  Bee  Revision  ch.  72,  art  2,  p.  816. 
—19 
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March  of  that  year.  As  the  Court  in  that  county,  at 
which  judgment  was  rendered,  commenced  on  the  14ih 
of  that  month,  there  was  ten  days  between  the  service 
and  the  first  day  of  the  Court 

An  alleged  variance  between  the  instrument  set  out 
in  the  declaration,  and  that  produced  in  proof,  is  another 
supposed  error  in  the  proceedings  below.  The  declara- 
tion, in  describing  the  instrument,  makes  no  mention  of 
interest,  whereas,  the  instrument  itself  stipulated  for  twelve 
per  cent  interest  from  the  time  the  money  became  dae 
till  paid.  The  writing  obligatory  is  only  set  forth  in  the 
declaration  according  to  its  legal  effect.  Interest  at  some 
rate  follows  as  a  legal  consequence  from  the  time  the  money 
was  due.  ]^othing  more  was  done  than  to  fix  that  rate. 
We  do  not  think  it  was  necessary  to  set  this  forth  in  the 

declaration. 
*108  *The  third  error  assigned  is,  that  judgment  was  ta- 
ken by  default  at  the  first  term  after  the  suit  was  com- 
menced, without  proving  the  signature  of  the  defendant 
If  this  should  appear  from  the  record,  it  would  be  error ; 
for  the  statute  requires  such  proof.  But  as  the  record  is 
silent  on  this  subject,  the  Court  below  will  be  presumed 
to  have  done  its  duty,  and  to  have  required  the  proof  pre- 
vious to  allowing  the  judgment  to  be  entered. 

Lastly,  the  judgment  was  entered  to  draw  twelve  per 
cent  interest,  and  this  is  deemed  contrary  to  law.  We  do 
not  think  so.  The  statute  fixes  six  per  cent  as  the  rate  of 
interest  when  nothing  is  stipulated  on  that  subject,  but  it 
allows  the  parties  to  contract  for  any  rate  not  exceeding 
twenty  per  cent.  When  this  is  done,  the  rate  thus  agreed 
upon  is  substituted  for  that  prescribed  by  law,  and  we 
think  it  should  be  continued  until  the  money  is  actually 
received.  The  original  contract  may  be  regarded  as 
merged  in  the  judgment,  it  is  true,  still,  we  think  the  latter 
should  carry  out  the  spirit  and  intention  of  the  original 
agreement.  To  do  otherwise,  would  be  to  sacrifice  justice 
to  a  legal  fiction. 


JULY  TERM,  1841.  147 


Porter  &  Brazelton  v.  Moffett 


A  different  rule  would  enable  the  party  to  take  advan- 
tage of  his  own  wrong.  Having  failed  .  to  *  perform  his 
agreement,  and  driven  the  other  party  to  the  necessity  of 
resorting  to  a  snit  at  law,  it  seems  to  us  unjust  that  he 
should  be  enabled  to  take  advantage  of  that  circumstance 
for  the  purpose  of  avoiding  one  of  the  stipulations  of  his 
original  contract.  Except  for  the  most  cogent  reasons,  in- 
dividuals should  be  allowed  to  make  such  contracts  as  they 
think  proper,  with  which  the  laws  should  not  interfere,  ex- 
cept for  the  purpose  of  carrying  them  into  effect. 

The  judgment  below  will,  therefore,  be  affirmed. 


Porter  &  Brazelton  v.  Moffett. 

Ajffpealfrom  Henry. 

A  Conrt  of  Equity  will  relieve  where,  by  the  practices  and  manage- 
ment of  the  plaintiff,  the  defendant  has  been  induced  to  suffer  de- 
Ikult  in  an  action  at  law  (g). 

Where  a  bill  is  filed  for  an  injunction  and  relief,  and  that  part  of  the 
bill  which  sets  forth  the  facts  that  would  justify  an  interference  was 
not  sworn  to,  although  the  injunction  would  be  dissolved,  the  bill 
should  not  be  dismissed. 

This  Court  will  not  enquire  into  the  regularity  of  a  defiiult,  in  the  Dis- 
trict Court,  unless  the  record  shows  it  to  have  been  contrary  to  the 
rules  of  that  Court. 

*Porter  &  Brazeltou  filed  their  bill  in  equity,  pray-  *109 
ing  for  an  injunction  and  relief.    This  bill  set  forth 
that  Moffett  had  obtained  a  judgment  at  law  against  them 
by  default.    It  set  forth  a  meritorious  defence  to  said  ac- 

(9)  Hoskins  «.  Hattenback  ft  Charles,  14  Iowa,  814 ;  Dixon  9.  Qra- 
htm,  16  Iowa,  810 ;  McGrigor  9.  Gardner,  ib.  538.  But  the  evidence 
must  be  clear  and  unequivocal  that  the  judgment  was  wrongful  and 
fraudulently  obtained,  and  without  fault  or  negligence  of  the  party 
complaining.  Humphrey  v.  Darlington,  16  Iowa,  207;  Johnson  o. 
L70B,  14  Iowa,  431. 
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tioD,  and  alleged  as  an  excuse  for  not  having  appeared  and 
defended  the  suit,  that  the  plaintiff  (Moffett)  instituted  his 
snit  against  them  on  the  80th  of  January,  1839 ;  that  on  the 
14th  day  of  March,  1889,  he  filed  his  declaration  in  cov- 
enant against  them;, that  on  the  second  day  of  April  they 
appeared,  by  their  attorney,  and  filed  a  demnrrer  to  the 
declaration,  and  on  the  8d  of  April  they  filed  their  plea  of 
the  general  issue,  and  notice  of  special  matter  of  defence; 
that  on  the  4th  of  April  the  demurrer  was  sustained,  and 
leave  granted  to  amend  the  declaration.  May  Ist,  1839, 
plaintiff  filed  a  new  declaration,  not  as  an  amended  decla- 
ration. '  At  the  August  term,  1839,  the  case  was  continued, 
and  a  rule  entered  on  the  docket  of  the  Court  for  the  de> 
fendant^  to  plead  by  the  first  day  of  January,  1840.  Com- 
plainants had  no  notice  of  this  rule,  nor  do  they  know 
whether  their  attorney  had  or  not ;  that  their  said  attor- 
ney died  during  the  autumn  of  1839,  not  having  previ- 
ously filed  any  other  plea  than  the  general  issue  aforesaid 
to  the  first  declaration  before  it  was  amended.  They  far- 
ther state  that,  as  there  was  no  settled  rules  of  practice  in 
the  District  Court,  and  inasmuch  as  the  said  plea  coutain- 
ing  all  their  defence  had  been  left  on  file,  and  there  being 
no  other  attorney  residing  in  the  county,  to  whom  they 
could,  in  their  judgment,  safely  entrust  their  case,  they  did 
not  deem  it  expedient  to  employ  another  attorney  until 
the  spring  term  of  1840. 

Under  this  state  of  facts,  the  plaintiff  entered  default 
against  them  on  the  first  day  of  January,  on  the  clerk's 
docket,  which  is  alleged  to  have  been  irregular.  That  de- 
fault was  confirmed,  and  judgment  rendered  thereon. 

This  bill  was  regularly  sworn  to,  and  thereupon  an  in- 
junction was  issued  to  stay  proceedings  in  the  suit  at 
law. 

ft 

An  amended  bill  was  subsequently  filed,  setting  forth, 
in  addition  to  the  charges  already  made,  that  the  reason 
why  said  def^dants  did  not  appear  in  ibm  Court  and 
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defend  said  enit,  was,  ^^that  there  was,  in  the  fall  of  1839, 
a  compromise  pending  between  said  Moffett,  and  said 
Brazelton,  acting  for  himself  and  said  Porter  about  the 
matter  in  litigation,  and  it  was  v/nderstood  and  agreed  that 
said  suit  should  be  withdrawn ; "  and  thej  charge  that 
Moffett  entered  into  this  pretended  arrangement  in  order 
to  deceive  the  complainants.  This  amended  bill  was  not 
sworn  to. 

At  the  next  term  of  the  District  Court,  in  Henry 
county,  a  motion  was  "^made  to  dismiss  the  bill  for  *110 
want  of  equity,  apparent  on  the  face  thereof,  which 
motion  was  sustained  and  the  bill  dismissed.    Thereupon, 
an  appeal  was  taken  to  the  Supreme  Court. 

J.  C.  Hall,  for  complainants. 
6.  W.  Teas,  for  defendants. 

By  the  Court,  Mason,  Chief  Justice.  —  We  see  noth. 
ing  in  the  original  petition  which  should  have  prevented 
it  from  being  dismissed.  The  District  Court  was  clearly 
within  the  limits  of  its  authority  in  ruling  the  defendant 
to  plead  by  a  day  in  vacation,  and  in  entering  up  judg- 
ment at  the  subsequent  term  for  want  of  such  a  plea. 
Whether  the  default  was  properly  entered  in  vacation,  we 
cannot  enquire.  The  District  Courts  can  make  their  own 
roles  on  that  subject,  and  what  those  rules  are  we  cannot 
know  further  than  they  are  set  forth  in  the  record  before  us. 

But  the  amended  petition  sets  forth  some  ground  for  the 
interposition  of  a  Court  of  Equity.  It  states  that  prior  to 
the  day  on  which  the  defendants  were  ruled  to  plead,  there 
was  a  compromise  pending  between  the  defendant  in  this 
action  and  one  of  the  complainants,  and  that  it  was  under^ 
atood  and  agreed  that  the  suit  should  be  withdrawn.  This 
is  alleged  as  the  reason  not  only  for  not  pleading  in  time, 
but  alflo  for  not  appearing  at  the  next  term  of  tlM  Ooait. 
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If  this  be  the  true  state  of  facts,  their  negligence  was 
excasable,  and  they  would  be  entitled  to  relief.  It  is  true 
that  the  amended  petition  was  not  sworn  to,  and  on  that 
account  a  motion  to  dissolve  the  injunction  would  have 
been  properly  sustained,  but  after  such  dissolution  the  com- 
plainants would  have  been  entitled  to  have  proceeded  with 
their  suit,  and  to  have  obtained  relief  if  they  had  shown 
themselves  entitled  to  it,  at  the  final  hearing.  The  dismis- 
sion of  the  petition  improperly  deprived  them  of  this  right. 
The  order  of  the  Court  below,  dismissing  the  petition,  will, 
therefore,  be  reversed,  and  the  cause  remanded  to  the  Dis- 
trict Court  of  Henry  county. 


♦ill  *Jane  Settle  v.  Joab  Henson. 

Ettot  to  De%  Moines. 

The  action  of  forcible  entry  and  detainer,  is  not  the  proper  action  for 
trying  titles  of  any  description ;  the  &cts  of  actual  possession  by  the 
complainant,  and  forcible  entry,  or  forcible  detainer,  or  both,  by  the 
defendant,  are  sufficient  to  determine  the  verdict  (r). 

Holding  over,  wilfVtUy  and  with  force,  contrary  to  the  terms  of  a  lease, 
subjects  the  offender  to  this  action,  but  in  that  case  the  title  cannot 
come  in  question,  for  the  tenant  is  not  permitted  to  dispute  the  title 
of  his  landlord. 

The  first  class  of  cases  are  in  the  nature  of  penal  actions,  and  can  only 
be  instituted  by  him  whose  possession  has  been  disturbed,  and  not 
by  his  assignee. 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  Settle  against  Henson,  in  the  District  Court  for  Des 
Moines  county.  From  the  bill  of  exceptions  filed  in  the 
case,  it  appears  that  at  the  time  the  action  was  instituted 
the  defendant  was  in  possession  of  the  land  set  forth  in  the 
complaint  —  that  he  had  been  duly  notified  by  the  plaint- 

(r)  Harrow  «.  Baker,  2  G.  201,  204;  Langworthey  o.  Myer8»  aoLi 
Iowa,  18 ;  Bofworth  «.  Farenholtz,  4  Gr.  440. 


JULY  TEEM,  1841.  161 

Jane  Settle  «.  Joab  Henson. 

iff  to  quit  posfiession.     It  also  appeared  that  the  plaintiff 
had  purchased  the  lands  of  the  United  States  in  October, 
1839,  which  was  prior  to  the  institution  of  the  suit. 

The  defendant  then  proved,  that  at  the  time  the  lands 
were  thus  purchased  of  the  United  States,  one  James  Clark 
had  possession  thereof.  It  further  appeared,  by  one  of  the 
plaintiff's  witnesses,  that  the  defendant,  when  notified  to 
quit,  assigned  as  a  reason  for  not  doing  so,  that  he  had 
rented  of  Clark. 

Thereupon,  the  Court  instructed  the  jury  that  the  entry 
upon,  and  occupancy  of,  the  unsold  lands  belonging  to  the 
United  States,  did  not  make  the  occupant  guilty  of  forcible 
entry  and  detainer,  in  an  action  by  the  subsequent  pur- 
chaser ;  that,  under  the  plea  of  not  guilty,  such  defendant 
might  set  up  such  previous  occupancy  against  the  claim  of 
said  plaintiff;  and  that,  if  the  jury  should  believe,  from 
the  evidence,  that  said  defendant  had  rented  the  land  in 
dispute  of  the  said  James  Clark,  and  that  said  Clark  was 
in  possession  of  the  same,  previous  to,  and  at  the  time  of, 
such  purchase  by  said  plaintiff,  although  such  lease  was 
made  subsequent  to  the  purchase  of  the  land  by  the  plaint- 
iff from  the  United  States,  that  they  must  find  for  the  de- 
fendant ;  to  which  several  instructions  the  council  for  the 
plaintiff  excepted. 

*The  jury  found  a  verdict  for  the  defendant ;  a  mo-  *112 
tion  was  then  made  for  a  new  trial,  and  overruled, 
whereupon  judgment  was  rendered  for  the  defendant,  and 
the  plaintiff  brought  the  case  here  for  reversal. 

The  errors  assigned  point  entirely  to  the  above  instruc- 
tions of  the  Court. 

BsowNiKG,  for  plaintiff  in  error. 

SosBB,  for  defendant  in  error. 

By  thk  Coubt,  Masok,  Chibf  Justice. — This  was  an 
action  of  forcible  entry  and  detainer,  which  the  counsel  for 
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the  plaintiff  has  seemed  to  regard  as  an  action  of  right,  and 
has  contended  that  the  titles  of  the  parties  were  to  be  en- 
quired into,  as  decisive  of  the  question. 

This  position  is  wholly  untenable.  This  is  not  the 
proper  action  for  trying  titles  of  any  description.  A  per- 
son may  render  himself  liable  for  a  forcible  entry  and  de- 
tainer, by  entering  upon  his  own  property,  even  when  he 
has  the  right  to  immediate  possession.  The  first  and  seo- 
ond  sections  of  the  statute,  on  this  subject  (Laws  of  1838, 
and  1889,  page  217),  in  defining  the  nature  of  the  offense 
for  which  this  action  may  be  brought,  make  no  allusion  to 
any  species  of  title.  It  is  simply  the  matter  of  entering 
upon,  and  holding  the  property,  which  creates  the  liabiUty. 
It  is  only  necessary  for  the  complainant  to  show  that  he 
was  actually  in  possession,  and  that  the  defendant  either 
forcibly  entered,  or  forcibly  detained,  possession,  or  both, 
and  his  action  will,  in  all  cases,  be  sustained,  whoever  may 
have  the  title  to  the  property,  or  the  right  of  possession 
thereto. 

There  is  another  class  of  cases,  in  which  an  action  of  the 
same  form  will  be  sustainable.  These  are  defined  in  the 
eighth  section  of  the  statute  above  referred  to,  and  consist 
of  those  cases  where  tenants  wilfully,  and  with  force,  hold 
over,  contrary  to  the  terms  of  their  lease.  But,  neither  in 
these  cases  can  there  be  any  trial  of  the  right  of  property, 
or  of  possession,  except,  merely,  by  enquiring  into  the 
terms  of  the  lease,  to  ascertain  whether  there  has  been  a 
holding  over.  The  tenant  is  not  permitted  to  dispute  the 
title  of  his  landlord.  Almost  the  same  rule  in  this  respect 
prevails  here,  therefore,  as  in  the  cases  first  above  men- 
tioned. 

In  regard  to  the  first  class  of  cases,  the  proceedings  are 

in  the  nature  of  a  penal  action.    The  offending  party  may 

be  punished  by  fine.    The  case  at  bar  must  fall  within  this 

dass,  for  there  is  no  pretence  that  the  defendant  was 

*113  the  tenant  of  the  complainant,  or  of  the  United  ^States, 

under  whom  she  claimed.      Under  these  dream- 
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stances  it  was  incambent  on  the  complainant  to  show  that 
she  was  in  poseeesion  at  the  time  of  the  entry  of  which  she 
complains.  As  she  had  never  been  in  possession,  she  will 
be  driven  to  an  action  of  a  different  form  in  order  to  vin- 
dicate her  rights.  Clark,  and  those  claiming  under  him, 
held  the  land  at  the  time  she  acquired  her  title,  and  from 
that  time  till  the  conunencement  of  this  suit.  She  could  not, 
therefore,  institute  the  action.  They  claimed  the  right  of 
poesessioD,  and  this  could  not  be  enquired  into  in  the  action 
of  ibrcible  entry  and  detainer,  nor  in  that  of  forcible  detainer 
only.  These  actions  are  intended  as  summary  remedies, 
to  restore  possession  which  has  been  irregularly  molested, 
or  where  there  has  been  a  holding  over  in  flagrant  viola- 
lion  of  the  terms  of  a  lease,  but  can  never  be  made  a  sub- 
stitute for  the  action  of  right.  The  instructions  a,nd  de- 
cisions of  the  Court  below  were  in  perfect  accordance  with 
these  views.  The  complainant  was  clearly  unable  to  sus- 
tain this  action,  and  the  judgment  of  the  District  Court  will, 
therefore,  be  affirmed. 


HoBRA  Hall  v.  Solomon  Bieveb. 

Error  to  JeffetBon. 

The  fifty  dollar  limitation  of  a  Justice's  jurisdiction  refers  not  to  the 
whole  of  the  plaintifTs  account,  but  to  the  amount  claimed  to  be  still 
due  thereon  («). 

Where  there  is  no  return  endorsed  on  the  summons,  that  defect  is  cured 
by  the  appearance  of  defendant 

This  action  was  commenced  originally  before  a  justice 
of  the  peace,  and  brought  from  thence  to  the  District  Court 
of  Jefferson  county,  by  appeal.    There  was  no  return  en- 

(«)  The  amount  claimed  is  the  cfrUerion  of  Jurisdiction.    Stone  o.  Mur- 
^7,2Iowa,8(S. 

—20 
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dorsed  on  the  sammoDs  issued  by  the  justice,  but  the  de- 
fendant appeared  in  that  Court  The  whole  account  filed 
by  the  plaintiff  below  was  one  hundred  and  thirty-one  dol- 
lars, upon  which  there  was  a  credit  of  eighty-two  dollars 
and  seventy-five  cents,  leaving  a  balance  still  claimed  to 
be  due  of  forty-eight  dollars  and  twenty-five  cents.  Under 
these  circumstances,  as  appears  by  the  bill  of  exceptions, 
the  counsel  for  the  defendant  below  contended,  that  the 
jury  could  only  regard  the  forty-eight  dollars  and  twenty- 
five  cents,  the  sum  claimed  to  be  due ;  and  that  if  the 
*114:  defendant  could  make  proof  *of  any  payment  at  all, 
their  amount  must  be  deducted  from  the  sum  thus 
claimed  to  be  due ;  but  the  Court  permitted  the  plaintiff 
to  prove  such  payment  to  be  included  in  the  credit  of 
eighty-two  dollars  and  seventy-five  cents,  above  mentioned. 

J.  B.  &  G.  W.  Teas,  for  plaintiff  in  error. 

H.  W.  Stabb,  for  defendant  in  error. 

By  the  Coubt,  Mason,  Chief  Justice. —  This  case  came 
up  on  two  bills  of  exceptions  and  was  submitted  without 
argument.  The  first  exception  is  founded  upon  the  fact 
that  the  Court  refused  to  dismiss  the  cause  on  defendant's 
motion.  The  reasons  for  this  motion  were,  1st :  That 
there  was  no  return  endorsed  on  the  summons  issued  by 
the  justice  of  the  peace.  The  transcript,  however,  shows 
that  the  defendant  appeared  at  the  trial  in  this  Court  This 
appearance  cured  all  defects  in  the  return.  The  second 
reason  for  said  motion  was  that  the  justice  of  the  peace  had 
originally  no  jurisdiction  of  the  cause,  "  as  shown  per  ac- 
count filed."  The  account  here  alluded  to  does  not  appear 
on  the  record  in  this  Court,  nor  is  there  any  thing  else 
hereby  which  we  can  infer  such  want  of  jurisdiction. 

From  the  second  bill  of  exceptions,  it  appears  that  the 
account  filed  by  the  plaintiff  before  the  justice  of  the  peace 
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amounted  to  one  hundred  and  thirty-one  dollars,  although 
it  appears  that  the  balance  actually  claimed  by  him  was 
only  forty-eight  dollars  and  twenty-five  cents.  The  de- 
fendant's counsel  moved  the  Court  to  instructthe  jury  that 
ihey  could  only  take  into  consideration  the  sum  of  forty- 
eight  dollars  and  twenty-five  cents,  as  the  plaintiff's  entire 
demand,  subject  to  the  defendants's  proofs  ;  but  the  Court 
instructed  the  jury  that  they  could  investigate  the  whole 
account  for  the  purpose  of  ascertaining  the  balance  due^ 
if  any,  but  that  they  could  not  give  a  verdict  for  more  than 
the  forty-eight  dollars  and  twenty-five  cents,  to  which  in- 
struction an  exception  was  taken. 

This  instruction  was  clearly  correct  The  jurisdiction  of 
justices  of  the  peace  is  limited  to  those  cases  where  the  sum 
claimed  does  not  exceed  fifty  dollars.  No  matter,  there- 
fore, how  great  may  be  the  entire  amount  of  the  plaintiff's 
aeeount,  nor  even  how  great  may  be  the  defendant's  actual 
indebtedness,  if  the  account  has  been  reduced  by  payment 
or  allowable  offsets  to  the  prescribed  limit,  or,  if  the  plaint- 
iff wiU  voluntarily  relinquish  all  over  the  amount  of  fifty 
dollars,  he  is  entitled  to  sue  in  the  justice's  Court. 

The  judgment  of  the  Court  below  will,  therefore,  be  af- 
firaied. 


♦Hickok  &  Ross  v.  Labussier,  for  the  use  of  *115 

Huner. 

Error  to  De%  Moines. 

In  an  action  by  the  payee  of  a  note,  not  negotiable^  for  the  use  of  the  as- 
signee, it  IB  not  necessary  to  set  forth  the  fissignment,  either  in  the 
declaration  or  in  the  copy  of  the  note,  such  indorsement  being  only 
a  piece  of  evidence  (t). 

(0  Under  the  Revision  when  the  assignment  is  in  writing  a  copy 
must  be  set  out  in  or  annexed  to  the  pleading.    See  g  2920. 
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Ko  formal  notice  of  such  assignment  is  necessary  to  render  the  maker 
responsible  to  the  assignee.  The  suit  being  instituted  for  the  use  of 
the  latter,  is  sufficient  to  put  the  maker  on  the  enquiry ;  and  if  he 
pays  money  afterwards  to  the  original  payee,  he  does  it  at  his  peril- 

A  blank  endorsement  of  such  a  note,  and  the  possession  thereof  by  the 
person  f(»r  whose  use  the  suit  is  brought,  Is  sufficient  to  ra&ae  the  le- 
gal presumption  of  a  transfer  to  him. 

The  instrument  declared  on  in  this  case  reads  as  fol- 
lows:— 

^^  BuBLiNGTOK,  24th  March,  1837. 

"Twelve  months  after  date,  we  promise  to  pay  Francis 
Labnssier  the  sum  of  five  hundred  dollars,  for  tralae  re- 
ceived. 

"(Signed)  LTJTHER  W.  HICKOK, 
"JNO.ROSS." 


No  endorsement  or  assignment  was  set  forth  in  the  dec- 
laration. The  suit,  however,  both  in  the  writ  and  declar- 
ation, was  entitled,  "  Francis  Labussier,  who  sues  for  the 
use  of  Jacob  Huner  v.  Luther  W.  Hickok  and  John  Koss." 
The  defendants  plead  non  assumpsit  and  some  other  pleas, 
which,  however,  were  not  relied  on  upon  the  trial.  The 
other  material  facts  may  be  gathered  from  the  following 
bill  of  exceptions,  which  was  filed  in  the  case ;  to- wit : 

"  Be  it  remembered  that  on  the  trial  of  this  cause,  which 
was  an  action  brought  on  a  note  executed  by  the  defend- 
ants to  said  Labussier,  and  not  negotiable^  executed  on  the 
24:th  day  of  March,  1837.  In  the  declaration  and  writs  there 
was  no  mention  made  of  the  endorsement  or  assignment 
of  said  note  to  said  .Huner,  and  in  said  declaration  there 
was  a  copy  of  said  note  given  without  setting  out  any  en- 
dorsement or  assignment  on  the  same,  all  of  which  will 
more  fully  appear  by  reference  to  said  declaration,  writs, 
and  copy  of  said  note.    The  plaintiff  offered  in  evidence 
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said  note  (which  had  not  before  been  filed  in  the  suit), 
as  the  ground  of  his  cause  of  action  and  as  evidence 
of  his  demand,  *on  which  said  note  there  was  a  blank  *116 
endorsement  by  said  Labussier,  and  no  other  evi- 
dence of  the  transfer  of  said  note  by  said  Labnssier  to  said 
Hnn^  was  given  on  the  trial,  which  said  note  is  now  a 
part  of  the  record  in  this  cause.  The  defendants  then  of* 
fered  in  evidence,  under  the  plea  of  the  general  issue,  a  re- 
ceipt in  full  against  said  note  from  said  Labussier,  dated 
ihe  30th  day  of  September,  1839,  which  was  more  than 
two  months  after  the  service  of  the  said  writ  on  said  de- 
fendants ;  which  said  receipt  is  hereby  referred  to  as  a  part 
of  the  record  in  this  cause. 

"  The  plaintiff  then  moved  the  Court  to  instruct  the  jury 
that  the  blank  indorsement  on  said  note  was  sufficient  to 
pass  all  the  equitable  interest  in  said  note  to  said  Huner, 
and  that  it  was  not  necessary  for  said  Huner  to  introduce 
any  other  evidence  of  said  assignment  than  said  endorse- 
ment, and  that  it  was  not  necessary  for  said  Huner  to  set 
ont  or  make  any  mention  of  said  endorsement  in  his  said 
writ  or  declaration,  and  that  said  Huner  might  introduce 
said  endorsement  on  the  trial  as  evidence  of  his  title  to  the 
same,  and  that  said  endorsement  was  BuSicient  prima  facie 
evidence  within  itself  of  said  Huner's  title  to  said  note ; 
and,  also,  that  said  suit  having  been  brought  in  the  name 
of  said  Labussier,  for  the  use  of  the  said  Huner,  although 
said  note  was  not  negotiable,  that  said  Huner  was  the  real 
plaintiff,  and  that  said  Labussier  could  not  dismiss  said 
suit  nor  discharge  said  cause  of  action  by  receiving  pay- 
ment from  said  defendants  and  receipting  for  the  same  in 
fiill  after  the  service  of  said  writ,  although  no  mention  was 
made  of  said  endorsement  in  the  record,  and  that  Labussier 
could  not  control  said  action  in  any  manner  whatever.    Al- 
so, to  instruct  the  jury  that  if  they  should  be  of  opinion 
that  said  note  was  endorsed  by  said  Huner  after  the  taking 
effiBct  of  a  law  passed  by  the  legislatareof  Iowa,  approved 
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January  4th,  1839,  concerning  promissory  notes,  &c.,  al- 
though said  note  was  made  previons  to  the  passage  of  said 
law,  that  said  subsequent  endorsement  would  pass  all  the 
legal  interest  in  the  same  to  the  said  endorsee,  all  of  which 
said  instructions  were  given  in  charge  by  the  Court  to  the 
jury,  to  which  said  opinion  and  instructions  of  the  Court 
the  defendants  except. 

"  The  defendants  then  moved  the  Court  to  instruct  the 
jury,  that  they  having  produced  a  receipt  in  full  for  said 
note  from  said  Laubussier,  that  it  then  devolved  upon  said 
Euner  to  prove  a  special  assignment  or  transfer  of  said 
note  to  him,  by  said  Labnssier,  and  notice  of  the  same  to 
defendants,  previous  to  the  date  of  said  receipt,  from  said 
Labussier,  for  the  payment  of  said  note,  or  a  special 
*117  promise  to  pay  said  Huner  *th6  amount  of  said  note 
as  endorsee,  previous  to  the  date  of  said  receipt  from 
said  Labussier;  but  the  Court  being  of  a  different  opinion 
refused  to  give  said  instructions." 

To  this  the  defendants  excepted,  and  brought  the  case 
up  here  for  reversal. 

BsowNiNG  &  Gbimes,  for  plaintiffs  in  error. 

RoBEB  &  Stabb,  for  defendant  in  error. 

By  the  Coubt,  Mason,  Chibf  Justice.  —  This  case 
comes  up  on  a  bill  of  exceptions,  and  we  shall,  therefore, 
examine  and  dispose  of  each  of  the  material  questions 
therein  raised,  in  their  order.  And,  first,  was  it  necessary 
that  the  blank  endorsement  on  the  note  should  have  been 
set  forth  in  the  declaration  or  given  with  the  copy  ?  We 
think  not.  The  statute  requires  that  a  copy  of  the  instru- 
ment of  writing,  on  which  the  suit  was  brought,  should  be 
filed  with  the  declaration.  In  the  case  of  an  ordinary  ne- 
gotiable note,  where  tlie  suit  is  brought  in  the  name  of  the 
assignee,  such  endorsement  becomes  a  material  part  of  the 
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instrament  It  is  absolutely  necessary  that  it  should  be 
set  forth,  in  order  to  avoid  the  effect  of  a  general  demur- 
rer. 

Bat  in  the  case  of  a  note  not  negotiable,  the  case  is  dif- 
ferent. The  plaintiff,  in  the  first  instance,  is  not  bound  to 
set  forth  or  prove  the  assignment  at  all.  Such  proof  only 
becomes  necessary  where  the  defence  set  up  can  only  be  de- 
feated in  consequence  of  the  assignment.  Swan's  Treatise, 
208  and  209.  It  was  not  even  necessary  that  the  name  of 
the  assignee  should  have  appeared  on  the  docket,  provided, 
that  after  the  production  of  the  receipt  from  Labussier, 
the  plaintiff  had  proved  the  assignment  and  notice  to  the 
defendants  of  a  date  prior  to  that  of  the  receipt.  The  en- 
dorsement is  not,  therefore,  a  part  of  the  instrument  de- 
clared on,  but  is  merely  to  be  used  by  way  of  rebutting 
evidence  upon  a  certain  contingency,  and  is  no  more  nec- 
essary to  have  been  set  out  in  the  copy  filed  with  the  dec- 
laration than  though  such  evidence  had  been  contained 
in  a  separate  instrument,  or  than  though  it  had  been  by 
parol. 

In  the  next  place,  as  to  the  receipt.  This  was  wholly  nug- 
atory, if  the  note  had  been  previously  assigned,  and  knowl- 
edge thereof  communicated  to  the  defendants.  No  for- 
mal notice  for  this  pnrpose  was  necessary.  It  is  enough  if, 
from  the  facts  and  circumstances,  it  may  be  fairly  presumed 
that  the  debtor  had  positive  notice  of  the  assignment.  12 
Johns.  Reports,  343.  The  name  of  tl^  assignee  being 
mentioned  in  the  summons  was,  we  think,  sufScient 
notice  to  the  defendants  that  *he  was  beneficially  in-  *118 
terested,  and  if  they  paid  money  to  Labussier  after- 
wards, it  was  at  their  own 'peril.     Swan's  Treatise,  208. 

Whether  the  legal  interest  in  the  note  was  or  was  not 
in  Hpner,  cannot  affect  this  case,  except  that  it  may,  in 
the  former  case,  be  contended  that  the  suit  should  have 
been  brought  in  his  name  directly.  The  instruction  in 
that  ease  asked  by  the  plaintiff  would  have  been  pointedly 
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against  himself ;  and,  if  there  was  error  in  the  instructiott 
of  the  Court,  that  error  was  in  favor  of  the  defendants. 
At  all  events,  we  see  nothing  in  this  point  which  should 
work  a  reversal  of  the  judgment 

The  only  question  that  remains  to  be  disposed  of,  is  in 
relation  to  the  sufficiency  of  the  proof  of  assignment.  Was 
the  blank  endorsement  of  itself  prima  facie  evidence  of 
this  fact?  or,  after  Labnssier's  receipt  in  full  had  been  pro- 
duced, was  a  special  assignment  to  Huner  necessary  to  be 
proved  ?  We  are  clearly  of  the  opinion  that  no  formal  trans- 
fer was  necessary  to  be  shown.  We  also  think  that  the  en- 
dorsement in  blank  is,  of  itself,  presumptive  evidence  of  the 
assignment ;  that  it  is  equivalent  to  a  power  of  attorney 
authorizing  the  holder  to  sue  in  the  name  of  the  endorser, 
and  to  apply  the  avails  to  his  own  use ;  that  the  assignee 
may,  at  anytime,  even  in  Court,  fill  up  the  endorsement  to 
this  effect;  and  that,  if  not  filled  up,  this  will  be  deemed 
the  import  and  construction  of  it.  Swift's  IHgest,  434. 
We  are  of  the  opinion,  therefore,  that  the  blank  endorse- 
ment, and  the  possession  of  the  note  by  Huner,  were  saf- 
ficient  to  create  the  legal  presumption  of  an  assignment  of 
the  note  to  him,  and  that  this  instruction  of  the  Court  to 
the  jury  was  also  correct.  The  judgment  of  the  Court 
below  will,  therefore,  be  affirmed. 
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Joseph  8.  Sater  and  Wm.  Wade  v.  David  Hendershott, 
for  the  use  of  Redman  and  Eberman. 

Error  to  De%  Moine%, 

Where  the  endorsement  of  a  note  is  special,  and  made  in  the  usual 
manner,  the  legal  interest  passes  entirely  to  the  endorsee,  and  he  can 
only  sue  in  bis  own  name.  (u). 

Such  an  endorsement  is  a  transferable  contract,  between  the  endorser 
on  the  one  side,  and  any  subsequent  holder  on  tbe  other,  and  can 
only  be  rescinded  by  the  ^mutual  agreement  of  those  parties.  *119 

When  the  note  comes  again  into  the  ownership  of  the  payee, 
both  these  parties  become  united  in  his  person,  and  he  can  then 
erase  all  the  endorsements. 

The  mere  fact  that  a  suit  is  instituted  in  the  name  of  the  payee,  for  the 
use  of  tbe  endorsee,  is,  of  itself,  no  evidence  that  the  payee  is  in  jm>«- 
«sMMm  of  the  note,  and  still  less  that  he  is  entitled  to  bring  suit 
thereon. 

Before  the  statute  of  Iowa  in  relation  to  promissory  notes,  it  is  doubt- 
ftil  whether  the  endorsee  could  sustain  debt  on  a  negotiable  instru- 
ment. In  case  of  a  sealed  instrument,  therefore,  which  has  been 
specially  endorsed,  inasmuch  as  the  action  must  be  debt,  the  endorsee 
may  sue  in  the  name  of  the  payee,  to  his  use.  The  law  will  not,  in 
such  cases,  compel  him  to  try  doubtful  experiments. 

The  payee  of  a  sealed  note,  when  he  endorses  it  over  in  blank,  thereby 
authorizes  the  endorsee  to  sue  in  his  (the  payee^s)  name,  for  the  use 
of  the  endorsee ;  for  the  law  enters  into  and  forms  a  part  of  the  con- 
tract If,  therefore,  after  the  note  is  thus  endorsed,  a  statute  author- 
izes the  endorsee  to  bring  suit  thereon  in  his  own  name,  and  even 
declares  a  transfer  of  the  legal  interest  to  him,  this  will  not  prevent 
him  from  suing  in  the  name  of  the  payee,  for  his  own  use,  for  this 
would  be  impairing  the  obligation  of  a  previous  contract. 

(«)  Under  the  Revision  of  1860  and  the  decisions,  the  party  holding 
the  legal  title  to  a  note  or  instrument  may  sue  on  it,  though  he  be  an 
tgent  or  trustee,  and  the  party  beneficially  interested,  though  he  may  not 
have  the  legal  title,  may  sue  in  his  own  name.  Cottle  v.  Cole  &  Cole, 
30  Iowa,  4H6,  486 ;  Rice  «.  Savery,  22  Iowa,  470 ;  Rev.  §g  2757,  2758. 
The  equitable  rule  now  applies  to  law  actions.  Conyngham  «.  Smith, 
le  Iowa  471. 

—  21 


162  SUPREME  COURT  OF  IOWA. 

Joseph  S.  Sater  and  Wni.  Wade  t.  Da\id  Eeridershctt. 

Action  of  debt,  commenced  by  defendants  in  error 
against  plaintiffa  in  error.  Plea,  w^i  est  factum.  Judg- 
ment for  plaintiffs  below ;  and  bill  of  exceptions  as  fol- 
lows :  — 

''  Be  it  remembered  that,  on  the  trial  of  the  above  cause, 
the  plaintiff  offered  in  evidence,  as  the  gronnd  of  his  ac- 
tion, a  note  or  bond  executed  by  the  said  defendants  to 
David  Ilcndershott,  or  order,  which  said  instrument  had 
been  specially  assigned  by  said  Hendershott,  and  also  sev- 
eral subsequent  assignments,  which  will  more  fully  appear, 
reference  being  had  to  said  instrument  now  on  file  in  tins 
cause.  The  defendant  then  offered  to  prove,  b^'said  Hen- 
dershott, that  he  had  assigned  away  his  interest  and  right 
of  action  in  said  note  or  bond,  and  thai  he  had  never  since 
said  assignment,  by  any  trade  or  otherwise,  acquired  any 
riglit  of  any  description  to  said  note  or  boiid ;  and,  also, 
moved  the  Court  for  a  nonsuit,  on  the  ground  that  said 
Hendershott  had  parted  with  his  interest  and  right  of  ac- 
tion in  said  note  or  bond,  and  that  said  suit  could  not  be 
maintained  in  his  (said  Ilendershott^s)  name;  both  of 
which  said  motions,  by  said  defendants,  were  overruled  by 
the  Court ;  and  the  Court  decided  that,  although  s  id  Hen- 
dershott had  parted  with  his  interest  in  said  note  or  bond, 
and  although  the  legal  right  to  the  same  was  in  a  third  per- 
son, yet  the  said  suit  could  he  maintained  in  the  name  of 
the  original  payee,  and  that  said  defendants  would  not  be 
admitted  to  bring  evidence  to  prove  that  the  right  of 
aciion  was  not  in  said  plaintiff.     The  endorsements  on  the 

above  mentioned  note  were  erased  previous  to  the 
*120  *trial,  except  that  the  pen  was  not  drawn  through 

the  name  of  D.  Hendershott.  To  which  said  sev- 
eral opinions  and  instructions  of  the  Court  the  defendants, 
by  their  attorneys,  except,  &c." 

The  following  is  a  copy  of  the  writing  obligatory,  or 
note  referred  to  in  the  case,  with  the  endorsements:  — 
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*'Oii  or  before  the  twenty -fifth  da}'  of  December  next 
we,  or  either  of  us,  promise  to  pay  David  11  enderBliott,  or 
order,  one  hundred  and  seventy-tive  dollars,  for  value  re- 
ceived of  him.  Witness  our  hands  and  seals  this  tenth 
day  of  April,  1837. 

"JOSEPHS.  SATER  [skal], 
"  WILLIAM  WADii;    [seal]. 
"  Warren  county,  Illinois." 

*'  I  assign  the  within  to  John  F.  Eberman  and  Nancy 
Redman,  without  any  recourse  on  me. 
"Dec.  2, 1837.  D.  HENDERSHOTT." 

"  I  assign  the  within  to  Haywood  Reed,  for  myself  and 
Nancy  Redman,  without  recourae  on  us,  this  12th  day  of 
December,  A.  D.  1837. 

"JOHN  F.  EBERMAN." 

"Pay  the  above  to  John  Pierson,  without  recourse  on 
me. 
"December  16tli,  1837.  HAYWOOD  REED." 

Baowhino  &  RoBKB,  foF  plaintiffs  in  error. 

Gbikrs,  for  defendant  in  error. 

The  counsel  for  plaintiffs  in  error  rely  on  the  following 
points  and  authorities  :  — 

First.  That  the  payee  of  a  negotiable  note  cannot  main« 
tain  a  suit  in  his  own  name  on  such  note,  if  he  has  nego- 
tiated the  same,  and  the  legal  interest  of  the  note  is  in  an- 
other. 

Stcond.  To  enable  such  payee  to  maintain  an  action  in 
his  own  name  af>er  transfer,  he  must  regain  the  legal  in- 
terest and  possession  by  some  act  or  circumstance  equal  in 
law  to  that  by  which  he  disposed  of  such  note;  to-wit: 
finch  as  a  re-endorsement  to  him  by  the  endorsee,  and  de- 
livery thereof  in  accordance  witJi  aucb  re-emlor^menl. 
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Third,  That  the  instrament  sued  on  in  this  canse  is  a 
negotiable  note  within  the  meaning  of  the  statute. 
*121  It  is  payable  to  the  payee  ^''or  *  order  /^^  and  the 
Michigan  statute,  which  was  in  force  at  the  date  <^ 
said  note,  declaring  what  notes  should  be  negotiable,  ex- 
tends, in  express  language,  to  ^^all  notes  in  writing/'  &a, 
regardless  of  a  seal.  But  this  note  was  made  in  Illinois. 
See  laws  of  Illinois,  482,  sec.  8;  Blackford's  Rep.  437; 
1  Gill  &  Johnson's  Rep.  175;  3  Wheat.  Rep.  172;  1  Ch. 
PL  10;  4Cond.  E.  Rep.  649;  tb.  1,  416 ;1  Cranch,  152; 
1  Wheat.  Rep.  233;  1  Wash.  Cir.  Rep.  424;  6  Wheat 
Rep.  277 ;  Ch.  on  Bills,  80. 

Browning.  In  case  where  payee  has  endorsed  the  note 
in  blank,  it  is  no  evidence  of  assignment,  and  payee  may 
maintain  action  in  his  own  name.  Where  the  assignment 
is  special,  payee  cannot  maintain  action  in  his  name.  The 
only  thing  that  distinguishes  this  note  from  an  ordinary 
note  is  the  seal.  If  note  is  made  to  Hendershott,  or  order, 
and  assigned,  in  an  action  brought  in  name  of  Hendershott, 
any  subsequent  transaction  cannot  be  given  in  offset. 

Gbimes  for  defendant.  The  fact  of  an  individual  having 
a  note  in  his  possession,  is  presumptive  evidence  that  he  is 
owner.  The  endorsements  were  all  erased,  and  we  do  not 
see  how  the  Court  could  take  cognizance  of  them.  Bank 
of  Utica  V.  Smith ;  Ch.  on  Bills,  267 ;  1  Dall.  193 ;  Morris 
V,  Forman,  Am.  Dig.  68 ;  1  So.  Car.  R.  From  these  au- 
thorities it  appears  that  a  party  may  strike  out  endorse- 
ments and  maintain  action  in  his  own  name. 

Robes.  Hendershott  could  not  sue  in  his  own  name 
unless  legally  endorsed  back,  or  he  had  purchased  the  note 
back  in  course  of  trade^  and  struck  out  the  endorsements. 
They  had  no  right  to  strike  out  the  endorsemente  unless 
Hendershott  had  purchased  it  back,  of  which  there  was  no 
evidence.  Where  a  note  comes  back  to  payee,  be  can 
strike  <Mit  the  eodomeoaetits  and  bnog  suit  4ii  his  own 


JULY  TERM,  1841.  165 


Joseph  6.  Sater  and  Wm.  Wade  e.  David  Hendershott. 

name.  But  this  does  not  apply  where  the  payee  comes  into 
ooart  and  swears  that  it  had  not  come  back  to  him,  as  he 
did  in  this  case.  He  swore  that  he  had  assigned  away  said 
note  and  had  never  afterwards  acquired  an  interest  in  it. 

The  counsel  say  that  possession  in  Hendershott  is  evi- 
dence that  it  had  come  back  to  him.  Bat  this  cannot  be 
evidence  where  it  is  rebutted  by  positive  evidence  that  it 
had  not  come  back  to  him. 

The  seal  upon  a  note  makes  no  difference. 

If  tlie  statute  is  remedial,  it  only  makes  the  note  more 
negotiable. 

Br  THic  Court,  Mason,  Chief  Justice. — Had  the  in- 
itmment  declared  on  in  this  case  been  an  ordinary 
promissory  note  the  case  would  *have  presented  little  ^122 
difficulty.  Whore  a  note  of  that  kind  is  endorsed  in 
blank,  the  endorser  may  sue  in  his  own  name,  or  in  the 
name  of  the  payee  for  his  own  use.  The  latitude  of  au- 
thority contained  in  the  blank  endorsement,  being  sufficient 
for  either  purpose,  and  conferring  that  option  upon  the 
endorsee. 

But  where  the  endorsement  is  special,  the  case  is  differ- 
ent If  made  in  the  usual  manner  (as  in  the  present  in- 
stance) the  legal  interest  passed  entirely  to  the  endorsee. 
No  choice  is  left  him.  He  cannot  regard  himself  as  agent 
or  attorney  of  the  payee  to  collect  the  money  for  his  own 
use,  which  a  blank  endorsement  would  have  authorized 
him  to  do.  The  will  of  the  endorser  is  specifically  ex- 
pressed, and  becomes  a  part  of  the  instrument.  The  en- 
dorsee has  no  more  right  to  erase  or  change  the  endorse- 
ment than  he  has  the  face  of  the  note.  He  can  only  sue 
in  his  own  name. 

The  note  may,  however,  again  come  into  the  legal  posi 
session  of  the  payee,  either  in  I  he  course  of  trade,  or  by 
making  payment  in  discharge  of  his  liability  to  the  en* 
doraee.  In  either  of  these  cases  he  would  have  a  right  to 
craae  the  endoraements,  whefchiBr  general  or  apedal,  axn}  to 
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bring  the  suit  in  liis  own  name  a8  payee.  The  reason  why 
tliis  erasure  could  not  be  made  by  any  other  person  is,  that 
the  endorsement  is  a  species  of  transferable  contract,  or,  at 
the  least,  the  evidence  of  one  —  which  neither  party  alone 
has  a  right  to  rescind.  The  parties  interested  in  that  con- 
tract are  the  payee  of  the  note  on  the  one  side,  and  any 
endorsee  and  holder  of  the  note  on  the  other.  By  the 
mutual  agreement  of  these  parties,  all  the  endorsements 
may  be  erased.  When  the  note  comes  again  into  the  legal 
possession  of  the  payee,  both  the  parties  in  interest  in  the 
contract  aforesaid  become  united  in  the  same  individual, 
who  has  therefore  power  to  expunge  all  the  endorsements 
on  the  note,  and  to  sue  in  the  same  manner  as  though  lie 
had  never  parted  with  the  possession  of  it 

There  is  some  diversity  of  opinion  as  to  the  proof  neces- 
sary to  show  that  the  note  has  again  come  into  the  legal 
possession  of  the  payee.  In  Dugan  v.  The  United  States, 
3  Wheat.  183,  it  was  held  that  it  was  not  necessary  for  the 
payee  to  produce  any  receipt  or  endorsement  back  to  him- 
self. The  bare  possession  of  the  note  by  the  endorser  has 
sometimes  been  held  prima  fivcie  evidence  that  he  wa8 
again  the  legal  owner  thereof.  1  Dall.  191  and  note.  Bnt 
in  the  case  of  Long  eial.  v.  McCarty,  2  Dall.  147,  proof  of 
actual  payment  to  the  endorsee  was  considered  necessary 

to  enable  the  endorser  to  sue  in  his  own  name. 
*123  *Bnt  whatever  be  the  strength  of  the  presumption  in 

favor  of  the  payee,  who  has  again  obtained  the  actual 
possession  of  the  note,  the  mere  fact  of  a  suit  being  insti- 
tuted in  his  name  for  the  use  of  the  endorsee,  is  of  itself 
no  evidence  whatever  that  the  payee  is  in  possession.  The 
endorsee  may  have  brought  the  suit  in  that  form  without 
his  consent  or  knowledge.  At  all  events,  the  mere  insti- 
tution of  a  suit  in  that  form  raises  no  j^resumption  that 
the  payee  is  again  in  the  legal  possession  of  the  note,  and 
was  so  held  in  the  case  of  Bowie  for  the  use  of  Lndd  et  oL 
V.  Duval,  1  Gill  and  John,  175.    If,  therefore,  the  io^tni* 
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ment  on  which  this  suit  was  brought  had  been  a  mere 
promissory  note,  there  was  evidently  error  in  the  Court 
below. 

That  instrument  was,  however,  under  seal,  which  places 
the  case  in  quite  a  dilTerent  attitude.  In  the  absence  of 
special  statutory  provisions  on  the  subject,  this  would  be 
the  safest,  if  not  the  only  mode,  in  whiqh  the  endorsee  of 
a  writing  obligatory  could  institute  his  action  against  the 
maker.  The  instrurtient  being  under  seal  the  action  must 
be  debt,  and  there  is  very  high  authority  for  the  conclusion 
that  the  endorsee  cannot  sustain  debt  against  the  maker  of 
a  negotiable  instrument.  See  Chitty  on  Bills,  672.  But 
more  especially  Chitty 'sPleadinps,  117  and  124.  If  (his 
be  the  case,  and  if  the  endorsee  be  also  prevented  from 
saing  m  the  the  name  of  the  payee  for  his  own  use,  he 
will  be  denied  all  remedy  —  a  conclusion  which  never 
can  be  tolerated.  Whether  the  endorsee  can  sustain 
debt  against  the  maker  or  not,  we  will  not  now  further 
inquire;  but  in  the  face  of  so  respectable  authority  a  plaint- 
iff ought  never  to  be  driven  to  the  necessity  of  trying  such 
doubtful  experiments.  The  safe  and  proper  mode  to  have 
brought  the  suit,  would  have  been  that  adopted  in  the 
present  case.  . 

But  it  is  contended  that  the  statute  of  Michigan,  which 
wann  force  here  when  this  instrument  was  executed  and 
endorsed,  had  changed  the  former  law  in  this  particular. 
That  statute  makes  **all  notes  in  writing"  negotiable,  and 
authorizes  the  endorsee  to  maintain  an  action  thereon 
against  the  makers  and  endorsers  in  like  manner  as  in 
inland  bills  of  exchange,  and  not  otherwise.  Kow  there  is 
much  doubt  whether  this  statute  is  broad  enough  to  em- 
brace sealed  instruments;  but  even  if  it  were,  it  only  au- 
thorizes the  endorsee  to  maintain  an  action  ^'in  like  man- 
ner as  in  inland  bills  of  exchange,  and  not  oiherwisey  If 
at  that  time,  the  action  of  debt  would  not  have  lain  by  the 
endorsee  against  the  maker,  that  statute  can  hf^rdly  be  con- 
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sidered  as  changing  the  law  in  this  particular,  and  .depriy- 
ing  the  endorsee  of  the  privilege  of  bringing  suit  in  the 
accustomed  form.  We  therefore  conclude  that  the 
*124  law  as  it  existed  ^at  the  time  this  instrument  was 
executed  and  endorsed,  permitted  the  endorsee  to 
use  the  name  of  the  payee  as  the  plaintiff  in  an  action 
against  the  maker. 

But  the  statute  of  Iowa,  which  took  effect  a  few  days  pre- 
vious to  the  institution  of  this  action,  not  only  renders 
sealed  instruments  negotiable,  but  authorizes  the  endorsee 
to  maintain  '^the  same  kind  of  action"  against  the 
maker,  as  might  have  been  maintained  against  him  by  the 
obligee  or  payee,  in  case  there  had  been  no  assignment  of 
the  bond  or  note,  &c.  The  endorsee  could  now  clearly 
maintain  the  action  of  debt  against  the.  obligee  or  payee, 
and  perhaps  on  an  instrument  endorsed  subsequently  to 
the  passage  of  that  act,  the  endorsee  would  be  bound  to 
sue  in  his  own  name.  But  not  so  where  the  endorsement 
was  made  prior  to  the  taking  effect  of  that  statute. 

It  is  true  that  the  form  in  which  the  action  is  brought  is 
a  matter  that  pertains  to  the  remedy  to  a  certain  extent, 
rather  than  to  the  rights  of  the  parties.  This  is  so  much 
the  case,  that  although  an' instrument  had  been  assigned 
prior  to  the  enactment  of  the  Iowa  statute,  when  the  law 
required  the  assignee  to  sue  in  the  name  of  the  assignor, 
still  (if  the  terms  of  that  statute  are  suflBciently  compre- 
hensive) that  same  assignee  might  sue  in  his  own  name. 
Yet  if  he  prefers,  he  may  bring  suit  in  the  name  of  the 
assignor,  for  such  is  the  implied  permission  given  in  the 
assignment.  The  law,  at  the  time,  entered  into  the  agree- 
ment between  the  endorser  and  endorsee,  and  the  former 
thereby  authorized  the  latter  to  sue  the  maker  in  his  (the 
endorser's)  name.  The  subsequent  law  has  not  deprived 
him  of  this  right.  "We  are  therefore  of  the  opinion  that 
the  endorsee,  in  the  present  instance,  had  a  right  to  sue  in 
the  name  of  Hendershott,  for  his  use,  and  that  the  de- 
cisions of  the  Court  below  were,  therefore,  correct 

Judgment  affirmed|  accordingly. 
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bxANNABD  et  al.  V.  McCabtt. 

Error  to   Van  Bwren. 

Merely  selling  lands  belonging  to  the  United  States,  where  no  decep- 
tion is  practiced,  is  not  a  firaud  upon  the  purchaser. 

The  traffic  in  public  lands  is  not  illegal. 

*To  render  a  person  liable  to  the  penalty  of  the  Act  of  Congress  *125 
of  March  31, 1880,  although  the  agreement  not  to  bid  at  the  pub- 
lic sales  mast  be  positive^  it  need  not  in  all  cases  be  direct  (v). 

It  is  well  settled,  that  parol  proof  is  admissible  to  sustain  the  defence 
of  fraud,  or  illegality  in  a  contract,  though  under  seal. 

}n  an  action  of  covenant,  illegality  of  consideration  cannot  be  given 
in  evidence  under  the  general  issue,  but  must  be  specially  pleaded. 

A  judgment  wiU  not  be  disturbed  for  an  erroneous  instruction  of  the 
Court  below,  on  a  point  immaterial  to  the  issue. 

This  was  an  action  of  covenant  broken,  brought  on  an 
agreement  for  the  sale  of  a  claim  on  the  public  lands  of 
the  United  States. 

The  agreement  on  which  the  action  was  brought  was  as 
follows: — 

^^  Articles  of  agreement  made  and  entered  into  this  19tb 
day  of  October,  1837,  by  and  between  Isaac  W.  McCarty 
of  the  first  part,  and  Wm.  Stannard,  Obed  Stannard,  and 
Luther  A.  Jones  of  the  second  part,  witnesseth :  that  the 
said  party  of  the  first  part  has  sold  to  the,  party  of  the 
second  part  all  his  right,  title,  interest,  and  claim  to  the 
entire  undivided  half  of  the  claim  on  which  he  now 
resides,  on  the  west  side  of  the  Des  Moines  river,  and  in 
the  county  of  Yan  Buren,  being  the  same  claim  on  which 
the  town  of  Rochester  is  laid  off;  also,  one  other  claim  on 
the  east  side  of  said  river,  immediately  opposite  the  first 
mentioned  claim,  supposed  to  contain  about  one  hundred 
acres,  for  the  consideration  of  twenty-two  hundred  dollars ; 

(«)  Bowman  v,  Torr,  8  Iowa,  571. 
—  22 
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three  hundred  and  seventy-iive  dollars  to  be  paid  in  hand, 
the  receipt  whereof  is  hereby  acknowledged  ;  six  hundred 
and  twenty-flve  dollars  to  be  paid  on  or  before  the  fifteenth 
day  of  November  next ;  and  twelve  hundred  dollars  to  be 
paid  on  or  before  the  fii*st  day  of  September  next,  with  the 
privilege  of  putting  in  four  horses  in  the  last  mentioned 
payment,  at  their  valuation,  any  time  after  the  first  of 
March  next ;  the  balance  which  shall  remain  unpaid  on 
the  last  mentioned  sum  is  to  bear  interest  at  the  rate  of 
ten  per  cent  from  and  after  the  first  day  of  March  next; 
and  the  said  party  of  the  second  part  agree  to  pay  the 
said  sums  of  money  as  above  mentioned.  It  is  understood 
that  the  four  lots  purchased  at  the  sale  of  lots  by  the  party 
of  the  first  part  are  reserved  by  him  from  sale,  and  are 
not  included  in  this  agreement.  It  is  further  agreed  that 
the  party  of  the  first  part,  upon  receiving  the  said  sum  of 
six  hundred  and  twenty -five  dollars,  is  to  make,  execute, 
and  deliver  to  the  party  of  the  second  part,  a  quit  claim 
deed  for  all  the  interest  he  has  in  said  claims,  as  set  forth 

in  this  agreement. 
*126  *"  In  witness  whereof  the  said  parties  have  hereun- 
to interchangeably  set  their  hands  and  seals  the  date 
above  written. 

"  J.  W.  MoC ARTY  [seal], 

"WM.  STANNARD  [seal], 
"OBED  STANNARD  [seal], 
"  LUTHER  A.  JONES      [seal]. 

"19th  day.  of  October,  1837. 

"  In  presence  of  J.  W.  Randall." 

The  defendants  pleaded  non  est  factum^  and,  also,  fraud. 
Judgment  for  McCarty,  the  plaiutiflT  below.  Thereupon 
the  defendants  tiled  their  bill  of  exceptions,  as  follows:  — 

"  Be  it  remembered  that  on  the  trial  of  this  cause  the 
counsel  for  the  defendants  asked  the  Court  to  give  the  fol- 
lowing instructions,  to-wit :  — 
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^^First  That  the  selling  of  land  belonging  to  the 
United  States  is  a  fraud  upon  the  purchasers ;  which  in- 
•  stractions  the  Court  refused  to  give,  and  charged  the  jury 
that  such  sale  would  not  be  fraudulent  unless  deception 
were  practiced  upon  the  vendee ;  and  to  which  opinion  of 
the  Court  the  defendants,  by  their  counsel,  except. 

Second.  The  counsel  for  the  defendants  asked  the  Court 
to  instruct  the  jury  that  if  they  find  that  this  covenant 
was  made  by  the  defendants  for  a  covenant  for  a  quit 
claim  deed  on  the  part  of  the  plaintifi*,  for  public  lands 
belonging  to  the  United  States,  the  jury  must  find  for  the 
defendants ;  which  instructions  the  Court  refused  to  give, 
and  to  which  opinion  of  the  Court  the  defendants,  by  their 
oounsel,  except. 

"  Third.  That  if  the  jury  find  that  the  consideration 
for  the  covenants  made  by  the  plaintiff  was,  in  whole  or 
part,  that  plaintiff  was  to  convey  to  the  defendants  a  right 
to  purchase  the  land  at  the  auction  sales  of  the  United 
States,  and  the  plaintiff  sold  his  right  of  bidding  at  the 
said  salea  for  said  land,  that  the  plaintiff  cannot  recover, 
.and  that  it  is  not  necessary  that  this  agreement  or  promise 
should  be  in  writing;  which  said  instructions  were  given 
by  the  Court,  and  the  Court  further  instructed  the  jury  that 
the  evidence  must  prove  a  direct  and  positive  agreement 
not  to  bid  for  said  land  ;  to  which  opinion  the  defendants, 
by  their  counsel,  except. 

^^ Fourth.  That  the  agreement  between  the  parties  is  a 
concurrent  and  dependant  covenant,  and  that  in  order  to 
enable  the  plaintiff  to  recover,  he  must  show  that  he  has 
complied  with  his  part  of  the  agreement  or  covenant; 
which  instruction  the  Court  refused  to  give,  and  to  which 
opinion  of  the  Court  the  defendants,  by  their  counsel, 
except,  and  to  all  *  of  the  foregoing  opinions  and  *127 
instructions  of  the  Court  the  defendants  object  and 
except,  and  pray  that  this,  their  bill  of  exceptions,  may  be 
signed,  sealed,  and  made  a  part  of  the  record  in  this  case.^'. 
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Hall  &  Woods,  for  the  plaintiflfe  in  error. 

.   Wm.  H.  Starb  &  HuMPHBEYs,  for  the  defendant  in  error. 

WooDB.  This  contract  was  made  in  contravention  of  an 
act  of  the  United  States,  and  is,  therefore,  void.  Laws  of 
the  United  States,  1830,  March  31,  sec.  4  and  5;  Am. 
Com.  Law,  258. 

Humphreys.  The  action  is  brought  for  breach  of  cove- 
nant to  convey  land.  It  has  been  early  settled  in  Pennsyl- 
vania that  a  possessory  interest  in  land  is  a  good  consider- 
ation. If  a  person  has  any  interest  in  land  it  is  a  snbject 
of  sale.  If  the  plaintiff  makes  out  that  the  covenant  is 
broken,  it  is  for  the  defendant  to  show  that  the  contract 
was  void.  That  is  to  be  done  by  direct  and  positive  testi- 
mony, and  can  be  done  in  no  other  way.  There  is  no 
evidence  of  a  contract  that  McCarty  shall  not  bid.  The 
contract  is  that  for  a  consideration  in  money  Stannard  shall 
convey  the  possessory  interest  in  the  claim. 

Wm.  H.  Starr.  I  cannot  agree  with  my  colleagne  that 
Congress  meant  only  to  impose  a  penalty  for  an  act ;  and 
not  to  make  that  act  void.  Is  the  contract  declared  on 
such  a  contract  as  is  prohibited  in  the  statute  ?  If  it  is  not, 
can  the  Court  allow  parol  evidence  to  show  there  was  an- 
other contract  between  the  parties  ?  Otherwise  the  Coart 
could  not  instruct  the  jury  as  to  any  thing  not  in  the  con- 
tract. The  Court  alone  is  to  judge  if  the  contract  is  illegal 
The  charge  was,  therefore,  not  properly  asked  for.  Has 
this  contract  any  resemblance  to  such  contracts  as  are  re- 
ferred to  by  act  of  Congress  ?  The  defendants'  counsel 
asked  the  Court  to  instruct  the  jury  that  if  the  contract 
was  to  sell  his  right  of  bidding  at  the  public  sales,  it  was 
void ;  and  the  Court  so  instructed  the  jury.  I^  a  person 
relinquishes  his  right  of  bidding  at  the  public  sales,  this  is 
not  such  a  contract  as  is  prohibited  by  the  law  of  the  United 
States. 
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Hall.     The  property  in   claims  is  recognized  by  the 
laws  of  this  territory ;  and  is  peculiar  to  the  laws  of  this 
territory.     A  claim,  in  the  language  of  this  country,  has  a 
judicial  existence.     McCarty,  the  plaintiff  below,  sold  to 
the  defendant  below  a  claim.     We  must  look  to  the  law 
to  find  a  definition  of  a  claim.     It  is  an  interest  in  the 
public   lands  arising  from  possession  and  improvement. 
This  is  the  description  of  property  sold  by  McCarty  to 
the  defendant  below.     On  that  contract  he  *  brought  *128 
his  action  to  recover  the  sum  promised  for  the  pur- 
chase.    What  was  the  consideration  or  inducement  for  this 
promise  ?    It  must  be  something  more  than  the  mere  pos- 
session  for  twelve  or  eighteen   months,   until  the   land 
should  be  brought  into  market.     Fraud  vitiates  any  con- 
tract, and  so,  also,  does  anything  against  law  or  public 
morals.     It  was  for  the  jury  to  decide  whether  the  law 
had  been  violated  or  not.     The  Court  was  requested  to  in- 
struct the  jury,  and  they  did  instruct  them,  that  if  the  con- 
sideration of  the  contract  was  to  convey  the  right  of  bidding 
at  the  sales  of  public  lands,  it  was  void.     It  is  intended  by 
the  statute  that  there  shall  be  a  direct  and  positive  agree- 
ment.    Suppose  a  person  should  make  an  agreement  with 
all  having  claims  that  they  should  be  on  the  Des  Moines 
river  on  the  day  of  sale ;  would  the  Court  exclude  all  evi- 
dence to  show  the  object  of  the  agreement,  and  everything 
not  in  the  contract  itself? 

By  THE  CouBT,  Mason,  Chief  Justice. — This  was  au 
action  of  covenant,  to  which  the  defendants  had  pleaded 
noninf regit  con/oentionem^  and  non  est  factum  /  and,  under 
these  pleas,  had  given  notice  of  fraud  as  a  further  de- 
fenee.  Neither  by  plea  nor  notice  was  any  mention  made 
of  illegality  as  a  ground  of  dei'ence.  On  the  trial  of  the 
cause,  several  instructions  were  asked  of  the  Court,  which 
being  mostly  refused,  exceptions  were  taken,  and  the  case 
brought  up  on  writ  of  error. 
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The  first  instniction  asked  was,  that  the  selling  of  land 
belonging  to  the  United  States  was  a  fraud  upon  the  por- 
chasers  —  which  the  Court  refused,  and  charged  the  jury 
that  such  sale  would  not  be  fraudulent  unless  deception 
were  practiced  upon  the  vendees.  This  is  so  clearly  cor- 
rect as  scarcely  to  need  notice.  Such  a  sale  might  not 
constitute  a  sufficient  consideration  for  a  promise,  bat 
would  not  be  fraudulent  where  no  fraud  was  practiced. 

The  next  instruction  asked  and  refused  was,  that  if  the 
jury  found  this  covenant  was  made  for  a  quit  claim  deed 
from  the  plaintiff  below  for  public  lands  belonging  to  the 
United  States,  they  must  find  for  the  defendant.  The  only 
particular  in  which  this  question  differs  from  that  just  con- 
sidered is,  that  it  may  be  contended  that  the  traffic  in 
public  lands  is  illegal.  This  subject  has  been  so  frequent- 
ly considered  in  this  Court,  that  it  is  uuncessary  for  us  to 
express  our  coincidence  with  the  views  of  the  Court  below 
further  than  by  referring  to  the  case  of  Hill  v.  Smith,  de- 
cided at  the  last  term  of  this  Court.  We  have  not  changed 
the  opinions  there  expressed. 

But  the  principal  point  relied  upon  in  this  case  by 
*129  the  plaintiffs  in  *error  is,  that  after  the  Court  below 
had,  in  accordance  with  their  request,  instructed  the 
jury  "  that  if  they  found  that  the  consideration  for  the  cov- 
enants made  by  McCarty  was,  in  whole  or  in  part,  that  he 
was  to  convey  to  the  defendants  below  a  right  to  purchase 
the  land  at  the  auction  sales  of  the  United  States,  and  that 
he  sold  his  right  of  bidding  at  the  land  sales  for  said  land, 
that  he  could  not  recover,  and  that  it  was  not  necessary 
that  this  agreement  or  promise  should  have  been  in  writ- 
ing ; "  the  Court  further  instructed  the  jury  that  the  evi- 
dence must  prove  a  direct  and  positive  agreement.  This 
latter  instruction  is  deemed  error. 

To  sustain  themselves  in  this  position,  they  rely  upon  the 
fourth  section  of  the  act  of  Congress,  approved  March  81, 
1830,  entitled  ^^  An  Act  for  the  relief  of  the  purchasers  of 
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public  lands,  and  for  the  suppression  of  fraudulent  practices 
at  the  public  sales  of  the  lands  of  the  United  States."  This 
section  renders  it  highly  penal  for  any  person  to  bargain, 
contract,  or  agree,  or  who  shall  attempt  to  bargain,  contract, 
or  agree  with  any  other  person  not  to  bid  upon  the  lands, 
&c.  It  is  a  general  principal  in  the  construction  of  stat- 
utes, that,  in  penal  laws,  nothing  is  to  be  taken  by  impli- 
cation, but  they  are  to  be  construed  strictly.  Still,  we  think 
the  Court  went  too  far  in  charging  the  jury  that  the  agree- 
ment must  be  direct  SLud  positive.  Sometliing  more  than 
a  vague  understanding  is  necessary  to  render  a  person  lia- 
ble to  the'  penalty  of  this  statute.  Still  a  positive  but  in- 
direct agreement  would  be  sufficient  for  this  purpose.  The 
law  will  not  permit  itself  to  be  so  easily  evaded. 

For  the  defendant  in  error,  it  was  contended  that  the 
written  agreement  between  the  parties  and  on  which  the 
action  was  brought,  must  be  the  only  proof  of  an  illegal 
contract ;  that  parol  proof  was  inadmissable  for  this  pur- 
pose. But  this  position  cannot  be  sustained.  It  is  well 
settled  that  parol  proof  is  admissable  to  sustain  the  defence 
of  fraud  or  illegality  in  a  contract,  though  under  seal. 
Saunders  on  Pleading  and  Evidence,  528,  578. 

There  is,  however,  still  an  obstacle  to  the  reversal  of  the 
judgment  below.  The  state  of  the  pleadings  did  not  per- 
mit the  defence  of  illegality  to  be  made  at  all.  In  an  ac- 
tion of  assumpsit,  fraud  or  illegality  may  be  given  in  evi- 
dence under  the  general  issue ;  but  the  pleas  in  an  action 
of  debt  or  covenant  are  not  so  broad.  It  is  a  well  estab- 
lished rule,  that  in  an  action  on  a  specialty,  unless  it  be 
void  at  common  law,  illegality,  to  be  made  available,  must 
be  specially  pleaded.  1  Saund.  296-6;  Chitty  on 
Pleading,  520 ;  Saund.  on  PI.  and  Ev.  576.  We  *see  *130 
no  good  reason  for  relaxing  this  rule,  which  is  calcu- 
lated to  develop  by  the  pleadings  the  true  issue  to  be  tried 
by  the  jury.  The  whole  of  the  instructions,  therefore, 
asked  or  given  on  the  subject  of  illegality  of  consideration, 
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were  inapplicable  to  the  legitimate  issue  then  before  the 
jury;  and  we  cannot,  of  course,  reverse  a  judgment  for 
misdirection  of  the  jurj  on  a  mere  speculative  or  immate- 
rial point. 
Judgment  below  afSrmed,  accordingly. 


John  Meldrum  v.  James  Clakk. 
Error  to  De%  Moines, 

Between  the  parties  to  an  instrument,  the  date  raises  a  legal  presump- 
tion of  the  time  of  its  execution. 

Where  an  instrument^  executed  by  a  third  person  to  the  defendant,  is 
brought  in  to  defeat  the  plaintifTs  action,  and  the  time  of  its  execation 
becomes  a  material  fact  in  the  case,  the  mere  date  is  no  evidence  of 
that  time. 

This  was  an  action  of  covenant  brought  in  the  District 
Court  by  Clark  against  Meldrum,  the  declaration  being  as 
follows :  — 

"IOWA  TERRITORY,) 

*'  Des  Moines  County,    )     * 

"  District  Courts  September  Term^  1839. 

''James  Clark,  plaintiff,  by  his  attorneys,  D.  Rorer  and 
W.  Henry  Starr,  complains  of  John  Meldrum,  defendant, 
of  a  plea  of  covenant  broken. 

"  For  that  the  said  defendant,  heretofore,  to-wit:  on  the 
26th  day  of  January,  1837,  to-wit :  .at  the  county  aforesaid, 
by  his  deed  of  that  date,  in  Court  here  now  ready  to  be 
produced,  covenanted  with  the  said  plaintiff  as  follows,  to- 
wit: 

" '  Des  Moines  County,  Wisconsin  Tbbbitoby,  I 

"  '  January  26,  1837.         f 

"  *  Know  all  men  by  these  presents,  that  I,  John  Meldrum, 
of  the  county  aforesaid,  have  this  day  sold  unto  Jamea 
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Clark,  of  the  same  coontj  as  aforesaid.  Kow,  the  condr 
tion  of  the  above  is  such,  that  the  said  John  Meldnim, 
for  and  in  consideration  of  the  purchase  money  of  *two  *131 
certain  strips  of  land,  lying  on  the  north  side  of  the 
quarter  section  of  land  that  I  live  on,  and  on  the  quarter 
immediately  east  of  my  quarter  I  live  on,  described  as 
aforesaid,  and  running  forty-two  rods  on  the  north  side  of 
the  two  quarter  sections  aforesaid  (meaning  two  quarter  sec- 
tions aforesaid) ;  and  I,  the  said  John  Meldrum,  for  and  in 
consideration  aforesaid,  do  bind  myself,  my  heirs  and  as- 
signs, to  make  a  deed  in  fee  simple  to  the  said  James  Clark, 
his  heirs  or  assigns,  on  demand,  after  I  obtain  it,  if  I  ever 
do,  by  pre-emption  or  otherwise ;  and  I  do  further  bind 
myself  and  heirs  and  assigns,  if  I  sell  my  claim,  to  take  a 
like  bond  for  the  benefit  of  said  James  Clark,  his  heirs  or 
assigns.  And  the  said  James  Clark  binds  himself  to  pay 
said  purchase  money,  or  the  same  amount,  to  the  said  Mel- 
drnm, his  heirs  or  assigns.  In  testimony  whereof,  I,  the  said 
Meldrum,  have  hereunto  set  my  hand  and  seal,  the  day 
and  year  and  month  aforesaid. 

"  'JOHN  MELDRUM  [seal]. 

^  ^  Signed,  sealed,  and  delivered  in  presence  of 

"  *  jAliSS  LOBTON, 

"*Amo8  Ladd.'" 

"  Now  the  said  plaintiff  avers  that  the  said  John  Mel- 
drum has  sold  his  claim  referred  to  in  his  said  covenant 
above  recited,  to-wit :  at  the  county  aforesaid.  Yet,  nev- 
ertheless, the  said  John  Meldrum,  defendant,  not  regarding 
his  said  covenant,  did  not  take,  nor  hath  he  taken  a  bond 
according  to  his  said  covenant  for  the  benefit  of  the  said 
James  Clark,  his  heirs  or  assigns,  although  the  said  James 
Clark  always  has  been  ready  and  willing,  and  still  is  ready 
and  willing  to  do,  submit  to,  and  perform  all  things  on  his 
part  covenanted  to  be  done  to  or  for  the  said  defendant  by 
or  in  consideration  of  said  covenant.  And  so  the  said  de- 
—23 
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fendant,  his  covenant  aforesaid  in  this  respect  has  not  kept, 
but  )ias  broken  the  same  to  the  damage  of  the  said  plaint- 
iff ei^ht  hundred  dollars,  and  therefore  he  sues." 

To  this  declaration  the  defendant  demurs  specially,  and 
sets  forth  the  following  causes ;  viz :  — 

''  First,  There  is  no  sufficient  breach  of  the  covenant  al- 
leged. 

"  Second.  The  bond  on  which  this  action  is  bronght 
contains  two  distinct  covenants,  if  it  contains  any,  the  lat- 
ter depending  for  its  effect  on  the  breach  or  performance 
of  the  tirst,  and  there  is  no  breach  of  the  first  condition  al- 
leged, nor  is  the  fact  negatived  that  the  defendant  has  net 
made  a  fee  simple  title  to  the  said  pieces  of  land, 
*132  or  that  the  same  was  *ever  demanded  according  to 
the  conditions  of  the  covenant,  nor  is  it  alleged  that 
said  defendant  has  ever  obtained  a  deed  for  the  same. 

^'  Third.  Plaintiff  has  not  ailedged  an  offer  to  perform, 
on  his  part,  his  conditions  of  the  covenant. 

"  Fourth.  The  bond  on  which  this  action  is  brought,  does 
not  contain  material  covenants  to  bind  both  parties." 

The  demurrer  was  overruled,  and  afterwards,  at  the  Feb- 
ruary term,  1840,  a  plea  of  performance  was  pot  in.  On 
this  plea  the  jury  found  for  the  plaintiff,  and  his  damages 
at  one  hundred  and  and  fifty-seven  dollars  and  fifty  cents. 
Thereupon  the  defendant  moved  for  a  trial  de?wvo. 

1.  Because  the  damages  are  excessive. 

2.  The  verdict  is  against  law  and  evidence. 

And  the  motion  was  overruled  and  the  defendant  excepts 
thereto  as  follows :  — 

*'Be  it  remembered,  that  on  the  trial  of  the  above  canse, 
which  came  on  to  be  tried  on  issue  joined  on  defendant's 
plea  of  performance,  the  defendant  offered  a  bond,  taken  in 
his  name,  for  the  benefit  of  said  Clark,  in  evidence  to  sop- 
port  hia  pljQ%  bearing  date  the  first  day  of  April,  1839 ;  bat 
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offered  no  evidence  to  prove  the  date  wluch  was  betore 
the  commencement  of  this  suit ;  the  pUiintiff  contended 
that  the  date  of  the  bond  was  not  prima  facie  evidence  of 
its  real  date,  and  that  the  jury  might  infer  that  it  was  exe- 
cuted subsequently  to  the  institution  of  said  suit,  notwith- 
standing the  said  bond  was  under  seal;  and  the  Court 
thereupon  instructed  the  jury,  the  date  of  the  bond  was  no 
legal  presumption  of  its  real  date,  and  that  the  jury  might 
infer  that  said  bond  has  been  antedated,  although  no  evi- 
dence had  been  given  to  prove  that  said  bond  had  been  an- 
tedated, and  that  if  the  jury  should  presume  from  all  the 
circumstances  that  said  bond  had  "been  executed  since  the 
mstitution  of  said  suit,  that  tliey  must  find  for  the  plaintiff; 
to  which  opinion  of  the  Court  the  defendant,  by  his  coun* 
sel,  excepts,  &c" 

Bbowning,  for  plaintiff  in  error. 

Where  a  note  is  payable  on  demand,  the  demand  must 
be  proved  to  have  been  made  before  the  action  is  brought ; 
and  on  a  covenant  to  make  a  deed  on  demand,  the  demand 
must,  in  like  manner,  be  proved.  But  the  proof  must  not 
be  more  extensive  than  the  allegations  of  the  declaration.  It 
must  be  co-extensive  with  them.  It  is  necessary  for  the 
plaintiff  to  state  all  the  circumstances  of  the  case  that 
give  him  a  right  of  action.  It  would  be  necessary, 
^tiierefore,  for  him  to  state  that  Meldrum  had  ac-  *138 
quired  a  title  from  the  United  States,  and  that  Clark 
had  made  his  demand  for  a  deed,  and  that  Meldrutn  had 
refused  to  convey.  There  is  no  compulsion  on  the  govern- 
ment to  make  a  title. 

Sorer,  for  the  defendant  in  error,  contended  that  the 
bond  sued  on  contains  two  distinct  covenants  from  Mel- 
drum to  Clark :  one  that  he  would  convey  on  demand,  if  he 
obtained  title ;  the  other,  that  if  he  sold  his  claim  before 
he  procured  title,  he  would  take  a  like  bond  from  the  pur* 
chaser  for  the  benefit  of  Clark. 
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That  OD  the  last  named  covenant  the  plaintiff  below 
brings  his  suit,  disregarding  entirely  the  first  named  cove- 
nant, and  avers  in  his  declaration  that  Meldram  did  sell 
.without  procuring  title,  which  averment  negatives  the  idea 
that  he  ever  did  obtain  title  to  the  premises  alluded  to  in 
the  bond.  He  also,  for  breach,  avers  that  he  did  not  take 
of  the  purchaser  a  like  bond  for  the  benefit  of  Clark.  To 
this  declaration  the  defendant  below  demurs,  and  for 
cause  of  demurrer  says  Clark  did  not  allege  a  demand  of 
a  title  before  suit.  For  this  demand  there  could  be  no  ne- 
cessity in  a  suit  on  the  covenant  to  take  a  bond  for  the 
benefit  of  Clark.  Another  cause  of  demurrer  assigned  is, 
that  the  breach  is  insufficiently  stated.  As  to  this  point, 
it  is  sufficient  to  say  that  the  breach,  as  assigned,  is  co^x- 
tensive  with  the  charge  as  laid  in  the  declaration.  And 
this  is  all  the  law  requires.  At  common  law,  in  covenant 
on  a  bond,  '*  the  plaintiff  could  assign  only  one  breach  of 
the  condition,"  &c.  1  Ch.  PI.  330.  We  have  no  statute 
changing  the  law  in  this  respect  —  hence  the  assignment 
of  the  breach  is  sufficient. 

The  counsel  of  the  plaintiff  in  error,  having  passed  over 
the  other  two  causes  of  demurrer  by  him  assigned,  it  is 
deemed  unnecessary  to  advert  to  them  further  than  merely 
to  suggest  that,  as  to  Clark's  not  offering  to  comply  on  his 
part,  he  had  no  compliance  to  make,  except  to  pay  the 
money  stipulated  when  the  title  should  be  obtained  and  a 
conveyance  made  to  him,  of  which  having  been  done  there 
is  not  any  pretence. 

As  to  the  point  raised  by  the  bill  of  exceptions,  there  is 
no  proof  of  any  like  bond  with  the  original  having  been 
taken  by  Meldrum.  The  exceptions  show  the  bond  offered 
in  evidence  to  have  been  taken  in  the  nams  of  Meldnm 
for  the  benefit  of  Clark.  Had  a  like  bond  been  taken,  it 
must  have  been  taken,  like  the  original^  in  the  name  of 
dark. 

The  nominal  date  affixed  to  the  bond  offered  in  evi- 
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deuce  under  the  plea  of  performance,  is  not  self  evidence 
of  its  own  correctness.  And  it  does  not  appear  that  any 
collateral  proof  the  real  date  of  the  bond  was  introduced 
on  the  trial  below.  Nor  does  it  appear  in  evidence 
that  *the  bond  ever  came  to  the  knowledge,  posses-  *134 
sion,  or  control  of  Clark,  so  as  to  enable  him  to  avail 
himself  thereof.  As  to  the  statement  of  the  breach,  in 
addition  to  1  Ch.  Plead.  330,  above  cited,  see  ib.  326,  326, 
327, 328,  329  ;  6  Cranch,  127 ;  8  John.  Ill ;  7  John.  376 ; 
2  Hen.  &  Man.  446. 

In  relation  to  the  date  of  the  bond  offered  in  evidence, 
and  the  charge  embodied  in  the  bill  of  exceptions,  it  is  ob- 
vious that  the  real  date  of  a  deed  is  the  time  of  its  deliv- 
ery. In  this  case,  the  bond  referred  to  is  a  deed  within  the 
meaning  of  the  law ;  and  the  date  would  be  from  the  de- 
livery to  Clark,  the  person  beneficially  interested,  and  not 
to  Meldrum ;  for  it  could  avail  Clark  but  little  that  a  bond 
for  his  benefit  (nominally)  had  been  taken,  if  placed  be- 
yond his  reach  and  control. 

OsiMES,  for  plaintiff  in  error,  in  reply.  It  is  no  matter 
whether  the  bond  is  in  compliance  with  the  statute  or  not. 
The  only  question  here  is,  whether,  admitting  the  bond  to 
be  genuine,  the  date  is  any  presumption  of  the  true  date. 
The  original  contract  does  not  require  that  a  bond  shall  be 
given.  It  binds  him  to  take  a  bond  for  the  benefit  of 
Clark,  when  he  shall  convey.  If  a  bond  should  be  exe- 
CQted,  we  don't  know  that  Clark  would  be  entitled  to  any 
benefit  from  it.  He  would  not  be  entitled  to  the  posses- 
sion.   Swift's  Dig.  665. 

Btthb  Couet,  Mason,  Chief  Justice. — This  action 
was  brought  upon  an  instrument  containing  an  alternative 
covenant.  If  the  defendant  below  ever  obtained  title  to 
the  lands  referred  to,  he  was  bound  to  convey  to  Clark. 
If  he  sold  his  interest  before  obtaining  such  title,  he 
was  bound  to  take  from  the  purchaser  a  like  bond  for 
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Clark^s  benefit.  The  latter  branch  of  this  covenant  w«8 
that  alone  in  relation  to  which  there  was  an  alleged  breach. 
In  the  nature  of  things,  both  could  not  be  broken.  The 
breach  of  either  was  sufficient  to  enable  the  plaintiff  be- 
low to  sust^n  his  action,  and  the  declaration,  therefore, 
in  this  respect,  was  sufficient. 

The  main  point  in  the  case,  however,  is,  that  in  rel^on 
to  the  date  of  the  bond  purporting  to  have  been  taken  bj 
Meldrum  from  the  person  to  whom  he  sold,  perform- 
ance has  been  pleaded,  and,  to  sustain  this  plea,  a  bond 
was  offered  in  evidence,  dated  anterior  to  the  commence- 
ment  of  the  suit  If  Meldrum  had  sold  the  clAim  prior 
to  the  bringing  of  the  suit,  and  if  the  bond  taken  from 
the  v«ndee  was  not  executed  until  qftenocMrda^  it  woald 
be  no  defense  to  the  action  whatever.  The  time  of  the 
execution  of  that  bond,  therefore,  becomes  a  material 
fact  And  how  was  that  fact  proposed  to  be  proved  ?  By 
the  date  of  the  instrument  itself,   to  which  Olark  was 

neither  party  nor  privy. 
*135  *There  is  no  doubt  but  that,  as  between  the  parties 

to  an  instrument,  the  date  raises  a  legal  presumption 
of  the  time  of  its  execution.  It  amounts  to  a  mutual  ad- 
mission in  such  a  shape  as  to  become  legal  testimony. 
But  to  permit  the  defendant  and  a  third  person  to  make 
evidence  between  themselves  that  shall  bind  the  plaint- 
iff without  his  consent  or  knowledge,  would  be  over- 
throwing one  of  the  fundamental  and  meet  salutary  rules 
of  evidence. 

Suppose  the  bond  had  been  without  date,  and  that  sub- 
sequently the  parties  thereto  had,  under  their  hands  and 
seals,  executed  a  separate  instrument  declaring  the  bond 
to  have  been  executed  on  a  particular  day,  would  this  hare 
been  competent  testimony  against  Clark  ?  If  such  evi- 
dence be  admissible,  why  might  not  all  the  evidence  in 
the  case  be  manufactured  in  the  same  manner?  We  can 
see  no  reason  why  a  different  rule  should  be  applied  in 
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this  case,  from  that  which  is  followed  Ib  the  proof  of  any 
other  material  fact. 

We  have  no  doubt,  therefore,  of  the  correctness  of  the 
position  that,  where  an  instrument  executed  by  a  third 
person  to  the  defendant  is  brought  in  to  defeat  the  plaint- 
iff's action,  and  the  time  of  its  execution  becomes  a  ma- 
terial fact  in  the  case,  the  mere  date  is  no  evidence  of  that 
time.  If  objected  to,  therefore,  the  bond  taken  by  Jlel- 
drum  should  not  have  been  received  in  evidence  at  all  until 
proved  to  have  been  executed  prior  to  the  commence- 
ment of  the  suit.  Having  been  admitted,  the  charge  of 
the  Court  was  substantially  correct.  We  must  understand 
that  charge  as  applied  to  the  facts  of  this  case,  and  the  im- 
port of  the  language  to  be  somewhat  qualified  by  the  other 
circumstances  stated  in  the  bill  of  exceptions. 

It  was  objected  by  the  defe^dant  in  error,  that  there 
should  have  been  a  tender  by  Meldrum  to  Clark ;  and,  also, 
that  the  bond  should  have  been  taken  directly  to  Clark, 
hot  these  points  need  not  now  be  considered,  as  they  could 
not  change  the  result. 

The  judgment  of  the  Court  below  will,  therefore,  be  af- 
firmed. 


*JoHN  Pierson  v.  Andrew  Steortz.        *1S6 

JErrar  to  Des  Moinea. 

The  role  which  ezclndes  testimony  in  relation  to  communications 
made  to  counsel  has  never  been  extended  further  than  to  embrace 
difldoBures  made  to  practicing  attorneys  for  obtaining  professional 
advice  (if). 

The  exemption  must  be  confined  to  cases  of  strict  professional  inter- 
course. 

To  can  another  "  thienng  **  is  actionable. 

(«)  See  Bey.  §  8066 ;  Sample  v.  Frost,  10  Iowa,  266. 
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This  was  aa  action  of  trespass  on  the  case,  for  slander. 
The  declaration  alleged  that  the  defendant  had  uttered  the 
following  scandalous  and  opprobrious  words  of  and  to  the 
plaintiff;  to- wit:  "  You  are  a  dirty j  trifling^  thiemg 
puppy  /  you  will  steal^  and  the  whole  set  of  you  "  (mean- 
ing the  said  plaintiff  and  his  family  relations).  The  second 
count  charges  the  first  part  of  the  same  words.  The  third 
charges  the  same  as  the  first.  The  fourth  count  allies 
the  defendant  to  have  said,  "  7  know  him  from  his  cradU, 
He  is  a  thief  and  always  would  stedl?^  The  fifth  charges 
the  words  ^^  he  is  a  thief, '^^  the  defendant  pleaded  not 
guilty.    Verdict,  guilty. 

The  defendant  moved  for  a  new  trial  for  the  following 
reasons :  — 

"  First  Because  the  testimony  of  William  Griffey  was 
improperly  admitted  to  the  jury. 

"  Second.  Because  the  Court  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  for  words  spoken  in 
the  heat  of  passion,  and  on  account  of  provocation  from 
the  plaintiff,  and  refuses  to  instruct  them  that  in  such  case 
the  plaintiff  was  entitled  only  to  nominal  damages,  if  any. 

"  Third.  Because  the  Court  instructed  the  jury  that  the 
words,  *  you  are  a  dirty,  thfiing,  thieving  puppy,'  were  ac- 
tionable^^ se. 

"  Fourth.  Because  the  evidence  did  not  support  and  cor- 
respond with  the  allegations  in  the  third  and  fourth 
counts  —  upon  which  counts  the  jury  found  their  verdict 

"  Fifth.  Because  the  evidence  under  the  fourth  count 
was  as  follows :  'In  May  or  June  last,  I  was  riding  with 
Mr.  Pierson  toward  Augusta.  On  our  way  there,  Piereon 
got  to  talking  about  what  he  had  lost  since  he  came  to  this 
country,  and  began  to  talk  about  losing  by  Steortz  being 
on  his  place ;  and  said  he  is  a  thief,  he  had  stolen  my 
*187  timber;  he  always  *  would  steal;  he  knew  him  from 
a  boy.'  That  this  evidence  does  not  support  said 
fourth  count. 
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'^  Sixth,  Because  under  the  third  count  the  evidence  was 
SB  follows :  '  I  was  in  the  timber  when  Pierson  came  there. 
Pierson  asked,  "  Who  has  cut  my  timber? " '  Steortz  replied 
to  him.  Pierson  then  said,  '  you  are  a  dirty,  trifling,  thiev« 
ing  puppy  ; '  and  that  such  evidence  does  not  support  the 
count,  and  the  verdict  on  tliis  count  is  contrary  to  law  and 
evidence. 

^^  Seventh.  Because  after  proof  that  the  words  were  spoken 
in  the  heat  of  passion,  or  if  the  defendant  had  received 
provocation,  if  the  defendant  was  speaking  of  plaintijBTs 
entry  and  trespass  upon  his  land,  that  in  such  case  the  bur- 
den of  proof  of  malace  was  upon  the  plaintiiF. 

^  Eighth.  The  verdict  was  against  law  and  evidence.'* 

Motion  for  a  new  trial  overruled ;  and  thereupon  the  de- 
fendant excepts  to  the  opinion  of  the  Court. 

There  was,  also,  a  motion  in  arrest  of  judgment  for  the 
same  causes  as  the  above ;  and  overruled. 

On  the  trial  of  the  cause  before  the  jury  in  the  District 
Court,  William  Griffey  was  called  upon  to  testify,  who 
stated  that  he  was  an  acting  magistrate,  and  that  he  usually 
did  the  business  of  the  defendant ;  that  Griffey  frequently 
gave  advice  and  council.  That  Pierson  came  to  him  and 
spoke  as  follows.  And  the  declarations  of  Pierson  at  that 
time,  to  Griffey,  were  called  for  by  the  plaintifil  The  defend- 
ant objected,  and  his  objection  was  overruled.  Whereupon 
Griffey  said,  '^  he  came  into  the  office  and  said  he  had  an- 
other troublesome  case ;  that  Steortz  was  cutting  and  steal- 
ing his  timber.  I  advised  him  to  let  him  alone  and  not 
sue  him  at  present." 

Grimes,  for  the  plaintiff  in  error. 

BoB£B,  for  the  defendant  in  error. 

By  the  Coubt,  Mason,  Chibf  Justice. —  The  first  point 
t9mA  in  this  case  is  iii  relation  to  thd  admiiasibility  of  QtiSr 
—24 
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fey's  testimony.  He  was  an  acting  magistrate,  and  usnally 
did  the  business  of  the  defendant  below,  and  fireqnentlj 
gave  advice  and  counsel.  His  testimony  was  thereupon 
objected  to  on  account  of  the  confidential  nature  of  die 
communication  made  to  him  by  Pierson^ 

The  circumstances  of  the  case  as  above  detailed,  would 
not  have  justified  the  exclusion  of  the  testimony. 
*188  The  rule  of  exemption  within  *which  it  is  sought  to 
include  this  case,  has  never,  we  believe,  been  ex- 
tended further  than  to  embrace  disclosures  made  to  pracd* 
cing  attorneys  for  the  purpose  of  obtaining  professional  ad- 
vice. Such  a  latitude  of  construction  as  is  now  contended 
for  would  operate  very  prejudicially  to  the  pu\)lic  welfare, 
by  affording  to  crime  most  important  facilities  for  its  cou- 
Bumation,  and  in  many  cases  an  impenetrable  shield  against 
detection.  It  would  enable  malefactors  to  plot  with  impu- 
nity, to  communicate  their  nefarious  designs,  or  exhibit 
their  enticements  without  restraint  to  every  person  who 
will  state  that  he  is  accustomed  to  give  them  counsel  and 
advice.  A  single  glance  is  sufiicient  to  show  the  propriety 
of  confining  the  exemption  to  cases  of  strict  professional 
intercourse. 

But  the  testimony  of  Griffey,  as  detailed  in  the  bill  of  ex- 
ceptions, was  applicable  to  neither  of  the  counts  on  which 
the  defendant  was  found  guilty,  and  could,,  therefore,  have 
had  nothing  to  do  with  sustaining  the  action.  At  the  most, 
it  only  operated  as  a  circumstance  to  aggravate  the  malice 
of  the  defendant  below  in  uttering  the  actionable  words. 
They  went  to  the  jury  with  all  the  accompanying  circum- 
stances. If  they  believed  the  words  to  have  been  spoken 
bona  fide^  with  the  intention  of  obtaining  advice,  they  did 
not,  of  course,  regard  them  as  evidence  of  malice,  and 
therefore  gave  them  no  weight. 

Another  act  of  the  Court  below,  which  forms  an  alleged 
ground  of  error,  was  the  overruling  of  the  motion  in  arrest 
of  judgment.    If  the  declaration  were  sufficient  to  support 
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the  verdict,  we  see  nothing  in  the  reasons  on  which  the 
motion  was  founded,  nor  in  the  arguments  of  the  counsel, 
which  would  justify  us  in  interfering  with  the  judgment 
already  rendered. 

The  third  count- is  that  which  is  regarded  as  peculiarly 
defective.  The  question  of  the  sufBciency  of  that  count 
turns  principally  upon  the  fact  of  whether  the  words  "  you 
are  a  dirty,  trifling,  thieving  puppy,"  are  actionable  in 
themselves.  It  is  contended  that  the  words  ^^  thieving" 
and  "  thievish,"  are  nearly  synonymous.  We  think  others 
wise.  The  former  implies  action,  the  latter  mere  propen- 
sity. The  mere  ungratified  inclination  to  steal,  renders 
one  thievish,  but  he  cannot  be  properly  denominated  a 
"  thieving  puppy,"  unless  practice  exercise  has  been  given 
to  that  inclination.  To  call  another  a  sheep-stealing  rogue, 
has  been  held  actionable,  7  Bac.  Abr.  297 ;  and  we  see 
no  substantial  distinction  between  these  words  and  those 
set  forth  in  the  third  count.  The  circumstances  under 
which  the  words  were  spoken  might  have  been  such  as  to 
have  justified  the  conclusion  that  there  was  no  inten- 
tion to  ^charge  the  actual  commission  of  any  crim-  *139 
inal  act,  but  this  is  a  matter  of  evidence.  The  words, 
unexplained,  certainly  do  contain  an  accusation  of  theft,  suf- 
ficient to  sustain  the  count.  As  to  the  word  ^'  thieving" 
being  qualified  by  the  other  words  of  the  same  sentence, 
that  is  one  circumstance  proper  to  be  submitted  to  the  jury, 
fix>m  which  the  full  meaning  of  the  defendant  below  was 
to  be  inferred,  but  would  not  of  themselves  justify  this 
Court  in  the  conclusion  that  the  words  were  intended,  or 
calculated,  to  convey  a  different  meaning  from  their  plain 
literal  interpretation. 

The  motion  for  a  new  trial  purports  to  set  forth  some 
poitionB  of ,  the  evidence  given  in  the  Court  below.  The 
same  is  also  the  case  with  respect  to  some  of  the  reasons 
given  to  sustain  the  motion  in  arrest  of  judgment.  We 
cannot  regard  that  evidence  as  coming  before  us  in  such  a 
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shape  that  we  can  recognize  and  act  upon  it.  It  is  tine 
that  when  the  motions  were  overraled,  exceptions  were 
taken  in  the  regular  way,  and  bills  daly  signed  by  the  judge 
who  tried  the  cause.  But  of  what  facts  are  those  signa- 
tures the  proper  evidence  ?  Merely  that  the  motions  were 
made,  grounded  on  reasons  therein  set  forth,  and  that  thej 
were  overruled.  In  making  motions  like  these,  counsel  sefc 
forth  what  reasons  they  see  proper.  When  overruled  they 
have  a  right  to  except,  and  also,  to  require  the  judge  to 
sign  the  bill  of  exceptions.  If  that  signature  is  to  be  a 
sufficient  certificate  of  the  truth  of  all  the  statements  of 
the  evidence  contained  in  the  motion,  not  only  is  the  rale 
requiring  bills  of  exceptions  to  be  settled  and  allowed  be* 
fore  the  verdict  is  rendered  entirely  abrogated,  but  the 
council  excepting  may  prepare  his  own  bill  and  then  re- 
quire the  Court  to  allow  it  whether  its  statements  are  true 
or  iV.se. 

We  presume  that  the  evidence,  as  set  forth  in  the  motion 
for  a  new  trial,  in  the  present  case,  is  correctly  stated. 
Even  with  this  admission,  we  see  no  substantial  error  in  the 
proceedings  below.  The  judgment  rendered  in  the  Dis- 
trict Court  will,  therefore,  be  affirmed. 
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Jonathan  Bonnel  v.  The  Unitei)  States, 

Same  v.  Same. 
£rror  to  De%  Mainea. 

On  an  indictment  against  **  Jkfnald^^  verdict  and  Judgment  cannot  be 
rendered  against  Bownd^  although  the  names  may  have  •  nearly  the 
Mme  sound  (a;). 

BosxB  &  Woods,  for  plaintiff  in  error. 

fiL  T.  Reed,  for  defendant. 

Pbr  Cubiam,  Mason,  Chief  Jitstiob.  —  Two  indictments 

were  foand  against  the  plaintiff  in  error  under  the 

*143  gaming  act,  in  which  his  name  ^was  written  Donald. 

*No  lesrion  was  held  in  1843. 

(is)  See  on  this  sutjecti  State  «.  Thompson,  10  Iow%  899. 
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To  each  of  these  he  pleaded  in  abatement,  alleging 
that  his  name  was  Donnel.  Demurrers  were  filed  to  these 
pleas,  aud  those  demurrers  sustained  on  the  ground  that 
the  two  names  were  idem  sonans.  This  is  the  principal 
error  complained  of. 

Courts  are  not  fastidious  in  enforcing  absolute  precision 
in  regard  to  orthography.  Names  admitting  of  the  same 
pronunciation  are  often  made  up  of  very  different  letters. 
In  these  cases,  a  mistake  of  one  mode  of  spelling  for  an- 
other is  unimportant,  even  in  an  indictment.  The  public 
prosecutor  is  not  bound  to  ascertain  the  particular  letters 
used  by  the  accused  in  writing  his  name,  for  this  might 
often  be  impracticable.  But  where  the  orthography  of  the 
indictment  composes  a  name  which,  by  the  ordinary  roles 
of  pronunciation,  produces  a  different  sound  from  the  true 
one,  the  mistake  will  be  fatal.  In  the  present  case,  per- 
haps, the  ear  would  not  readily  catch  the  difference  in  pro- 
nunciation, still,  the  names  are  very  different.  Even  if  it 
be  a  fact  that  the  two  names  are  ordinarily  pronounced  so 
nearly  alike  as  not  to  be  distinguishable,  that  is  a  &ct 
which  we  cannot  judicially  know.  We  think,  therefore, 
the  Oourt  erred  in  deciding  that  the  two  names  were  of  the 
same  sound. 

The  judgment  below  will,  therefore,  be  reversed. 
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James  Scott  and  others,  PlaintiflFs  in  Error  v.  The 
United  States,  Defendants  in  I^or. 

Error  to  Linn. 

A  transcript  fh>m  a  justice  of  the  peace,  showing  a  conviction  of  A  B 
for  an  assault  and  battery,  is  not  admissible  in  bar  of  a  prosecution 
on  an  indictment  for  a  riot,  although  alleged  to  be  the  same  breach 
of  the  peace  for  which  the  prisoner  stands  indicted  with  others  for  a 
riot.    A  riot  is  a  distinct  and  different  offence  (^). 

A  riot  cannot  be  Justified  to  remove  a  trespasser,  eyen  if  the  rioters 
haye  a  just  right  to  the  possession  of  the  lands  trespassed  upon. 

To  constitute  ft  riot,  two  or  more  persons  should  be  actually  engaged 
in  some  physical  act  of  yiolence. 

At  the  October  term,  1840,  of  the  Linn  District  Court, 
Prior  Scott,  John  Scott,  James  Scott,  William  Dnnahoe, 
Hugh  Martin,  Joseph  Caraway,  Bobert  Osborn,  and 
Elijah  Osborn  were  indicted  for  riotously  *and  un-  *148 
lawfully  assembling,  and  with  force  and  arms  assault- 
ing and  beating  one  James  W.  Willis. 

James  and  John  Scott,  Caraway,  and  Dunahoe  were 
tried  and  convicted.  Pending  the  trial,  the  defendant's 
counsel  offered  to  give  in  evidence  to  the  jury  a  transcript 
of  a  trial  and  judgment  had  before  a  justice  of  the  peace, 
wherein  James  Scott  was  defendant  and  the  United  States 
plaintiff,  by  which  it  appeared  that  the  defendant  had  been 
tried  and  fined  in  the  sum  of  five  dollars  for  an  assault 
and  battery.  And,  also,  to  prove  that  said  fine  was  the 
same  assault  and  battery  for  which  he  stood  charged  in 
the  indictment  for  a  riot.  To  which  the  counsel  for  the 
prosecution  objected,  and  the  objection  was  sustained  by 
the  Court.    To  which  ruling  tlie  defendant  excepted. 

Defendants  also  offered  to  prove  that  the  defendants 
acted  in  defence  of  a  possession  of  a  '^  claim  "  made  by 


(y)  State  0.  Oreen  <&  Mann,  15  Iowa,  289. 
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one  of  the  parties,  and  held  under  the  act  of  the  legisla- 
ture approved  January  26,  1839;  and  that  J.  W.  Willis, 
the  person  against  whom  the  o£fence  was  committed,  was 
a  trespasser  upon  such  claim,  and  refused  to  depart  on  be- 
ing requested.  Whereupon,  it  was  ruled  by  the  Court 
that  actual  possession  of  the  public  lands  of  the  United 
States  only  would  warrant  the  defendants  in  undertaking 
to  drive  Willis,  and  those  with  him,  from  the  lands  in  dis- 
pute at  the  time  (or  so  alleged  to  be),  and  as  the  fee  sim- 
ple to  the  land  was  in  the  government,  constructive  possess- 
ion, or  possession  by  virtue  of  the  act  of  thie  territorial 
legislature,  would  not  justify  them.  To  which  opinion 
and  decision  the  defendants'  counsel  excepted. 

The  defendants'  counsel  moved  the  Court  to  instruct  the 
jury,  that  the  only  unlawful  acts  of  violence  that  the  plaint- 
iff could  rely  upon  to  convict  the  defendants  must  be  an 
assault,  or  an  assault  and  battery  upon  the  person  of 
James  W.  Willis,  which  charge  the  Court  gave,  but  quali- 
fied the  same  by  charging  the  jury  that  any  act,  word, 
wink,  or  nod,  by  which  the  defendants  showed  that  they 
encouraged  or  approbated  one  of  their  number  in  making 
an  actual  assault,  or  assault  and  battery  upon  said  Willis, 
would  make  the  actual  violence  of  the  one  defendant  actu- 
ally committing  it,  the  act  of  all  who  thus  encouraged  or 
approbated  him.  To  which  the  defendants'  counsel  ex- 
cepted. 

Assignment  of  errors :  — 

1.  The  Court  below  erred  in  refusing  the  testimony  of- 
fered by  defendant  below,  James  Scott,  to  prove  tliat  he 
had  been  convicted  and  fined  for  an  assault  and  battery, 
which  assault  and  battery  was  the  same  offence  for  which 
he  stood  charged. 

2.    The  Court  erred  in  overruling  the  testimony  of- 
*144  fered  by  defendant  *below,  proving  that  they  acted 
in  defence  of  a  claim  held  by  an  act  of  the  terri- 
torial legislature,  approved  January  25, 1889. 
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3.  The  Court  erred  in  the  instructions  given  as  qual- 
ified in  the  second  bill  of  exceptions ;  to-wit :  that  every 
BJdU  word,  wink,  or  nod  bj  v.hich  the  defendants  showed 
that  tbey  encouraged  or  approbated  one  of  their  number 
in  making  an  assault  or  an  assault  and  battery  upon  Wil- 
lis, wonld  make  the  actual  violence  of  the  one  defendant 
actually  committing  it  the  act  of  all  who  thus  encouraged 
or  approbated  him. 

J.  O.  Hall,  for  plainti%  in  error. 

Ralph  P.  Lowx,  district  prosecutor,  for  defendant  in  er- 
rcjr. 

Per  Cueiam,  Mason,  CflncEF  Justice. — The  plain tiflfe 
in  error  were  indicted  in  the  Court  below  for  a  riot.  On 
the  trial,  their  counsel  offered  in  evidence  the  transcript  of 
a  trial  and  judgment  before  a  justice  of  the  peace,  where- 
in Scott  was  tried  and  fined  for  an  assault  and  battery,  and 
also  offered  to  prove  that  such  trial  and  fine  was  for  the 
same  offence  for  which  he  stands  indicted  for  a  riot.  This 
testimony  was  rejected  by  the  Court.  This  is  the  first  er- 
ror assigned. 

We  think  the  evidence  was  properly  rejected.  No  man 
shall  be  twice  punished  for  the  same  offence,  but  here  the 
second  punishment  sought  to  be  infiicted  is  for  a  different 
offence.  The  greater  includes  the  less,  and  the  punish- 
ment for  a  riot  would  be  a  defence  against  a  prosecution 
for  an  assault  and  batterv,  but  not  vice  versa.  If  the  rule 
sought' to  be  established  in  this  case  be  correct,  then  down- 
right murder  might  often  escape  with  the  punishment  for 
a  mere  assault  and  battery. 

Another  error  assigned  is,  that  the  Court  charged  the 
jury  that  actual  possession  of  the  public  lands  only^  would 
warrant  the  defendants  in  undertaking  to  drive  Willis 
from  the  lands  alleged  to  have  been  in  dispute;  and,  as  the 
/ee  simple  to  the  lands  was  in  the  government,  construQ- 
—  35 
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tive  possession,  or  possession  by  virtue  of  the  act  of  the 
territorial  legislature,  would  not  justify  them.  So  far  as 
this  instruction  has  any  applicability  to  this  case,  it  must 
be  understood  as  deciding  that,  under  the  circumstances, 
the  defendants  were  not  justified  in  using  the  violence  they 
did  in  removing  those  whom  they  deemed  intruders.  This 
is,  doubtless,  the  law,  and  we  go  much  further  in  this  re- 
spect than  the  Court  below  has  done.  For  even  they  would 
not  have  been  justified  in  using  this  violence  if  they  had 
been  absolute  owners  of  the  soil. 

But  the  exception  chiefly  relied  on  by  the  plaintiff  in 
error  is  the  charge  of  the  Court,  "  that  any  act,  word, 
*145  wink,  or  nod,  by  which  the  ^defendants  showed  that 
they  encouraged  or  approbated  one  of  their  number 
in  making  an  actual  assault,  or  assault  and  battery,  upon 
said  Willis,  woald  make  the  actual  violence  of  the  one 
defendant  cQmmitting  it  the  act  of  all  who  thus  encour- 
aged or  approbated."  If  by  this  instruction  we  are  to  un- 
derstand the  Court  to  decide  that  where  one  person  com- 
mits an  assault  and  battery,  and  others  stand  by  and  en- 
courage, without  yielding  physical  aid,  the  offence  becomes 
a  riot  under  our  statute,  we  think  the^ourt  was  in  error. 
Our  law  defines  a  riot  to  consist  in  iimr or  more  persons 
actudUy  doing  an  urdawfuL  act  with  force  and  violence 
against  the  i  erson  or  property  of  another,  &c.  The  rule 
of  construction  in  relation  to  penal  statutes,  which 
against  inferential  crimes,  seems  to  require  that 
more  persons  should  be  actally  engaged  in  some  physical 
act  of  violence,  to  constitute  a  riot  under  our  statute. 

But  does  the  instruction  of  the  Court  admit  of  such 
a  construction  ?  The  jury  were  charged  that  those  who 
stood  by  and  encouraged  the  commission  of  an  ofience 
adopted  that  offence  and  made  it  their  own ;  but  it  does  not 
appear  that  they  were  charged  that  such  adoption  trans- 
formed an  assault  and  battery  into  a  riot  If  Scott,  there- 
fore, was  engaged  with  others  in  a  riot  (for  no  evidence  is 
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eet  forth  sufficient  to  enable  us  to  judge  whether  he  was  or 
not),  those  who  encouraged  and  abetted  became  rioters, 
according  to  the  decision  in  the  District  Court.  If  he  was 
merely  committing  an  assault  and  battery  alone,  they  be- 
came guilty  of  the  same  crime  as  accomplices.  This  de- 
cision is  correct. 

It  is  true,  we  may,  with  some  plausibility,  infer  from  the 
instmction  last  mentioned  that  the  Court  intended  to  direct 
the  jury  to  find  the  defendants  guilty  of  a  riot,  if  only  one 
of  their  number  committed  the  actual  violence  and  the 
others  stood  by  and  encouraged ;  but  such  is  not  the  neces- 
sary, nor  even  the  natural  inference.  At  all  events  we  do 
not  intend  to  make  evidence  nor  infer  facts  to  strengthen 
the  case  of  a  plaintiff  in  error.  He  must  make  out  his 
own  case,  and  the  language  of  his  blil  of  exceptions  will 
be  taken  most  strongly  against  himself.  The  judgment 
below  will,  therefore,  be  affirmed. 


*TJnited  States,  plaintiff  in  error,  v.  Platoon   *146 
Lapoint  and  others,  defendants  in  error. 

Error  to  Clayton^ 

In  an  indictment  for  &lse  imprisonment,  the  charge  that  the  defendant 
was  "  unlawflilly  and  felonioasi j  imprisoned  "  implies  that  the  act 
was  done  wiihoiU  sufficient  legal  mjUhority^  and  is  good  without  the  lat- 
ter allegation. 

Platoon  Lapoint,  Charles  French,  Baptiste  Lapoint, 
George  Lasier,  and  Sapplice  Lapoint  were  indicted  by  the 
grand  jurors  of  Clayton  county  at  the  District  Court  of 
said  county,  October  term,  1840,  for  "  with  force  and  arms 
in  and  upon  the  body  of  Jacob  F.  Rebman  in  the  peace  of 
the  United  States  then  and  there  being,  an  assault  did 
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make,  and  then  and  there  did  unlawfully  and  feloniously 
imprison,  confine,  and  detain  him,  the  said  Jacob  F.  Reb- 
man,  and  him,  the  said  Rebman,did  then  and  there  restrain 
of  his  liberty,  against  the  peace  of  the  United  States,  and 
contrary  to  the  form  of  the  statute,"  &c. 

At  the  April  term  1841,  the  defendants  appeared,  and  by 
Churchman,  their  attorney,  moved  the  Court  to  quash  the 
indictment,  because, — 

1.  The  indictment  did  not  purport  to  have  been  found 
bj  ^^7  grand  jury  of  said  county  of  Clayton,  duly  im- 
panneled,  &c. 

2.  That  said  indictment  did  not  specify  in  wjiat  man- 
ner Rebman  was  restrained  of  liberty. 

3.  Said  indictment  did  Hot  set  forth  any  offence  with 
sufficient  certainty. 

4.  Said  indictment  was  wholly  uncertain  and  deficient 
in  law,  &c. 

Which  said  motion  to  quash  was  sustained  by  the  Court 

And  the  plaintiff,  by  William  J.  A.  Bradford,  district 
prosecutor  for  the  third  judicial  district,  objected  to  the 
opinion  of  the  Court,  as  in  the  following  bill  of  excep- 
tions :  — 

^^First  For  that  the  Court  ordered  that  the  indictment 
in  this  case  be  quashed,  because  the  said  indictment  did 
not  aver  that  the  restraint  and  imprisonment  therein 
charged  was  ^without  sufficient  legal  authority?  Whereas, 
the  motion  to  quash  did  not  state  any  such  object  there  to 
any  such  defect,  or  that  said  indictment  was  bad  for  want 
of  said  words. 

Second.  For  that  the  question  of  legal  authority  is  a 
*147  matter  *constituting  the  defence  of  the  defendant; 
and  that  it  is  sufficient  if  the  indictment  show  affiimr 
atively  the  facts  therein  set  forth ;  and  it  is  not  necessary 
the  indictment  should  aver  a  negative,  which  could  not  be 
a  part  of  the  plain tifls'  proof." 

Aftsigntoent  ^of  'cirrous  V*^ 
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1.  The  Coart  qnashed  the  indictment  for  a  ground  that 
was  not  taken  by  the  defendant  in  his  motion  or  argument, 
viz:  because  the  said  indictment  did  not  aver  that  the 
restraint  and  imprisonment  therein  charged  was  ^^  without 
sufficient  legal  authority." 

2.  The  said  indictment  was  qnashed  for  the  reason  that 
it  did  not  contain  th,e  words  ^'  without  sufficient  legal  au- 
thority," which  it  is  not  necessary  that  said  indictment 
should  have  contained,  said  words  being  merely  negative, 
and  their  affirmative  constituting  matter  of  defense  only. 

3.  An  indictable  offence  being  charged  in  said  indict- 
ment, sufficiently  explicit  to  enable  tJie  Court  to  render 
judgment  thereon,  it  could  not  be  quashed. 

BsADFOKD,  district  prosecutor,  cited  Roscoe's  Crim.  Ev. 
56 ;  Paley  on  Oonv.  45 ;  Smith's  Case,  3  Bur.  1476 ;  Gunn- 
ing V.  The  State,  1  MoCord  673 ;  6  Pick.  41,  &c. 

By  THi  CouBT,  Mason,  Chief  Justicb. — The  defend- 
ants were  indicted  for  the  false  imprisonment  of  one  Jacob 
F.  Rebman.  The  statute  defines  the  offense  as  consisting 
in  an  unlawful  violation  of  the  personal  liberty  of  another, 
by  confinement  or  detention  vnthoid  sufficient  legal  author- 
Uy.  The  indictment  charged  the  defendants  with  having 
unlawfully  and  feloniously  imprisoned,  confined  and  de- 
tained the  said  Rebman,  omitting  the  averment  that  it  was 
done  ^^  without  sufficient  legal  authority."  A  motion  was 
made  to  quash  the  indictment,  and  sustained  on  account 
of  the  omission. 

As  a  general  rule,  the  indictment,  in  describing  the  of- 
fense, should  follow  the  language  of  the  statute  which  de- 
fines it. 

Where,  however,  the  statute  contains  an  evident  tautol- 
ogy, or  where  several  qualifying  words  or  phrases  are  used, 
some  of  which,  in  signification,  include  the  others,  all  the 
terms  need  not  be.«t.furth.inJji^.indi(4ment.    AJl  that  is 
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necessary  is,  that  the  indictmeDt  should  folly  describe  the 
offense.    Repetitions,  although  found  in  the  statute,  are 
unecessary  in  the  indictment. 
In  the  present  case,  the  act  is  alleged  to  have  been  done 

unlawfully^  but  there  is  an  omission  to  state  that  it 
*148  was  done  "  without  suflBcient  *  legal  authority."  The 

expressions  are  synonymous.  We  think  the  Court 
below,  therefore,  erred  in  quashing  the  indictment,  and 
the  judgment  below  will  be  reversed. 


Valentine  Faulkner,  appellee,  v.  Wm  S.  Campbell, 

appellant. 

* 

Appeal  from  Louisa. 

A  Court  of  Equity  will  not  enjoin  the  collection  of  money  on  a  judg- 
ment at  law  where  the  defendant  there  has  neglected  to  make  a  de- 
fense which  would  have  been  as  available  at  law  as  in  equity  (9). 

This  was  a  bill  in  chancery,  filed  by  Valentine  Faulk- 
ner against  William  S.  Campbell,  in  the  District  Court  of 
Louisa  county.  The  complainant  states  that  he,  with  one 
Wm.  L.  McGuire,  had  executed  their  joint  and  several 
promissory  note  to  the  said  Campbell,  for  the  sum  of  $300, 
which  note  was  the  property  of  Campbell,  and  in  the 
hands  of  an  attorney  for  collection.  That  the  note  was 
given  for  a  certain  "  claim  "  upon  United  States  land. 
That  it  was  agreed  that  if  there  was  any  prior  claim,  by 
which  complainant  should  be  dispossessed,  the  contract  was 
to  be  void  and  the  note  to  be  delivered  up,  and  that  there 
was  a  written  guarantee  to  that  effect,  as  he  was  informed, 

(e)  Confirmatory  of  this  rule,  see  Eriechbaum  «.  Bridges  &  Powers,! 
Iowa,  14 ;  Arnold  d.  Grimes  &  Chapman,  2  Iowa,  1,7 ;  Houston  «.  Wol- 
oott  &  Co.  7  Iowa,  178 ;  Shricker  0.  Field,  9  Iowa,  866^ 
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as  he  could  not  read  or  write.    That  shortly  after  the  con- 
tract, Campbell  removed  from  the  territory,  &c. 

The  complainant  charges  that  at  the  time  of  the  contract 
the  defendant  knew  that  one  Majors  had  a  valid  prior  right 
to  said  claim ;  that  the  consideration  had  failed,  and  of 
coarse,  in  equity,  the  note  shonld  be  surrendered  and  can- 
celled. 

Injunction  prayed,  to  injoin  the  collection  of  the  note 
from  complainant  or  McGuire. 

Subsequently  a  petition  was  filed  by  complainant,  stating 
that  after  the  filing  of  the  original  bill  suit  had  been  insti- 
tuted on  said  note  in  Johnson  county,  and  a  judgment 
obtained  by  default,  an  injunction  was  prayed  and  allow- 
ed by  the  judge. 

There  was  a  general  demurrer  to  the  original  bill, 
which  was  ^overruled,  and  at  the  November  term,  *149 
1840,  the  injunction  was  made  perpetual  by  a  decree 
of  the  Court. 

Leabned  &  Woods,  for  complainant. 

GsncEB,  for  defendant. 

The  Court  erred  in  overruling  the  general  demurrer  of 
the  said  defendant  below  to  the  bill  of  the  said  complain- 
ant. 

Pes  Cubiam,  Mason,  Chief  Justioe. —  The  complainant, 
having  suffered  a  judgment  by  default,  in  an  action  brought 
against  him  by  Campbell,  upon  a  promissory  note,  filed 
the  bill  in  this  case  to  restrain  proceedings  at  law,  for  var- 
ious reasons  therein  set  forth.  We  do  not  find  it  neces- 
sary to  consider  more  than  a  single  point :  the  negligence 
of  the  complainant  in  not  making  his  defense  at  law.  If 
he  had  no  other  means  of  defense,  it  was  incumbent  on  him 
to  have  filed  his  bill  of  discovery,  in  aid  of  the  suit  at  law. 
Where  a  defendant  has  lain  by,  and  failed  to  do  so,  with- 
out sufficient  excuse.  Courts  of  equity  have  always  refused 
to  interfere. 
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In  the  present  ease,  no  sufficient  excuse  is  shown  by  the 
complainant,  for  not  presenting  to  the  Court  at  law  the 
very  matters  of  defense  which  he  now  urges  in  his  bill ;  and 
which,  had  they  been  there  substantiated,  would  have  been 
as  available  at  law  as  in  equity.  We  think,  therefore,  the 
demurrer  should  have  been  sustained,  if  presented  in  such 
a  way  as  to  have  been  considered  at  all ;  and  of  this,  the 
District  Court  was  the  proper  judge.  At  least,  no  objec- 
tion having  been  made  on  the  ground  that  the  record  shows 
the  demurrer  to  have  been  considered  after  making  a  final 
decree  in  the  cause,  without  anything  to  show  that  the  de- 
cree had  been  previously  opened,  we  shall  not  raise  the 
objection  ourselves.  The  decree  of  the  Court  will,  there- 
fore, be  reversed,  the  demurrer  sustained,  and  the  bill  dis- 
missed. 


*150     *David  Miller  and  Valentine  Faulkner, 
appellees,  v,  Henrt  L.  McGuire,  appellant. 

Appeal  from  Lonma. 

Where  a  defendant  in  a  soit  at  law  neglects  to  plead  his  legal  defense 
in  bar  to  the  action,  he  cannot  make  the  snbstance  of  such  defense 
a  ground  for  the  interposition  of  the  Chancery  *  Court,  to  injoin  the 
ooUection  of  the  money  on  said  Judgment  (a). 

Where  the  bill  alleges  new  and  material  tetttlmony,  discovered  afterthe 
trial  at  law,  the  substance  of  that  testimony  should  be  set  out. 

David  Miller  and  Valentine  Faulkner  filed  their  bill 
against  Henry  L.  McGuire,  in  the  District  Court  of  Loaisa 
county.  The  grounds  of  complaint  were,  that  McGuire 
had  sold  to  complainant.  Miller,  a  certain  land  '^  claim" 
for  one  hundred  and  fifty  dollars,  and  Miller,  with  Faulk- 


'■  w»  I  i^w^rr^'***^— T^ 


(a)  See  last  case  and  authorities  cited  in  note  (•). 
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ner,  his  secaritj,  executed  a  note  for  the  same,  payable  Ist 
March,  1837,  and  that  McGuire  at  the  same  time  executed 
to  Miller  a  bond  of  indemnity  against  all  prior  claims.  That 
there  was  a  verbal  agreement  between  Miller  and  McGuire 
that  if  he,  Miller,  was  dispossessed  by  a  prior  claimant,  that 
the  note  was  to  be  cancelled  ;  that  this  agreement  was  made 
when  the  parties  were  alone,  and  that  he  supposed  the 
bond  of  indemnity  contained  this  stipulation,  as  neither  of 
the  complainants  can  read  writing,  &c.  The  complainants 
charge  that  at  the  time  of  sale  McGuire  knew  that  one 
James  Erwin  had  an  older  and  a  better  right  to  the  claim ; 
that  said  Erwin  lawfully  obtained  possession  of  the  prem- 
ises, and  that  in  consequence  the  consideration  of  the  note 
had  entirely  failed ;  that  judgment  had  been  obtained  on 
said  note,  because  the  complainants  had  no  adequate  de- 
fense at  law ;  that  since  the  judgment,  testimony  not 
known  at  the  time  of  trial,  had  been  discovered;  that 
McGuire  had  removed  from  the  territory,  and  resided  in 
parts  unknown  to  complainants,  and  that  they  were  without 
remedy  at  law  upon  the. bond  of  indemnity.  Injunction 
prayed  and  obtained. 

.  To  this  bill  there  was  a  general  demurrer  which  was 
overruled ;  and  at  the  November  term,  1840,  the  injunction 
was  made  perpetual,  and  a  decree  against  the  defendant 
for  costs. 

The  defendant,  by  attorney,  appealed  to  the  Supreme 
Court. 

Lbakned,  for  complainants, 

*Qbimes,  for  defendant.  *I51 

Pbb  Cxtbiam,  Mason,  Chief  Justice. —  This  case  must 

follow  the  fate  of  Faulkner  v.  Campbell,  just  decided,  and 

for  the  same  reason.     It  only  differs  from  that  case  in  one 

particular.    The  bill  contains,  in  a  general  and  vague  way, 

—  26 
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an  allegation  of  newly  discovered  testimony.  This  is  not 
sufficient.  The  newly  discovered  testimony  should  have 
been  set  forth,  that  the  Court  might  judge  of  its  material- 
ity. The  decree  of  the  Court  below  will,  therefore,  be  re- 
versed, the  demurrer  sustained,  and  the  bill  dismissed. 


John  Cochran  and  Cyrus  H.  Ober,  plaintiffs  in  error, 
V.  Crawford  Glover,  defendant  in  error. 

Error  to   Van  Buren, 

An  assignee  of  a  note  may  sue  in  his  own  name,  although  only  part  of 

the  amount  be  assigned  to  him, 
In  actions  before  Justices  of  the  peace,  if  the  sum  claimed  does  not  ex* 

ceed  fifty  dollars,  it  is  within  his  jurisdiction. 

Crawford  Glover  sued  John  Cochran,  before  a  justice  of 
the  peace  of  Van  Buren  county,  on  a  note  of  which  the  fol- 
lowing is  a  copy :  — 

"Twelve  months  after  date,  I  promise  to  pay  A.  J.  Da- 
vis, or  order,  one  hundred  dollars  for  value  received,  to 
bear  interest,  after  due,  at  the  rate  of  ten  per  cent  per  an- 
num ;  for  the  payment  of  which  I  bind  my  heirs,  &c.,  this 
seventeenth  day  of  January,  1840. 

"  Keosauqua,  I.  T. 

"A.  W.  HARLAN  [seal]." 

Upon  which  note  there  were  the  following  endorsements ; 
viz:  — 

"January  27th,  1841.  Received,  on  the  within,  forty 
dollarSi  and  interest  on  the  same. 

"HENRY  QILLT." 
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"Cr,  on  the  within,  ten  dollars. 

"  CRAWFORD  GLOVER." 

"  I  assign  the  within  note  to  B.  B.  Rew,  without  any  re- 
ooorse  on  me. 

"  A.  J.  DAVIS." 

*  "I  assign  the  within  note  to  John  Cochran,  for  value  *162 
received,  this  April  20th,  1841. 

"  B.  B  REW." 

'^November  2nd,  1841.  I  assign  sixty  dollars  of  the 
within  to  Crawford  Glover. 

"  JOHN  COCHRAN." 

On  the  day  previous  to  trial  the  plaintiff  entered  a  credit 
on  the  note  for  ten  dollars.  And  the  justice  gave  judg- 
ment against  Cochran  for  ^' fifty  dollars,  with  interest  and 
costs  of  suit  until  paid,  and  costs  that  accrued  in  (he  case  of 
Glover  against  Harlan."  Cochran  appealed  to  the  District 
Court,  O.  H.  Ober  being  security  in  the  bond. 

The  case  was  submitted  at  the  September  term,  1841, 
of  the  District  Court,  Judge  Mason  presiding,  and  a  judg- 
ment was  rendered  for  the  plaintiff  against  the  defendant 
for  the  sum  of  fifty  dollars  and  costs. 

The  cause  is  here  on  a  writ  of  error.  Errors  assigned:— 

1.  The  plaintiff  in  th^  Court  below  had  no  right  to  sne 
in  his  own  name. 

2.  The  justice  of  the  peace  had  no  jurisdiction. 

3.  The  judgment  of  the  Court  below  is  not  good. 

Per  Curiam,  Mason,  Chirp  Justicr. —  The  plaintiff  in 
error  seems  to  rely  upon  two  points :  — 

1.  The  plaintiff  in  the  Court  below  had  no  right  to  sue 
in  his  own  name. 

2.  The  justice  of  the  peace  had  no  jurisdiction. 

In  regard  to  the  first  point,  the  only  grqund  for  an  argu- 
ment arises  from  the  fact  that  Cochran,  in  assigning  the 
note  to  Glover,  only  assigned  sixty  dollars  thereof.    Such 
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an  assignmeDt  is,  we  think,  snflScient  to  render  him  liable 
as  an  endorser  to  that  amount;  and  that  Glover  had  the 
same  right  to  sue  in  his  own  name  as  though  the  assign- 
ment had  been  qualified. 

As  to  the  question  of  jurisdiction,  the  point  has  been  al- 
ready settled  in  this  Court  in  the  case  of  Hall  v.  Biever* 

The  judgment  of  the  Court  below  will  therefore  be  af- 
firmed. 


•153  *AsBURY  B.  Porter  and  Samuel  Brazelton, 
appellants,  v.  Hosea  Moffett,  appellee. 

Appeal  from  Henry, 

Where  there  is  a  dissolution  of  an  injunction,  and  a  demurrer  to  the 
bill  sustained,  the  sustaining  of  the  demurrer  should  not  hare  the  ef- 
fect of  dismissing  the  bill  where  it  contains  equity,  although  it  maj 
not  be  sworn  to  ((). 

This  was  a  bill  in  equity  in  the  District  Court,  for  a 
new  trial  at  law.  The  bill  stated  that  MoflTatt  had  brought 
his  action  of  covenant  in  the  Court  of  law  against  the 
complainants  in  the  bill,  who  are  the  appellants  in  this 
Court,  and  that  the  complainants,  not  attending  Court,  and 
having  no  attorney  present,  the  said  Moffett  caused  their 
default  to  be  entered  in  vacation  on  the  clerk's  docket, 
and  recovered  judgment  thereon  at  the  subsequent  term. 

A  writ  of  injunction  was  prayed  and  granted.  The 
amendment  put  into  said  bill  states  that  the  reason  com- 
plainants did  not  attend  Court  was,  that  a  compromise 

^Ante,  page  118. 

(6)  This  rule  affirmed  in  Massie  v,  Mann,  17  Iowa,  181 ;  and  Walten 
«.  Fredericks,  11  Iowa,  181. 
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was  pending,  and  it  was  nndergtood  and  agreed  that  said 
snit  should  be  drawn.  The  bill,  on  motion,  was  dismissed 
for  want  of  equity,  and  the  complainants  appealed. 

At  the  July  term,  1841,  tlie  order  of  the  Court  below, 
dismissing  the  bill,  was  reversed,  and  the  cause  remanded 
for  further  hearing. 

At  the  September  term  of  the  District  Court,  the  com- 
plainants were  permitted  to  withdraw  that  part  of  the 
prayer  of  their  bill  which  prays  that  the  proceedings  at 
law,  asked  to  be  enjoined,  be  made  part  of  the  bill,  &c. 

The  defendant  tiled  a  demurrer  for  want  of  equity  in 
the  amended  bill,  and  that  the  same  was  not  sworn  to, 
which  was  sustained.  The  defendant  filed  a  motion  to  dis- 
solve the  injunction,  because  the  amended  bill  was  not 
sworn  to,  and  because  the  complainants  could  have  had 
a  new  trial  at  law,  which  was  sustained,  and  the  complain- 
ants again  appealed  to  the  Supreme  Court. 

J.  C.  Hall,  for  appellants. 

G.  W.  Teas,  for  defendant. 

*Per  CiTRiAH,  Mason,  Chief  Justice. — ^In  this  case  *1 64 
the  defendant  filed  a  motion  to  dissolve  the  injunc- 
tion, and,  also,  a  demurrer  to  the  complainant^s  bill.  Both 
the  motion  and  the  demurrer  were  sustained.  The  disso- 
lution of  the  injunction  was  correct;  the  amended  bill, 
which  alone  presents  any  grounds  for  equitable  interference, 
not  having  been  sworn  to.  But  the  sustaining  of  the  de- 
murrer, the  effect  of  which  would  be  to  dismiss  the  bill, 
was  erroneous;  for,  although  the  bill  was  not  sworn  to,  it 
appears  to  contain  equity,  and,  therefore,  ought  not  to  have 
been  dismissed.  The  case,  in  fact,  is  substantially  the 
same  as  was  presented  in  this  very  case  at  the  term  of  this 
Court  held  in  July,  1841,  and  must  be  reversed  for  the 
same  reason. 

Decree  set  aside,  and  case  remanded  to  Henry  county 
for  further  proceedings. 
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Claybourne  W.  Hughes,  plaintiff  in  error,  v.  James 
C.  McCuiCHEN,  defendant  in  error. 

Error  to  Henry, 

Judgment  cannot  be  rendered  upon  an  immaterial  issue  (e). 

This  was  an  action  of  debt,  brought  by  James  C.  Mc- 
Cutchen against  Matthew  Spurlock  and  Claybourne  W. 
Hughes,  in  the  District  Court  of  Henry  county,  on  a  note 
of  which  the  following  is  a  copy  :  — 

"On  or  before  the  fifteenth  day  of  next  April,  we,  or 
either  of  us,  promise  to  pay,  or  cause  to  be  paid,  unto 
James  C.  McCutchen,  or  or^ler,  the  just  sum  of  eight  hund- 
red dollars  for  value  received  of  him  this  3d  January, 

1837. 

"  MATTHEW  SPURLOCK  [seal], 

"  C.  W.  HUGHES  [SBAL]." 

The  declaration  is  in  the  usual  form.  Defendants 
pleaded:  1.  Non  est  factum ;  2.  ^(?^t(7  nem,  because  that, 
after  the  signing  of  the  note,  the  said  plaintiff,  in  consider- 
ation that  defendant,  Hughes,  would,  one  month  after  the 
said  6th  day  of  June,  1838,  pay  said  plaintiff  one  half  of 
the  amount  due  on  said  note,  the  said  plaintiff  then  and 
there  promised  and  contracted,  to  and  with  the  said 
^155  defendant,  to  release  him,  the  ^said  defendant,  from 
any  and  all  liability  on  the  same.  Averment  that 
payment  was  made  accordingly. 

8.  Plea  to  the  same  purport,  with  an  averment  that 
plaintiff  received  half  of  the  amount  as  a  full  satisfaction 
for  the  note. 

4.  Plea,  the  same  to  the  second  count.  The  plaintiff 
replied,  and  the  defendants  filed  a  special  demurrer  to  the 
replication :  — 


(c)  HaU  e.  Doran,  6  Iowa,  483. 
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1.  Because  the  replication  tendered  a  doable  issue  in 
this,  that  said  McCutchen  did  not  make  the  agreement. 

8.    That  Huges  did  not  comply  with  the  agreement. 

The  defendant,  Hughes,  withdrew  his  plea  of  the 
general  issue,  and  a  jury  was  empanneled  on  the  issues 
joined  and  the  special  pleas.  Verdict  for  the  plaintiff  for 
$350.09  debt,  and  $33.25  damages. 

The  defendant  then  moved  in  arrest  of  judgment,  for  the 
following  reasons:  — 

1.  The  issue  found  by  the  jury  did  not  warrant  the 
Court  in  rendering  judgment. 

2.  The  issues  tried  were  immaterial  issues. 

The  motion  in  arrest  was  overruled,  and  judgment  upon 
the  verdict  awarded. 

Defendant,  Hughes,  sued  out  his  writ  of  error  on  said 
judgment,  and  assigns  for  error :  — 

1.  That  the  Court  below  erred  in  overruling  the  motion 
to  arrest  the  judgment  below. 

2.  The  issues  tried  below  are  immaterial  issues,  and  on 
which  no  judgment  could  be  rendered  by  the  Court. 

3.  The  Court  erred  in  overruling  the  defendant's  de- 
murrer to  the  plaintiff's  replication. 

J.  C.  Hall,  for  plaintiff  in  error. 

J.  B.  &  G.  W.  Teas,  for  defendant  in  error. 

By  the  Cottet^  Mason,  Chief  Justice.  —  The  issues 
joined  in  this  case  were  immaterial.  The  promise  by  Mc- 
Cntchen  to  receive  a  part  of  the  debt  for  the  whole,  if  paid 
on  or  before  a  certain  day,  was  without  consideration,  and, 
therefore,  nxtdum  pactum.  But  if  he  actually  received  a 
portiim  of  the  debt,  in  full  BatiffaMion  for  the  whole,  he 
would  be  thereby  bound.  The  material  fact,  therefore,  pre- 
sented as  a  defence  by  the  second  and  third  pleas,  was 
the  receipt  of  a  part  of  the  money  in  full  satisfaction  for 
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the  whole  ;  and,  if  so  received^  whether  it  was  paid  before 
or  after  the  time  previously  agreed  upon,  was 
*166  *immaterial.  The  issue  joined  on  the  question  of 
time,  therefore,  determined  nothing  by  which  the 
Court  could  render  judgment,  any  more  than  though  there 
had  been  no  verdict  at  all. 

It  is  contended  that  this  defect  cannot  be  reached  in  this 
manner,  but  that  the  parties  would  be  bound  by  the  verdict 
as  a  penalty  for  having  gone  to  trial  on  an  immaterial  is- 
sue. Such  a  proposition  is  opposed  to  both  reason  and  an- 
thority.  The  whole  object  of  a  jury  trial  is  to  determine 
some  fact  which  shall  be  decisive  of  the  merits  of  the 
matter  in  controversy. 

To  render  a  judgment  of  an  immaterial  fact  would  be 
as  absurd  as  to  make  it  dependant  upon  the  direction  of 
the  wind  at  the  time.  The  authorities  cited  by  the  coun- 
sel for  the  plaintiff  in  error,  in  his  argument  in  reply, 
show  that  these  views  have  been  entertained  and  become 
the  settled  law  of  the  Courts. 

Judgment  reversed. 


Russell  Hotchkiss,  plaintiff  in  error,  v.  Robert  B. 

Thompson,  defendant  in  error. 

Error  to   Van  Buren. 

Where  a  note  is  payable  to  A  B  or  bearer,  it  matters  not  who  may  be 

the  plaintiff  who  brings  the  suit  {d). 
Under  the  statute  allowing  the  note  to  be  filed  in  lieu  of  a  declaration, 

any  person  holding  the  note,  if  payable  to  bearer,  may  sue  in  his 

own  name. 
An  appearance  of  defendant  to  obtain  a  continuance  to  traverse  the  a* 

sue  of  fSu^t,  is  a  waiver  of  the  plea  in  abatement  to  the  writ. 

((2)  Lane  v.  Erekle,  22  Iowa,  800 ;  Oage  e.  Sharp,  24  Iowa,  on  page 
18. 
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This  was  an  action  of  assanipsit  brought  by  Robert  B. 
Thompson  against  Russell  Hotchkiss,  in  the  District 
Court  of  Van  Buren  county.  The  plaintiff  filed  the  note 
in  lien  of  the  declaration,  which  said  note  was  made  pay- 
able to  R.  B.  Thompson.  The  statute  under  which  the 
plaintiff  below  proceeded  is  as  follows ;  viz :  "  That  here- 
after it  shall  be  competent  for  any  person  or  persons, 
when  they  wish  to  institute  suit  in  any  of  the  Courts  of 
Record  in  this  territory  (if  their  demand  shall  be  founded 
on  contract),  to  file  their  account,  single  bill,  promissory 
note,  or  due  bill  with  the  clerk  of  said  CourJ,  whose 
duty  it  shall  be  to  issue  *proce88  agaii'ist  the  defend-  *167 
ant  or  defendants  in  the  same  manner  as  if  a  decla- 
ration and  precipe  had  been  filed."  The  note  sued  upon 
is  in  the  words  and  figures  following ;  to-wit ;  — 

"  Rochester,  Nov.  22,  1841. 

"  Three  months  after  date,  I  promise  to  pay  R.  B.  Thomp- 
son, or  bearer,  fifty -three  dollars. 

"RUSSELL  HOTCHKISS." 

Upon  the  filing  of  the  note,  a  summons  was  issued 
against  the  defendant  below,  in  which  the  plaintift'  below 
is  named  Robert  B.  Thompson.  In  the  Court  below  the 
defendant  filed  a  plea  in*abatement,  setting  out  that  there 
was  a  variance  between  the  writ  and  the  declaration,  the 
former  naming  the  plaintiff  as  Robert  B.  Thompson,  the 
latter  as  R.  B.  Thompson.  The  defendant  below  filed  with 
his  plea  in  abatement  the  plea  of  the  general  issue.  A 
demurrer  was  filed  to  the  plea  in  abatement,  which  was 
sustained.  And  thereupon  the  defendant  filed  his  afiida- 
▼it  for  a  continuance,  upon  which  a  continuance  was  allow- 
ed. At  the  next  term,  the  defendant  withdrew  his  plea  of 
the  general  issue  and  suffered  judgment  to  go  by  nil  dicet. 
The  sustaining  of  the  demurrer  to  the  plea  in  abatement  is 
the  error  assigned.  JNo  declaration  was  filed,  the  declara- 
—27 
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tion  referred  to  in  the  plea  in  abatement  was  the  note  it- 
self, which  the  defendant  bdiow  calls  a  declaration. 

R.  Humphreys,  for  plaintiff  in  error. 

S.  W.  Summers,  for  defendant  in  error. 

By  the  Court,  Wilson,  Justice. —  The  note  in  this  case 
being  payable  to  R.  B.  Thompson,  or  bearer^  it  matters  not 
what  may  be  the  name  of  the  plaintiff  who  brings  the  suit 
The  object  of  the  statute  above  referred  to  is  to  allow  any 
person  or  persons  to  institute  a  snit  in  any  of  the  Conrts  of 
Record  in  this  territory,  in  certain  cases,  without  employing 
an  attorney  and  without  filing  a  declaration.  Any  person 
into  whose  hands  this  note  might  pass  would  be  authorized, 
under  this  statute,  to  commence  an  action  in  his  own  name. 

There  is,  however,  another  objection  to  reversing  the 
judgment  in  this  case.  If  the  plaintiff  in  error  relied  upon 
the  sustaining  by  the  Court  of  the  demurrer  to  the  plea  in 
abatement,  as  the  ground  of  error,  he  should  have  suffered 
judgment  to  be  rendered  for  the  plaintiff,  upon  the  over- 
ruling the  plea  in  abatement.  Instead  of  so  doing  he  ap- 
plies for  and  obtains  a  continuance  in  order  to  have 
*158  a  trial  upon  the  plea  of  *the  general  issue.  And  by 
so  doing  he  waived  the  supposed  error  of  the  Court 
in  overruling  the  plea  and  cannot  now  assign*  it. 

Judgment  below  is  affirmed. 


James  Anderson,  plaintiff  in  error,  v.  Mabtin  Bbowk, 

defendant  in  error. 

JErrar  to  Dea  Momea, 

It  is  not  a  misdescription  of  a  note  to  state  that  the  defendant, "  at  Bar 
lington,"  made,  Ac.,  although  it  does  not  appear  on  the  &oe  of  th0 
iNPlethatltwi«gi«reft  then. 
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This  was  an  action  of  assumpsit  on  a  promissory  note 
given  by  Anderson  to  Brown,  for  one  hundred  and  seventy- 
nine  dollars  and  ninty-six  cents.  Judgment  was  rendered 
at  March  term,  1842,  in  the  District  Court  of  Des  Moines 
county.     Chief  Justice  Mason  presiding. 

Anderson,  the  defendant  below,  brings  the  case  here  by 
writ  of  error. 

RoKBB,  for  plaintiff  in  error. 

Grimes  &  Stabb,  for  defendant  in  error. 

By  thb  Court,  Masok,  Chief  Justice. —  This  was  an 
action  brought  on  the  following  promissory  note :  — 

"  On  or  before  the  first  day  of  January  next,  I  promise 
to  pay  Martin  Brown  the  sum  of  one  hundred  and  sev- 
enty-six dollars  and  ninety-six  cents,  for  value  received  of 
him. 

"July  23,  1842.  JAMES  ANDERSON." 

The  declaration  commences :  '^  For  that,  whereas,  the 
said  defendant  heretofore ;  to- wit :  on  the  23d  day  of  July, 
1841,  at  Burlington,  in  the  county  aforesaid,  made  his  cer- 
tain promissory  note,"  &c.  The  only  error  assigned  is. that 
the  declaration  sets  forth  the  note  as  having  been  made  at 
Burlington,  whereas,  the  copy  does  not  show  the  place  of 
its  execution.  If  the  declaration  had  stated  the  note  to  havie 
been  dated  at  Burlington,  it  would  have  been  a  mis^ 
description,  but  even  then,  *agreeably  to  the  decis-  *15d 
ion  in  Walker  &  Eno  v.  Ayers,  decided  at  this  tterm 
of  the  Court,  no  advantage  could  have  been  taken  of  the 
variance  except  by  special  demurrer,  inasmuch  as  the  copy 
seems  to  be  corrects  At  all  events  there  is  nothing  to  show 
a  varience  between  the  copy  and  the  original  note. 

Bat  in  the  present  case  there  is  no  misdescription  which 
even  a  special  demurrer  would  have  reached.    The  dedara- 
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tion  states  that  the  note  was  executed  at  Burlington,  and 
what  is  there  to  show  that  such  was  not  the  fact  ?  It  is  true 
the  notes  does  not,  on  its  face,  purport  to  have  been  exe- 
cuted there,  but  tlie  declaration  made  no  allegation  of  that 
kind.  There  is  no  variance,  and  the  judgment  below  will 
be  affinned. 
Judgment  affirmed. 


D,  W.  Matthews,  assignee  of  J.  W,  Woods,  plaintiff 
in  error,  v.  George  A.  Tally  and  Willum  S.  Tallt, 
defendants  in  error. 

Error  to  Henry. 

The  Court  will  refuse  to  hear  proof  of  any  oral  agreement  between  the 
contending  counsellors  to  treat  the  pleadings  as  amended,  when  they 
are  not,  and  to  show  an  issue  different  from  that  presented  by  the 
pleadings  on  file. 

This  was  an  action  of  debt,  brought  by  D.  W.  Matthews, 
assignee  of  James  Weston  Woods,  against  William  S.  Tally 
and  George  A.  Tally,  upon  a  promissory  note  for  fifty  dol- 
lars. The  cause  was  tried  at  March  term,  1842,  before 
Judge  Mason  and  a  jury,  and  a  verdict  and  judgment  for 
defendant.  The  grounds  relied  upon  by  Matthews,  plaint- 
iff in  error,  to  reverse  the  judgment  below  are  embraced  in 
the  opinion  of  the  Court. 

Hall  &  Woods,  for  plaintiff  in  error. 

G.  W.  Teas,  for  defendant  in  error. 

PsB  GuBiAM,  Mason,  Chief  Justice. —  The  record  in  this 
case  appears  very  loosely  made  up,  either  from  the  neglect 
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of  the  clerk  or  attorneys.  The  defendant  pleaded 
three  pleas^  one  oinon  eat  factum^  *and  two  of  accord  *160 
and  satisfaction.  To  the  tirst  plea  there  was  a  join- 
der in  issue.  The  second  plea  was  demurred  to,  the  de- 
murrer sustained,  and  the  defendant  ruled  to  plead  anew, 
which  does  not  appear  ever  to  have  been  done.  To  the 
third  plea  there  was  a  replication.  This  was  demurred  to, 
and  the  demurrer  sustained.  The  record  then  states  that 
the  plaintiff  amended  his  replication  (without  stating 
wherein  or  how),  and  issues  being  joined,  thereupon  came 
a  jury,  &c.  As  the  demurrer  to  the  replication  was  special, 
the  amendment  will  be  presumed  to  be  merely  as  to  formal 
defects,  leaving  the  substance  of  the  replication  as  it  was 
originally. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff's 
attorney  contended  that  there  was  a  verbal  agreement  be- 
tween him  and  the  attorney  for  the  defendants  by  which 
it  would  seem  the  old  replication  to  the  third  plea,  to  which 
the  demurrer  had  been  sustained,  was  permitted  to  remain, 
with  a  ,verbal  agreement  between  the  attorneys,  that  the 
said  replication  should  be  regarded  on  the  trial  as  travers- 
ing the  entire  plea.  An  affidavit  to  that  effect  was  also 
filed  by  the  plaintiff's  attorney,  upon  which  he  moved  for 
a  new  trial.  The  Court,  it  appears,  on  the  motion  for  a 
new  trial,  refused  to  hear  evidence  of  the  parol  agreement 
of  the  attorneys,  which,  as  alleged,  was  made  a  substitute  for 
the  amended  replication  above  mentioned,  which  appears 
to  be  the  burden  of  the  errors  aserigned  in  the  case. 

In  all  this  there  is  no  error.  On  these  subjects  the  Dis- 
trict Courts  have  a  right  to  establish  their  own  rules,  and  it 
certainly  would  be  a  very  proper  one  to  refuse  to  hear 
proof  of  any  verbal  agreement  between  attorneys,  which 
went  to  vary  the  effect  of  a  pleading  as  set  forth  upon  the 
record. 

The  record  shows  no  error  of  any  kind,  that  we  percive. 
The  only  errors  urged  in  the  argument  are  those  of  omis- 
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sion.    But  if  parties  will  go  to  trial  without  a  comple  rec- 
ord, it  will  require  a  stronger  case  than  the  present  to  in- 
duce this  Court  to  disturb  the  verdict  rendered  thereupon. 
Judgment  affirmed. 


*161  *James  Davis  and  Stephen  Whicher,  Jr.,  plaint- 
iffs in  error,  v.  Commissioners  of  Muscatine  County. 

Error  to  Mttacatine. 

A  fond  arising  (torn  the  sal^  of  lands,  pre-empted  for  seats  of  Justice,  is 
a  trust  iUnd  to  be  specially  applied  to  the  purposes  contemplated  in 
the  grant,  and  is  not  8ul]r|ect  to  the  ordinary  drafts  upon  the  county 
treasury. 

This  suit  was  originally  brought  before  a  justice  of  the 
pisace,  for  Muscatine  county,  on  a  note,  of  which  the  fol* 
lowing  is  a  copy :  — 

"  Thirty  days  after  date  we  promise  to  pay  the  com- 
missioners of  Muscatine  the  sum  of  twenty-five  dollar^, 
with  twenty  per  cent  interest  from  date,  July  14,  1840. 

"JAMES  DAVIS, 
''  STEPHEN  WHICHER,  Jr." 

Summons  was  served  upon  Davis,  and  a  judgment 
against  him  by  default,  July  19,  1841,  for  $25.00  and  $5.00 
interest  and  costs. 

The  cause  was  removed  to  the  District  Court  by  certio- 
rari^ and  at  the  December  term,  1841,  the  cause  came  on 
for  hearing,  and  the  parties  waived  a  trial  by  jury  and 
consented  that  the  Court  should  try  the  cause,  on  the  fol- 
lowing proofs  and  concessions :  — 

"  It  is  conceded  by  the  plaintiffs'  attorney,  that  Stephen 
Whicher,  Jr.  signed  the  note  as  security.    It  is  conceded 
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by  the  defendant,  that  the  claim  of  the.  plaintiffs  is  a  legal 
one,  and  it  is  proved  by  Edward  E.  Fay,  the  clerk  of 
plaintiffs'  court,  that  the  debt  was  contracted  for,  and  on 
account  of  funds  arising  from  the  sale  of  lands  and  lots, 
pre-empted  by  the  plaintiffs,  under  an  act  of  Congress,  en- 
titled ^  An  Act  granting  to  the  counties  or  parishes  of  each 
state  and  territory  of  the  United  States  in  which  public 
lands  are  situated,  the  rights  of  preemption  to  quarter 
Bections  of  land,  for  seats  of  justice  within  the  same,'  ap- 
proved May  26,  1824.  It  is  contended  by  the  defendant 
that  he  should  be  allowed  the  right  of  set-off,  as  follows :  — 

"  ^The  Cbmmissioners  of  Muscatine  County  ^ 

" '  To  James  Davis,  Dr. 

"*To  this  amount  due  me  on  your  order  on 

the  county  *treasury  of  this  county,  dated  *162 

Jan.  23,  1841,  No.  461. ! $37  50 

•*'Ditto,  dated  Oct.  1,  1841,  No.  481  (part  of). ... :  12  45' 

**  Of  which  due  notice  was  given  by  the  defendant,  and 
it  16  proved  by  the  testimony  of  H.  Musgrave,  the  treas- 
urer of  the  plaintiffs,  that  there  has  been  no  funds  in  the 
treasury,  since  the  date  of  said  orders,  wherewith  to  pay 
the  same,  and  there  rests  his  defence." 

It  wasagreed  further,  that  if  the  said  set-off  was  legiti- 
mate and  appropriate,  the  judgment  should  be  for  the  de- 
fendant, otherwise  for  the  plaintiff.  Judgment  was  render- 
ed for  the  plaintiff  for  $30.90  and  costs. 

The  defendant  sued  out{a  writ  of  error  from  this  Court. 
And  the  said  plaintiffs  in  error,  by  Whicher,  their  attorney, 
come  and  say  that  in  the  rendition  of  the  judgment  afore- 
laid  there  is  manifest  error,  in  this,  to-wit :  — 

1.  The  judgment  should  have  been  rendered  for  the 
plaintifiB  in  error,  and  against  the  defendants  in  error,  and 
not  in  favor  of  defendants  in  error  against  the  plaintiffs  in 
•nor. 
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Whioher,  for  plaintiffs  in  error. 

Lowe,  for  defendants  in  error. 

Peb  Curiam,  Wilson,  Justice.  — The  act  of  Congress 
relied  upon  by  the  defense  sets  forth,  that  there  be  grants 
ed  to  the  several  counties  or  parishes  of  each  state  and 
territory  of  the  United  States,  where  there  are  public 
lands,  at  the  minimum  price,  for  which  public  lands  of  the 
United  States  are  sold,  the  right  of  pre-emption  to  one 
quarter  section  of  land  in  each  of  the  counties  or  parishes 
of  said  states  and  territories,  in  trust  for  said  counties  or 
parishes,  respectively,  for  the  establishment  of  the  seat  of 
justice  therein  :  Provided^  the  proceeds  of  the  sale  of  each 
of  said  quarter  sections  shall  be  appropriated  for  the  pur- 
pose of  erecting  public  buildings  in  the  county  or  par- 
ish, for  which  it  is  located,  after  deducting  therefrom  the 
amount  originally  paid  for  the  "same.  And  prov^idedy  fvr- 
ther^  that  the  seat  of  justice  for  said  counties  or  parishes, 
respectively,  shall  be  fixed  previously  to  a  sale  of  the  ad- 
joining lands  within  the  county  or  parish  for  which  the 
same  is  located.  Act  of  Congress,  approved  May  26, 1824. 
This  act  grants  to  the  counties  the  right  of  pre-emption 
to  one  quarter  section  upon  the  express  condition,  to-wit: 
that  the  proceeds  of  the  sale  of  said  quai*ter  sections  shall 
be  appropriated  for  the  purpose  of  erecting  public  build- 
ings in  the  county,  &c. 
*163  *The  counties  availing  themselves  of  this  right  be- 
come trustees  of  the  fund,  and  are  bound  to  carry  out 
the  trust  which. is  undertaken.  They  take  the  grant  upon 
the  condition  specified,  and  no  act  of  the  counties,  or  of  the 
board  of  county  commissioners  (their  agents  and  repre- 
sentatives of  the  counties  in  fiscal  transactions)  could  divest 
them  of  the  liability  to  perform  the  trust,  or  divert  this 
fund  from  the  object  to  which  the  grantor  and  grantee  in* 
tended  it ;  much  less  can  individuals  do  so. 
It  is  admitted  by  the  plaintiffs  in  error  that  the  debt  was 
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contracted  for  and  on  account  of  funds  arising  from  the 
sale  of  lands  pre-empted  undertime  act  of  Congress  referred 
to.  Now  if  the  plaintiffs  in  error  can  be  allowed  to  set  off 
connty  orders,  which  are  issued  to  pay  the  usual  expenses 
of  the  county ;  for  instance,  for  the  payment  of  the  per 
diem  allowance  of  the  commissioners,  or  their  clerk,  or 
that  of  the  sheriff  for  attending  Court,  it  would  put  it  out 
of  their  power  to  appropriate  the  fund  to  the  objects  for 
which  those  orders  were  issued,  and  thus  wholly  defeat  the 
object  of  the  grant.  The  case  cited  by  the  counsel  for  the 
plaintiffs  in  error,  Bank  of  the  Metropolis  v.  The  United 
States,  Peters  R.,  to  sustain  the  position  that  neither  cor- 
porations nor  individuals  can  divide  their  funds  into  class- 
es and  appropriate  them  to  particular  objects  to  the  injury 
of  their  creditors ;  and  that  though  the  United  States  have 
various  departments  of  government  to  the  support  of 
which  funds  are  appropriated,  yet  where  an  action  is 
brought  in  a  Court  of  law,  to  recover  an  amount  due  by 
the  defendant  for  moneys  received  on  account  of  any  part 
of  the  judiciary  fund,  a  set-off  maybe  pleaded  for  moneys 
expended  by  defendant  in  the  military,  navy,  post  office, 
or  any  other  department,  will  not  sustain  the  position  as- 
somed  by  him  in  this  case.  That  doctrine,  so  far  as  it  ap- 
plies to  funds  received  by  them,  where  no  trust  is  created, 
or  it  may  apply  to  the  government  where  funds  are  re- 
ceived through  the  ordinaiy  channels  of  revenue,  and 
which  consequently  came  into  the  treasury  without  specific 
appropriation  to  any  particular  object,  but  there  is  nothing 
in  that  case  which  would  warrant  the  inference  that  the 
government  of  the  United  States  could  not  receive  from 
individuals  or  corporations,  a  fund  for  a  particular  object, 
or  that  after  receiving  it,  that  the  object  of  the  donor  or 
grantor  could  be  defeated  by  persons  having  claims  upon 
the  treasury,  wholly  unconnected  with  the  subject  of  the 
trast.  Will  it  be  contended,  that  if  the  money  arising 
from  the  bequest  of  Smithson,  of  London,  for  the  purpose 
^28 
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of  toundi'ng  at  Washington  City  tlie  Smithsonian  Instita- 
tion,  should  be  invested  as  Congress  have  directed,  in  State 

stocks,  until  provision  be  made  by  law  for  carrying 
^161  the  purpose  of  the  bequest  *into  effect,  that  it  could 

be  taken  to  pay  the  debts  of  individual  creditors  of 
the  government? 

The  principles  at  law  which  apply  to  cases  where  a  trust 
is  created  for  the  benefit  of  individuals,  apply  to  this  case. 
In  these  cases  it  has  never  been  contended  that  the  in- 
debted ness  of  the  person  who  is  to  be  benefited  by  the 
trust  cogld  be  made  the  me:ms  of  defeating  the  trust;  but 
on  the  contrary,  in  most  cases  the  insolvency  of  the  person 
thus  to  be  benefited  by  it,  or  the  apprehension  of  such 
insolvency,  is  in  most  cases  the  reason  for  creating  the 
trust.  To  permit  the  object  of  the  grant  to  be  defeated  in 
this  way,  wonld  be  virtually  saying  that  the  grantor  shall 
not  do  what  he  will  with  his  own. 

We  think  the  decision  of  the  Court  below,  not  allowing 
the  set-otf,  was  correct. 
Judgment  below  aflirmed. 


The  United  States,  plaintiff  in  error,  v.  John  Eoss, 

defendant  in  error. 

Error  to  Jefferson, 

The  district  attorney  on  an  indictment  for  obtaiDing  property  noder 
false  pr<.  tenses,  is  not  required  to  file  specifications  of  the  Mw  pnr- 
tenses  used  by  the  person  accused. 

The  defendant,  John  R»j6S,  was  indicted  at  the  District 
Couit  uf  Jefferson  countj,  at  the  September  term,  1841, 
for  knowingly  and  designiijgly,  by  false  pretenses,  obtain- 
log  ixom  0B9  Waltar  Dillon  a  certain  promisaorj  note,  fat 
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the  payment  of  eight  hundred  dollars  and  fit'tj  cents,  >.ith 
the  intent  to  cheat  and  defraud  the  said  Dillon. 

At  the  April  term,  1842,  the  defendant,  by  C.  Olney, 
his  attorney,  filed  a  general  demurrer,  which  was  over- 
ruled. 

The  defendant  then,  by  Olney  and  Chapman,  his  attor- 
neys, stated  to  the  Court  that  they  did  not  feel  safe  in  the 
defense  of  the  said  defendant,  without  knowing  specifical- 
ly the  false  pretenses  upon  which  the  defendant  was  to  be 
tried;  and  thereupon  the  defendant,  by  his  said  at- 
torneys, *moved  the  Court  that  the  prosecutor  file  *165 
foil  and  distinct  specifications  of  the  false  pretenses 
ised  by  the  defendant. 

The  Court  ordered  the  filing  of  the  specifications  prior  to 
the  introduction  of  testimony  to  prove  the  false  pretenses, 
to  which  the  district  prosecutor  took  exceptions. 

Assignment  of  errors :  — 

1.  The  Court  below  erred  in  ordering  the  district  pros- 
ecutor to  file  specifications  of  the  fale  pretenses  used  by 
the  defendant,  in  addition  to  the  charges  and  specifications 
contained  in  the  indictment. 

2.  In  refusing  to  admit  testimony  to  go  to  the  jury  to 
prove  the  false  pretenses  by  which  the  note  which  the  de- 
fendant is  charged  in  the  indictment  with  having  obtaiiied 
by  false  pretenses,  was  obtained. 

H.  T.  Reid,  for  plaintiff  in  error. 

J.  G.  Hall,  for  defendant. 

Pes  CnBtAM,  Williams,  Jxtstxob. — This  indictment  is 
framed  under  the  nintyfonrth  section  of  the  criuMnal  law 
(Iowa  Laws,  Vol.  1.  page  160),  which  sets  fortii  that,  ''if 
any  person  or  persons  shall  knowingly  and  dosi<.no(Ily, 
by  any  false  pretense  or  pretenses,  <»llain  funi  anv  oihfr 
panoQ  aoy  chose  iu  action^  mouejvgoode^.  wares^  ikCy  with 
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intent  to  cheat  or  defraud  any  snch  person  of  the  same, 
every  person  so  offending  shall  be  deemed  a  cheat,  and  up- 
on conviction,"  &c. 

The  indictment  in  this  case  was  insufficient,  because  the 
false  pretense,  being  the  gist  of  the  offense,  should  have 
been  particularly  set  forth,  in  order  that  the  defendant 
might  be  apprised  of  the  accusation,  and  be  enabled  to 
prepare  bis  defense.  But  as  the  overruling  of  the  demur- 
rer to  the  indictment  was  not  excepted  at  the  time,  by  the 
defendant,  and  incorporated  in  a  bill  of  exceptions,  this 
Court  will  not  set  aside  the  proceedings  for  that  error.  We 
will  then  proceed  to  consider  whether  the  Court  below  er- 
red in  ordering  the  district  prosecutor  to  file  specifications 
of  the  false  pretenses  used  by  the  defendant  in  addition  to 
the  charges  and  specifications  con tai tied  in  the  indict- 
ment. The  section  of  the  statute  relied  upon  by  the  de- 
fendant in  error,  as  giving  the  Court  authority  to  make 
such  an  order,  is  as  follows :  "  The  body  of  an  indict- 
ment shall  be  considered  as  nriade  up  of  charges  and  spec- 
ifications, and  no  indictment  shall  be  quashed  if  any  in- 
dictable offense  is  clearly  charged  therein,  nor  shall  any 
motion  be  entertained  with  a  view  to  arrest,  reverse, 
*166  or  set  aside  any  judgment  on  account  of  *a  defect  in 
the  indictment,  if  the  charge  upon  which  the  offender 
was  tried  be  so  explicitly  set  lorth  that  judgment  can  be 
rendered  thereon." 

We  see  nothing  in  this  section  which  would  authorize 
the  Court  to  make  this  order  Nothing  can  be  considered 
as  a  part  of  the  body  of  an  indictment  which  is  not  set 
forth  in  the  indictment  itself.  To  authorize  the  district 
prosecutor  to  make  specifications  after  a  defendant  has 
pleaded  to  an  indictment,  which  specifications  are  to  be 
considered  as  a  part  of  the  body  of  the  indictment,  would 
seem  to  us  a  very  unusual  procedure,  and  one  which  might, 
in  most  instances,  operate  to  the  prejudice  of  the  rights  of 
the  aocoBed,  by  making  new  allegations  which  he  would 
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not  be  prepared  to  meet,  which  would  thus  take  him  by 
Burprise.  The  Court  below  seems  to  have  considered  the 
word  "  charge"  as  synonymous  with  crime,  and  that  if  the 
indictment  merely  set  forth  that  the  grand  jurors  of  the 
county  of  Jefferson  find  that  A  B  is  guilty  of  murder,  or 
arson,  that  the  crime  of  raurdef  being  explicitly  set  forth, 
that  such  indictment  would  be  sufficient.  We  consider  the 
word  ^^  charge  ^^  as  synonymous  with  accusation,  which, 
while  it  includes  a  crime  in  legal  contemplation,  also  in- 
cindes  circumstances  to  a  reasonable  extent. 

That  the  legislature  intended  to  require  that  the  indict- 
ment should  set  forth  something  more  than  the  crime,  is 
evident  from  the  first  part  of  the  section,  where  it  is  said 
that  '*  the  body  of  the  indictment  shall  be  considered  as 
made  up  of  charges  and  specifications."  That  there  are  ap- 
parent inconsistencies  in  this  section,  and  that  it  is  some- 
what obscure  in  some  of  its  parts,  is  admitted,  but  as  the 
conrse  insisted  upon  by  the  counsel  for  the  defenJant  in 
error  is  without  a  precedent,  and  as  the  statute  does  not 
require  it,  we  do  not  feel  disposed  to  adopt  it  where  the 
consequences  might  so  materially  affect  the  right  of  defend- 
ants. 

The  decision  of  the  Court  below,  requiring  the  prosecu- 
tor to  file  specifications,  is  reversed,  and  this  cause  is  re- 
manded to  the  Court  below,  with  directions  to  proceed  upon 
the  indictment. 


*Ansel  Humphbeys  v.  J.  Bridgman,  &  Co.    *167 

Error  to  Muscatine, 

The  defendant,  under  the  general  issue  and  notice  of  payment,  in  an 
action  of  assumpsit  for  uroods,  &c.,  is  not  bound  to  famish  the  plaint- 
iff with  a  bill  of  particulars  (0. 

.    *  . 

(<)  Under  the  Revision  a  bill  of  particalarB!mu8t,  in  aocb  case,  be 
Muwced  to  the  plcurting.    Bev.  §  2018. 


222  SUPREME  COURT  OF  IOWA. 


Ansel  Humphreys  v.  J.  Bridgman  <&  Co. 


TluG  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered by  Bridginan  &  Co.,  to  Humphreys.  Plea,  gen- 
eral issue,  and  notice  ot  paj^ment. 

Verdict  and  judgment  for  sixty-two  dollars  and  forty- 
one  cents,  at  the  June  term,  1842. 

Motion  for  a  new  trial,  fbr  reason  that  the  verdict  was 
contrary  to  the  evidence  and  for  misdirectioQ  of  the  Coart 
in  matters  of  law*,  overruled. 

From  the  bill  of  exceptions  taken  in  this  cause,  it  ap- 
pears that  on  the  trial  the  defendant  offered  evidence  tend- 
ing to  prove  payment  subsequent  to  the  date  of  the  last 
item  in  the  plaintiff^s  account  This  evidence  the  Court 
ruled  could  not  be  given  to  the  jury  under  defendant's 
plea. 

This  is  the  only  ground  of  error  assigned  by  Humphreys, 
plaintiff  in  error. 

W.  G.  WooDWABD,  for  plaintiff  in  error. 

The  evidence  offered  by  defendant  below  should  have 
been  admitted  under  the  plea,  or  the  notice,  ^'^A^of  them. 
The  notice  is  a  general  one  of  payment  of  the  demand  saed, 
and  any  evidence  tending  to  show  it  should  have  been  ad- 
mitted. But  if  there  be  any  objection  to  the  notice,  still 
payment  may  be  given  under  the  general  issue.  3  John. 
Dig.  459,  S.  Ill,  113;  Citing  7  Wend.  194;  10  W.  203; 
do.  do.  471,  S.  343;  Citing  4  Cow.  173;  13  Petersdorff 
Ab.  249 ;  N.  Ld.  Lay  787 ;  7  Com.  L.  R.  368 ;  N.  Citing 
2  Camp.  658;  Wright's  Rep.  219,  735;  1  Chit.  PI.  613, 
late  edition. 

Such  was  the  standing  English  doctrine  until  the  adop- 
tion  of  the  new  rules  under  George  lY. 

R.  P.  LowB,  for  defendant. 

The  counsel  for  plaintiff  in  error  has  quoted  a  number 
q(  uuthoritiea  to  pro v^ that  in  an  action-^  aatuuapait  pay* 
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ment  may  be  giyen  in  evidence  under  the  general  issue. 
This  doctrine  was  not,  and  is  not,  denied.  The  opinion  of 
the  Court  below  was  founded  upon  the  peculiar 
*character  of  the  10th  sect.  372,  of  our  Practice  Act.  *168 
The  defendant  below  pleaded  the  general  issue  and 
under  it  gave  special  notice  of  payment,  &c.  Was  not  the 
plaintiff  below  entitled  to  a  bill  of  particulars,  stating  the 
mode  of  payment,  the  time  when,  the  amount,  and  whether 
it  was  for  the  bill  of  goods,  the  price  of  what  was  sued  for? 
It  seems,  if  the  section  alluded  to  means  anything,  it  makes 
this  requsition :  where  the  demand  or  payment  of  the  de- 
fendant is  narrowed  down  to  a  point,  by  a  special  notice 
under  the  general  issue,  it  is  not  only  right  but  incnmbent 
on  him  to  furnish  his  opponent  with  a  bill  of  particulars, 
that  he  may  be  advised  in  due  time  before  trials  of  the 
nature  of  the  payment.  The  payment  might  have  been  for 
other  goods  purchased  at  the  same  store,  or  it  might  liave 
been  for  some  other  consideration.  Now  the  defendant, 
himself,  has  placed  the  pleadings  in  a  condition  that  makes 
it  necessary  for  him  to  file  a  bill  of  particuhxrs.  He  must 
take  the  consequences  of  his  own  act.  If  the  Court  will 
undertake  to  draw  the  line  between  the  cases  where  they 
will,  and  where  they  will  not,  require  bills  of  particulars, 
much  difficulty  must  arise.  The  statuie  says  in  all  cascb  it 
must  be  done. 

WooDWAKD,  in  reply :  — 

The  plea  or  notice  of  payment  is  a  bill  of  particulars  jK?^r 
96.  It  is  payment  of  the  demand  sued,  and  cannot  be  of 
any  other.  Defendants  below  did  not  set  up  any  demands 
ao:ai«ist  the  other  party  but  a  payment  of  plaintift'^s  demands, 
and  certainly  no  bill  of  particulars  is  necessary  for  any 
matter  which  may  be  given  under  the  general  issue. 

Pke  Ccriam,  Mason,  CuiKtr  Justice. —  The  defendants 
in  error  admit  the  doctrine,  that  in  the  action  of  assumpsit 
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payment  may  be  given  in  evidence  under  the  plea  of  the 
general  iBSue.  Upon  this  point  see  the  numerous  authori- 
ties cited  l>y  the  counsel  for  the  plaintiff  in  error,  and  also, 

1  Chitty  PI.  419;  4  Taunt.  165;  Saund.  on  P.  &  E.  voL 

2  p.  272.  But  they  contend  that  the  tenth  sec.  of  the  Prac- 
tice Act,  Iowa  Laws,  vol.  1,  page  372,  required  the  plaint- 
iffs in  error  to  file  a  bill  of  items,  stating  the  mode  of  pay- 
ment, the  time  when,  the  amount,  t&c,  in  order  to  antlioN 
ize  the  admission  of  testimany  tending  to  prove  a  payment 
This  section  is  as  follows :  — 

"  I'he  several  Districts  Courts  shall  have  power,  in  any 
action  pending  before  them,  upon  motion,  and  good  and 
sufficient  cause  shown,  and  reasonable  notice  thereof  given, 
to  require  the  parties,  or  either  of  them,  to  produce  books 
or  writing,  in  their  possession  or  power,  which  contain  evi- 
dence pertinent  to  the  issue,  and  it  shall  be  the  duty 
*169  of  the  defendant  or  ^defendants,  in  all  cases  when 
he,  she,  or  they  intend  to  prove  on  trial  any  account 
or  demand  against  the  plaintiff,  or  plaintiffs,  tofile  with  his 
plea  a  bill  of  the  particular  items  of  such  accounts  or  de- 
mands, and  no  other  accounts  or  dethands  shall  b6  suffered 
to  be  proved  to  the  jury  or  Court,  on  that  trial." 

We  find  nothing  in  this  section  which  would  entitle  the 
plaintift*  in  error  to  a  bill  of  items,  where  the  defendants, 
in  the  District  Court,  intend  to  prove  on  trial  any  "  ac- 
counts or  demands  against  the  plaintiff."  A  payment  to  a 
merchant  upon  his  bill,  by  a  debtor,  is  neither  an  account 
nor  demand ;  it  is  not  a  set-off,  and  it  is  only  to  such  ac- 
counts or  demands  as  are  intended  to  be  relied  upon  as  a 
set-off,  that  the  statute  refers ;  and  the  common  law  doc- 
trine, admitting  evidence  of  payment  under  the  general 
issue  in  assumpsit,  is  not  varied  by  it. 

We  think  thiit  the  Court  erred  in  rejecting  the  testi- 
mony. The  judgment  of  the  Court  below  is  reversed,  and 
remanded  for  further  proceedings. 
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Martin  Earless  and  John  B.  Adams,  plaintiffs  in  er- 
ror, V,  The  United  States,  defendant. 

Error  to  Johnson. 

Ad  indictment  for  betting  on  a  horse-race  cannot  be  sustained  under 
the  act  against  gaming.    Horse-racing  is  not  a  game  of  chance  (/). 

A  residence  of  six  months  in  the  territory  entitles  a  person  to  sit  as  a 
grand  Juror,  although  he  may  have  resided  a  portion  of  that  time  in 
the  Indian  territory. 

At  the  November  term,  1841,  of  the  District  Court  of  ^ 
Johnson  county,  Martin  Harless  and  John  B.  Adams  were 
indicted  for  unlawfully  betting,  one  with  the  other;  to-wit: 
The  said  Martin  Harless  bet  a  mare  against  a  horse,  bet 
by  the  said  John  B.  Adams,  on  the  event  of  a  certain  horse- 
race, at  the  county  aforesaid,  on  the  Slst  of  July,  1841, 
then  and  there  run  between  the  said  Martin  Harless' 
horse  and  the  Freelan  &  Co.'s  mare,  the  said  Adams  win- 
ning the  bet,  &c. 

At  the  May  term,  1842,  the  defendants  appeared  and 
moved  the  Court  to  quash  the  indictment  on  the  following 
grounds :  — 

*1.    That  said  indictment  did  not  charge  against  *170 
said  defendants  any  crime  or  misdemeanor  under 
the  law  of  this  territory,  or  the  laws  of  the  United  States. 

2.  That  the  statute  under  which  the  defendants  were 
indicted  was  repealed. 

The  motion  to  quash  was  overruled.  The  defendants, 
then,  by  Bates,  Harrison,  and  Folsom,  their  attorneys, 
filed  their  plea  in  abatement  and  prayed  judgment,  be- 
cause Levi  Colton,  one  of  the  grand  jurors  who  found  the 
indictment,  was  not  a  qualified  elector  of  the  territory,  for 


(/)  Bat  playing  for  liquor,  the  loser  to  pay  for  the  drinl^s,  is  gambling 
witMn  g  4411  of  the  Revision.    The  State  d.  Maarer,  7  Iowa,  406. 
—  29 
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the  reason  that  said  Colton  had  not  lived  and  resided  in 
said  territory  six  nionths  immediately  previous  to  the  find- 
ing of  said  indictment. 

To  this  plea  Carleton,  prosecuting  attorney,  replied  that 
said  Levi  Colton  was  a  qualified  elector  at  the  time  of  find- 
ing the  indictment. 

It  was  then  agreed  between  the  prosecuting  attorney 
and  the  defendant's  counsel  that  the  issue  of  qualification 
should  be  submitted  to  the  Court.  It  was  proved  that  the 
said  Colton  had  resided  for  two  years  immediately  preced- 
ing his  selection  as  a  grand  juror,  about  twenty-five  miles 
west  of  Iowa  City,  the  county  seat  of  Johnson  county,  in 
the  territory  of  Iowa,  and  on  the  lands  belonging  to  the 
Indians,  but  within  the  limits  prescribed  by  the  act  of 
Congress  as  constituting  the  boundary  of  the  territory  of 
Iowa,  with  the  exception  of  about  five  and  a  half  months 
immediately  preceding  his  selection  as  a  grand  juror,  dur- 
ing which  time  he  had  resided  in  Johnson  county.  To 
this  testimony  the  counsel  for  the  prosecution  demuiTcd, 
as  not  being  sufficient  to  sustain  the  plea  in  abatement, 
and  prayed  judgment.  The  demurrer  to  the  evidence  was 
sustained,  and  the  defendants  required  to  answer  over  to 
the  indictment.  The  defendants  then  pleaded  not  guilty, 
went  to  trial,  were  found  guilty,  and  fined  ten  dollars  each. 

To  reverse  this  judgment  the  defendants  below  have 
brought  their  writ  of  error,  and  assign  for  error :  — 

1.  Said  Court  erred  in  overruling  said  motion  to  quash 
said  indictment. 

2.  The  Court  ought  to  have  sustained  said  defendant's 
plea  in  abatemept. 

3.  The  said  Court  ought  not  to  have  sustained  said 
plaintiff's  demurrer  to  the  evidence. 

4.  Said  indictment  charged  no  offense  against  said  de- 
fendants, indictable  by  the  laws  of  this  territory. 

*171  *Bate8  &  Habbison,  for  plaintiffs  in  error. 
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J.  P.  Caeleton,  for  defendant. 

Pee  Gueiam,  Mason,  Chief  Justice.  —  We  shall  first 
oonsider  whether  the  Court  erred  in  sastaining  the  demur- 
rer to  the  evidence  given  to  sustain  the  plea  in  abatement. 
Was  Colton  a  qualified  grand  juror?  He  had  resided  in 
Johnson  county  less  than  six  months,  but  he  had  lived  for 
about  two  years  in  the  Indian  country,  within  the  limits  of 
the  territory,  as  prescribed  by  the  act  of  Congress. 

The  statute  renders  him  a  good  grand  juror  if  he  was  a 
qualified  elector.  Laws  of  1838  and  1 839,  page  277.  To 
be  qualified  as  an  elector,  he  must  have  resided  in  the  ter- 
ritory at  least  six  months  immediately  previous  to  his  ap- 
plication to  vote.  Page  188,  same  volume.  Is  a  residence 
in  the  Indian  country,  under  such  circumstances,  a  resi- 
dence in  this  territory^  within  the  meaning  of  the  statute  2 
We  think  it  is. 

It  seemed  to  be  assumed  in  the  argument  that  his  resi- 
dence in  the  Indian  country  had  been  illegal,  and  that, 
therefore,  he  ought  not  to  acquire  a  legal  privilege  through 
a  violation  of  the  law.  But  what  evidence  have  we  that 
his  residence  there  was  unlawful?  The  territory  of  Iowa 
extends  to  the  limits  fixed  by  the  act  of  Congress,  and  is 
not  confined  to  that  portion  to  which  the  Indian  title  had 
been  extinguished.  Six  months  residence  within  the  ter- 
ritory immediately  previous  to,  and  an  actual  residence  in 
the  county  at  the  time  of,  his  selection  and  service,  consti- 
tuted him  a  legal  grand  juror,  so  far  as  residence  is  con- 
cerned. 

A  more  snbstantial  objection  is  set  forth  in  the  fourth  as- 
signment of  errors,  that  no  indictable  offense  is  charged 
in  the  indictment.  Is  betting  on  a  horse-race  indictable 
under  our  gaming  act  ? 

Two  positions  are  taken  by  the  counsel  for  the  defend- 
ant in  error  to  sustain  the  affirmative  of  this  question :  1. 
That  all  betting  is  indictable  under  that  act.  2.  That 
horse-racing  is  a  game  of  chance. 
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The  fourth  section  of  the  act  provides  that  "  every  per- 
son who  shall  bet  any  money  or  property,  or  play  at  or 
upon  any  gaming  table,  bank,  or  device,  prohibited  by  the 
preceding  section,  or  who  shall  bet  upon  or  play  at  auy 
game  played  at  or  by  means  of  any  such  gaming  table, 
&c.,  shall,  on  conviction  thereof,  be  adjudged  guilty,"  &a 
It  is  contended  that  every  person  who  shall  bet  any  money 
or  property,  on  any  occasion,  is  rendered  liable  to  the  pen- 
alty, and  that  this  phrase  in  relation  to  betting  is  entirely 
independent  of  the  words  which  immediately  follow. 

If  every  person  who  shall,  on  any  occasion,  bet  any 

*172  money  or  *property,  is  liable  under  this  statute,  the 

second  branch  of  the  section,  "(?r  who  shall  bet  upon 

or  play  at,"  &c.,  is  clearly  superfluous  so  far  as  relates  to 

betting. 

The  title  of  the  act  is,  "  An  Act  to  prevent  and  punish 
gambling,"  and  the  whole  scope  and  object  of  the  statute 
seems  to  be  to  prevent  and  punish  games  of  chance,  or;  at 
least,  all  betting  and  staking  money  thereon.  If  it  had 
been  the  intention  of  the  legislature  to  have  prohibited  all 
betting  in  such  a  statute,  would  they  not  have  used  more 
unequivocal  language?  In  lugging  in  such  a  provision  by 
the  head  and  shoulders,  they  would  certainly  have  spoken 
so  as  not  to  have  been  misunderstood. 

Now,  the  first  branch  of  the  section  in  question,  when 
interpreted  by  the  rules  ordinarily  applied  to  legislative 
laiiguRge,  is  so  far  from  having  an  evident  meaning  like 
that  put  upon  it  by  the  counsel  for  the  defendant  in  error, 
conveys,  we  think,  an  evident  signification  to  the  contrary. 
It  should  be  construed  as  though  it  read,  "  every  person 
who  shall  bet  any  money  or  property  upon  or  play  at  any 
gaming  table,"  &c.  In  fact,  that  form  of  expression  is 
used  in  the  second  branch  of  the  section,  which  reads,  "or 
who  shall  bet  npon  or  play  at  any  game,"  &c.  This  sec- 
ond branch  is  merely  a  variation  of  the  first,  such  as  is 
frequently  used  in  legal  enactments  for  greater  certainty. 
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The  first,  prohibiting  betting  or  playing  at  or  upon  any 
gaming  table,  &c.,  and  the  second  contains  a  prohibition 
against  betting  upon  or  playing  at  the  game  itself.  The 
language  of  the  second  clause,  therefore,  throws  light 
upon  the  meaning  of  the  first,  and  renders  it  evident  that 
all  kinds  of  betting  are  not  reached  by  this  statute. 

Bat  it  is  contended  that  horse-racing  is  a  game  of  chance, 
and  that,  therefore,  the  case  is  brought  within  the  statute. 
The  argument  used  in  this  case,  if  sound,  would  prove 
that,  perhaps  every  uncertain  event  was  a  game  of  chance. 
^'ot  only  would  every  game  be  of  this  description,  but  all 
the  uncertainties  with  which  this  world  is  crowded  become 
games  of  chance.  If  this  was  the  view  of  the  legislature, 
why  did  they  not  use  different  language?  If  they  in- 
tended to  include  in  one  sweeping  phrase  everything  but 
mathematical  calculations  (for  everything  else  is  more  or 
less  mixed  up  with  .uncertainties),  they  certainly  used  most 
extraordinary  language. 

Penal  statutes  must  not  be  construed  to  embrace  cases 
not  clearly  within  their  provision.  The  word  game  does 
not  embrace  all  uncertain  events,  nor  does  the  expression 
^^  games  of  chance*^  embrace  all  games.  As  generally 
understood, games  are  of  two  kinds,  games  of  *chance  *173 
and  games  of  skill.  Besides,  there  are  trials  of 
strength,  trials  of  speed,  and  various  other  uncertainties 
vhich  are  perhaps  no  ^ames  at  all,  certainly  they  are  not 
games  of  chance.  Among  this  class  may  be  ranked  a  horse- 
race It  is  as  much  a  game  for  two  persons  to  strive 
which  can  raise  the  heaviest  weight,  or  live  the  longest 
under  water,  as  it  is  to  test  the  speed  of  two  horses. 

It  is  said  that  a  horse-race  is  not  only  uncertain  in  its 
result,  but  is  often  dependent  upon  accident.  So  is  almost 
every  transaction  of  human  life,  but  this  does  not  render 
them  games  of  chance.  There  is  a  wide  difference  be- 
tween chance  and  accident  The  one  is  the  intervention 
of  some  unlooked  for  circumstance  to  prevent  an  expected 
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result,  the  other  is  the  uncalcalated  effect  of  mere  luck. 
The  shot  discharged  at  random  strikes  its  object  by  chance; 
that  which  is*  turned  aside  from  its  well  directed  aim  by 
some  unforseen  circumstance  misses  its  mark  bj  accident. 
In  this  case,  therefore,  we  reasonably  feel  disappointed, 
but  not  in  the  other,  for  blind  uncertainty  is  the  chief  ele- 
ment of  chance.  In  fact,  pure  chance  consists  in  the  en- 
tire absence  of  all  the  means  of  calculating  results;  acci- 
dent, in  the  unusual  prevention  of  an  effect  naturally  re- 
sulting from  the  means  employed.  That  the  fleetest  horse 
sometimes  stumbles  in  the  race-course  and  leaves  the  vic- 
tory to  its  more  fortunate  antagonist,  is  the  result  of  acci- 
dent, but  the  gambler,  whose  success  depends  upon  the 
turn  of  the  cards  or  the  throwing  of  the  dice,  trusts  his 
fortune  to  chance. 

It  is  said  that  there  are  strictly  few  or  no  games  of 
chance,  but  that  skill  enters  as  a  very  material  element  in 
most  or  all  of  them.  This,  however,  does  not  prevent 
them  from  being  games  of  chance  within  the  meaning  of 
the  law.  There  are  many  games,  the  result  of  which  de- 
pends entirely  upon  skill.  Chance  is  in  no  wise  resorted 
to  therein.  Such  games  are  not  prohibited  by  the  statute. 
But  there  are  other  games  which,  although  they  call  for 
the  exercise  of  much  skill,  still  there  is  an  intermingling  of 
chance.  The  result  depends,  in  a  very  considerable  de- 
gree, upon  sheer  hazard.  These  are  the  games  against 
which  the  statute  is  directed,  and  horse-racing  is  not  in- 
cluded in  that  class.  We  think,  therefore,  the  indictment 
in  this  case  charged  no  indictable  offense  against  the  de- 
fendants below,  and  that  the  judgment  below  should  there- 
fore be  reversed,  which  is  accordingly  done. 
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*Thomas    Houston,    plaintifF  in   error  v.  The  *174 
United  States,  defendant  in  error. 

Same  v.  Same. 

Error  to  Washington. 

A  person  recognized  to  appear  at  the  District  Court  to  answer,  &Cm  is 
sabject  to  the  costs  of  the  recognizance,  although  no  prosecutor 
appears  (y). 

The  defendant  in  error  was  bound  over  in  two  cases  to 
keep  the  peace,  and  to  appear  at  the  next  term  of  the 
District  Court  of  Washington  county,  on  the  complaint  of 
Henry  C.  Mott,  for  threatening  to  shoot  said  Mott,  &c. 
At  the  June  term,  1842,  Houston  appeared  in  Court,  by 
his  attorney,  but  Mott,  the  prosecuting  witness,  failed  to 
make  his  appearance,  nor  did  any  other  witness  appear  to 
have  said  Houston  continued  under  recognizance.  There- 
upon the  Court  ordered  Houston  to  be  discharged  from  his 
recognizance,  and  that  he  pay  the  costs  of  the  proceeding, 
and  judgment  was  rendered  accordingly.  For  this,  the 
defendant  below  seeks  to  reverse  the  judgment. 

Bates  &  Harbison,  for  plaintiff  in  error,  assign  :  — 

1.  The  Court  ought  not  to  have  rendered  judgment 
against  said  defendant,  when  he  was  discharged,  and  the 
prosecuting  witness  did  not  appear  against  him. 

2.  The  Court  erred  in  rendering  judgment  for  costs 
against  said  defendant. 

3.  The  Court  should  have  proceeded  to  investigate  the 
matter  by  hearing  testimony,  or  else  discharged  the  defend- 
ant without  costs. 

4.  And  from  other  errors  appearing  fnom.  the  papers 
and  proceedings. 

(0)  See  Gribble  c  The  state  of  lowayB  Iowa,  217  f-Rev*  §-4466. 
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J.  P.  Cableton,  for  the  United  States. 

By  the  Court,  Mason,  Chief  Justice. — The  plaintiff  in 
error  was  bound  over  in  two  eases  to  keep  the  peace,  and 
appear  at  the  next  term  of  the  District  Court  of  Washing- 
ton county.  He  appeared  accordingly,  and  no  prosecutor 
appearing  against  hird,  he  was  discharged  upon  payment 

of  costs.     His  counsel  contends  that  the  judgnoent 
^175  for  ^costs  against  him,  was  erroneous,  and  that  the 

District  Court  had  no  power,  without  an  investiga- 
tion, to  render  such  judgment.  We  think  otherwise.  The  . 
District  Court  had  a  right  to  presume  that  the  plaintiff  in 
error  had  been  justly  bound  over  by  the  justice  of  the 
peace.  If  so,  he  ought  to  pay  the  costs  of  the  proceeding. 
The  prosecutor  was  not  bound  to  appear  at  the  District 
Court,  unless  ho  wished  the  recognizance  to  be  continued. 
We  see  no  error  below,  and  the  judgment  will,  therefore,^ 
be  affirmed. 


BrNJAMiN  ZiCKAFossE,  plaintiff  in  error,  v.   Abraham 

Hulick,  defendant  in  error. 

Error  to  Washington. 

A  parol  contract  for  the  sale  of  improvements  upon  public  lands  is 
valid,  and  is  not  such  an  interest  in  lands  as  the  statute  of  Frauds 
and  Perjuries  contemplates  (A). 

This  was  an  action  of  assumpsit  upon  promises,  insti- 
tuted by  Abraham  Hulick  against  Benjamin  Zickafosse, 
in  the  District  Court  of  Washington  county. 

The  declaration  sets  forth,  that  the  defendant,  in  the 
year  1839,  promised  to  pay  the  plaintiff  $150,  for  one 

(A)  To  the  same  effect  is  the  caae^of  Bryant  v.  Heodricka,  5Iowa»251 
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moiety,  or  thereabouts,  of  a  certain  "claim,"  situated  in 
the  counties  of  Washington  and  Henry,  then  in  the  pos- 
session of,  and  belonging  to  the  plaintiiF,  with  an  averment 
that  possession  was  given  to  the  defendant,  &c. 

Plea,  general  issue,  and  notice  to  introduce  evidence  of, 
1,  failure  of  consideration  ;  2,  set-off;  3,  money  had  and 
received,  &c. 

At  the  November  term,  1841,  the  case  was  submitted  to 
a  jury,  and  on  the  trial,  the  plaintiff  introduced  a  witness 
to  prove  a  parol  contract  for  the  sale  of  the  claim  from 
the  plaintiff  to  defendant,  referred  to  in  the  declaration, 
which  contract  was  never  reduced  to  writing,  nor  the 
promise  on  which  the  plaintiff  sought  to  lecover  ever  re- 
duced to  writing. 

The  defendant  objected  to  the  introduction  of  the  evi- 
dence, on  the  ground  that  a  claim  was  an  interest  in  land 
within  the  meaning  of  the  statute  of  frauds.    Which 
objection  was  overruled  by  the  Court,  and  the  *tes-  *176 
timony   permitted  to   go   to   the  jury.     To  which 
opinion  of  the  Court  the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff  for  $65  damages, 
and  costs,  $17.88^. 

To  reverse  this  judgment,  the  defendant  below  brings 
the  cause  to  this  Court  on  a  writ  of  error,  and  assigns  for 
error :  — 

1.  That  the  Court  erred  in  allowing  the  plaintiff  below 
to  prove  the  contract  for  the  sale  of  the  claim,  referred  to 
in  the  said  plaintiffs'  declaration,  by  paa*ol  testimony,  said 
contract  not  having  been  reduced  to  writing,  although  the 
sale  was  for  such  an  interest  in  lands  as  is  embraced  with- 
in the  statute  of  frauds. 

J.  C,  Hall,  for  plaintiff  in  error. 

E.  H.  Thomas,  for  defendant  in  error. 

Defendant  contends  that  the  ruling  of  the  Court  below 
was  correct.     That  supposing  such  a  sale  to  be  within  the 
—  30 
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Statute  of  frauds,  it  is  saved  by  the  law  of  Wiscousin,  ap- 
proved December  8,  1836,  entitled  "  An  Act  to  provide 
for  the  collection  of  demands  growing  out  of  contracts  for 
sales  of  improvements  on  public  lands."  Which  same  law 
was  re-enacted  word  for  word,  in  this  territory,  and  ap- 
proved January  15,  1839.  See  first  volume  Iowa  Statates, 
page  388.  Which  statutes  make  all  parol  contracts  and 
assumpsits  in  relation  to  the  pablic  lands  valid  in  law  and 
equity.  This  statute  was  in  force  when  the  sale  in  the 
above  suit 'was  made,  and  has  been  in  force  ever  since. 
This  statute  was  passed  by  the  legislature  expressly  to  val- 
idate such  parol  sales  to  claims,  and  save  them  from  the 
operation  of  the  statute  of  frauds,  and  this  statute,  so  far 
as  it  conflicts  with  the  statute  of  frauds,  repeals  the  same. 

But  again,  supposing  we  had  no  such  statute,  defendant 
contends  that  such  parol  sale  would  be  good  at  common 
law,  and  that  it  does  not  pass  such  an  interest  in  lands  as 
is  contemplated  by  the  statute  of  frauds.  Our  statute  of 
frauds  in  this  respect  is  an  exact  copy  of  the  British  stat^ 
ute  of  frauds ;  29  Car.  I.  Cap.  3,  and  numerous  decisions 
of  the  English  Courts  have  settled  that  this  statute  applies 
to  a  sale  of  land  or  some  interest  therein.  See  11  East 
862  ;  2  M.  &  S.  i:05,'208  ;  Chitty  on  Con.  207.  See  also 
American  Decisions ;  Bean,  Oden  &  Rector  v.  Yalle  &C., 
2d  vol.  Mo.  Bep.  p.  126. 

The  point  has  been  thus  settled  in  Kew  York,  see  5 
Johns.  Rep.  272  ;  11  Johns.  Rep.  145. 
*177  *See  also,  2  Stark.  Evidence,  note  1,  to  page  348,  re- 
ferring to  Danforth  v.  Lowry,  1  Haywood  Tenn.  Rep. 
61,  where  it  is  held  that ''  the  terms  '  lands,  tenements,  and 
hereditaments,'  in  the  statute  of  frauds,  in  Tennessee,  does 
not  comprehend  an  equitable  estate;  sales  of  occupant 
claims  are,  therefore,  not  within  the  statute." 

Defendant  contends,,  then,  that  such  parol  sale  to  im- 
provements in  the  United  States  lands  is  not  a  sale  of  any 
interest  in  said  lands  (especially  in  this  case,  as  will  appear 
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from  the  transcript),  sai  I  interest,  both  legal  and  equitable, 
being  in  the  United  States,  bat  is  merely  a  sale  of  improve- 
ments (which  in  most  cases  is  merely  personal  property), 
or  in  other  words,  a  sale  of  the  labor  of  the  vendor  and  the 
products  of  said  labor  to  the  vendee.  See  the  case  of  J.  & 
I.  Clark  V.  Shultz,  4  Mo.  Rep.  p.  235,  and  the  reasoning 
of  the  Court,  where  it  is  held  that  ^'an  improvement  on  the 
land  of  the  United  States  may  be  sold  without  writing  and 
is  not  affected  by  the  statute  of  frauds."  See  also,  the 
authorities  referred  to  in  that  case. 

By  the  Court,  Wilson,  Justice. —  The  only  question 
which  arises  in  this  case  is  presented  by  the  bill  of  excep- 
tions, which  is  as  follows ;  viz :  — 

"  Be  it  known,  that  on  the  trial  of  the  above  cause,  the 
plaintiff  introduced  a  witness  to  prove  a  parol  contract  for 
the  sale  of  the  claim,  of  the  plaintiff  to  defendant,  referred 
to  in  his  declaration,  which  contract  was  never  reduced  to 
writing,  nor  the  contract  on  which  plaintiff  sought  to  recover 
ever  reduced  to  writing.  The  defendant  objected  to  the 
introduction  of  the  evidence  on  the  ground  that  a  claim 
was  an  interest  in  land  within  the  meaning  of  the  statute 
of  frauds,  which  was  overruled  by  the  Court,  and  the  tes- 
timony permitted  to  go  to  the  jury,  to  which  defendant  ex- 
cepts, &c." 

Is  a  parol  sale  of  improvements  upon  the  public  lands 
such  a  sale  as  is  affected  by  the  statute  of  frauds  ?  The  1st, 
2d,  and  3d  sections  of  the  statute  of  frauds  in  force  here 
are  taken  fi-om  the  statute  of  frauds,  29  Car.  I.  Cap.  3,  and 
it  is  now  well  settled  by  numerous  decisions  that  this  stat- 
ute embraces  within  its  provisions  only  sales  or  transfers  of 
lands  or  some  interest  therein.  11  East.  362;  2  M.  &  S. 
205,  208 ;  Chitty  on  Con.  207  ;  Robts.  on  Stat,  of  Frauds, 
126-7 ;  4  Mo.  Rep.  235. 

In  Missouri,  where  the  statute  of  frauds  is  similar  to  that 
of  ours,  a  case  precisely  in  point  will  be  found.    See  the 
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case  of  Clark  et  di,  v,  Shultz,  4  Mo.  Kep.  235,  where  the 

Court  use  the  following  language : — 
*178  *  "  In  New  York,  under  precisely  such  a  statute  as  oar 
own,  it  has  been  settled  that  an  improvement  on  the 
public  land  is  not  such  an  interest  in  or  concerning  the 
land  as  to  make  it  necessary  to  reduce  the  sale  or  contract 
for  the  transfer  of  it  to  writing.  6  J.  R.  272 ;  11  J.  R 
145." 

In  that  case  judgment  was  rendered  for  the  plaintiflf  on 
two  promissory  notes,  the  consideration  of  which  was  a 
verbal  contract  for  the  sale  of  the  right  of  the  plaintiffs  to 
certain  improvements  upon  the  public  lands.  "Whether 
there  were  statutes  in  those  states,  authorizing  the  collec- 
tion of  demands  growing  out  of  contracts  for  sales  of  im- 
provements on  public  lands,  does  not  appear  from  the  de- 
cisions referred  to.  But  here,  at  the  time  of  making  the 
promise  sued  upon  in  this  case,  a  law  was  in  force  enacting 
"  that  all  contracts,  promises,  assumpsits,  or  undertakings, 
either  written  or  verbal,  which  shall  be  made  hereafter  in 
good  faith  and  without  fraud,  collusion  or  circumvention, 
for  sale,  purchase,  or  payment  of  improvements  made  on 
the  lands  owned  by  the  government  of  the  United  States, 
shall  be  deemed  valid  in  law  or  equity,  and  may  be  sued 
for  and  recovered  as  in  other  contracts." 

As  the  statute  of  frauds  does  not  apply  to  such  a  contract 
or  promise,  and  as  the  statute  provides  for  the  collection  of 
these  demands,  the  judgment  below  is  affirmed. 
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Geobge  W.  Colcord  and  Elijah  Sprague,  plaintiffs  in 
error,  v.  John  P.  Funk,  defendant  in  error. 

M*9*or  to  Des  Movns9. 

A  serrioe  on  a  defendant,  on  a  petition  under  the  mechanics*  lien  law, 
bj  posting  a  copy  of  the  summons  on  the  property  to  which  the  lien 
attached,  is  not  a  good  service,  unless  the  defendant  cannot  be  found 
to  receive  personal  service.  And  the  sheriff  should  first  endorse 
"  not  found"  (i). 

D.  RoBEB,  for  plaintiffs  in  error. 
James  W.  Woods,  for  defendant  in  eror. 

Errors  assigned :  — 

1.  Judgment  was  taken  by  default,  without  any  legal 
service  of  process  on  defendants,  or  either  of  them,  or  other 
legal  notice. 

*2.  In  the  plaintiff's  petition,  the  defendant  below  *279 
is  charged  in  debt,  and  the  judgment  is  rendered  for 
a  sum  in  damages. 

Per  Cubiam,  Mason,  Chief  Justice. —  This  was  a  peti- 
tion filed  under  the  mechanics'  lien  law.  The  return  of 
the  sheriff  shows  that  he  made  a  service  of  the  writ,  by 
posting  a  copy  on  the  property  to  which  the  lien  attaclied, 
without  stating  that  the  defendant  could  not  be  found  in 
his  county.  This  was  defective,  and  a  judgment  having 
l>een  obtained  by  default^  we  think  substantially  erroneous. 
The  statute  only  authorizes  this  mode  of  service  where  the 
debtor  cannot  be  found  in  the  county.  See  acts  of  1840, 
page  78.  The  sheriff  might  have  seen  the  defendants 
every  day  while  the  writ  was  in  his  possession,  and  still 

(t)  This  decision  has  no  amplication  to  the  mechanic's  lien  law  now  in 
force    See  Revision,  ch.  79. 
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they  may  never  have  known  of  the  pendency  of  the  suit 
Where  debtors  abscond,  they  must  at  their  peril  ascertain 
whether  notices  have  been  posted  upon  buildings  they  have 
recently  erected,  but  not  so,  where  they  remain  constantly 
in  the  county.  If  the  sheriff  neglected  to  serve  the  writ 
personally,  when  he  had  sufficient  opportunity,  and  they 
have  thereby  suffered  detriment,  what  is  their  remedy? 
The  sheriff  is  not  liable  for  a  false  return.  Their  only  ad- 
equate remedy  seems  that  to  which  they  have  resorted. 

The  judgment  will,  consequently,  be  set  aside,  and  the 
case  sent  down  for  further  proceedings  thereon  in  the 
Court  below. 


James  W.  Woods  and  Edward  H.  Hobert,  plaintiffs  in 
error,  v.  Jonathan  Morgan  and  Wiluam  Morgan, 
defendants  in  error. 

Error  to  Des  Moines. 

A  failure  to  enter  a  HmilUer  to  the  defendants  plea  is  not  an  error  for 

which  a  reversal  can  be  asked. 
A  fitilure  to  convey,  or  an  offer  to  convey  is  no  bar  to  the  recovery  on 

a  negotiable  note,  given  in  consideration  for  the  purchase  of  the  land. 

The  contracts  are  independent  {j). 

This  was  an  action  of  assumpsit,  brought  by  Jonathan 
*180  and  William  *Morgan,  on  a  promissory  note  execu- 
ted by  J.  Weston  Woods  and  Edward  Hobert,  for 
eighty-five   dollars  and    seventy-five    cents,  payable  six 
months  after  date,  and  dated  December  12,  1840. 


0')  CorUra^  School  District  No.  2,  &c.  «.  Rogers,  8  Iowa,  816;  Ban- 
non  «.  Beam,  9  Iowa,  806;  Brandt «.  Foster,  5  Iowa,  287 ;  aee  alsoSbsv 
«.  Brown,  18  Iow%  008. 
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The  declaration  contains  but  one  count,  in  the  usual 
form. 

The  defendants  pleaded,  that  the  plaintiffs  ought  not  to 
recover  or  maintain  their  action,  because  that  the  plaintiffs, 
on  the  12th  day  of  December,  1840,  by  their  writing  obli- 
gatory, as  the  administrators  of  David  James,  bound  them- 
selves in  the  sum  of  five  hundred  dollars  to  said  Woods  and 
Hobert,  their  heirs,  &c.,  conditioned,  &c.,  to  convey  to 
said  Woods  and  Hobert  seventeen  acres  of  land,  upon  the 
payment  of  said  note,  on  or  before  the  12th  June,  1841,  but 
if  the  note  was  not  paid  at  maturity,  the  bond  to  be  of  no  ef- 
fect, <S:c.  That  the  said  plaintiffs  had  not  made,  or  caused 
to  be  made,  or  offered  or  tendered  said  deed  to  said  Woods 
and  Hobert,  and  that  the  making  and  tendering  said  deed 
wag  the  consideration  of  said  promissory  note,  concluding 
with  a  verification,  &c. 

t  The  defendants  also  pleaded  the  general  issue. 

To  the  first  p]ea  the  plaintiffs  demurred,  and  for  special 
cause  assigned :  — 

1.  That  the  plea  was  argumentative,  that  it  stated  what 
the  defendant  supposed  was  the  legal  effect  and  operation 
of  the  bond  set  out  in  the  plea. 

2.  That  said  plea  was  no  defence  to  said  action. 

The  demurrer  was  sustained,  and  the  defendants  ex- 
cepted to  the  ruling  of  the  Court. 

At  the  February  term,  1842,  the  cause  was  submitted  to 
the  Court,  and  a  judgment  rendered  for  eighty-nine  dollars 
and  sixty  cents,  in  favor  of  the  plaintiffs. 

The  defendants  then  moved  io  arrest  of  judgment  on  the 
gromids  that  there  was  no  issue  joined,  which  motion  was 
overruled. 

The  defendants  bring  the  cause  to  this  Court  by  writ  of 
error  and  for  cause  of  reversal. 

Woods,  attorney  for  plaintiff',  assigns :  — 

1.  There  was  no  issue  joined  by  the  parties  that  the 
Court  could  try. 


340  SUPREME  COURT  OF  IOWA. 


James  W.  Woods  et  at.  v.  Jonathan  Morgan  $t  ai. 


2.  That  the  Court  below  erred  in  sustaining  the  demur- 
rer of  the  plaintiff  to  the  defendant's  special  plea,  inas- 
much as  it  was  a  full  answer  to  the  plaintiff's  cause  of  ac- 
tion. 

3.  The  Court  erred  in  not  granting  a  new  trial,  there 
being  no  issue  of  fact  or  law,  on  which  to  try  the  case. 

Grimes  &  Stabr,  for  defendants  in  error. 

*181  *If  the  purchaser  give  a  bill  of  exchange  or  other 
security,  for  the  purchase  naouey,  payable  at  a  certain 
day,  he  must  pay  it  when  due,  and  cannot  resist  the  pay- 
ment, even  in  the  case  of  a  bill  of  exchange,  on  the  ground 
that  there  was  no  consideration  for  the  drawing  of  the  bill 
because  the  seller  has  refused  to  convey  the  estate  accord- 
ing to  the  agreement.  But  he  will  have  his  remedy  upon 
the  agreement  for  the  non-execution  of  the  conveyance 
Sugden  on  Vend.  180.  Bj  the  terms  of  the  bond  set  out 
in  the  plea,  the  payment  of  the  note  was  a  condition  pre- 
cedent to  the  making  of  the  deed,  and  the  deed  should 
have  bQen  made  and  presented  by  the  purchaser.  Sugd. 
Ven.  181-2.  The  omission  to  add  a  common  similiter 
cannot  be  assigned  as  error.     1  Blackf.  Kep.  29. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  first  error 
assigned  in  this  case  is  that  there  was  no  issue  joined. 
The  Supreme  Court  in  Illinois  has  decided  that,  where  par- 
ties appear  and  go  to  trial,  without  any  plea  at  all  being 
put  in,  it  is  such  an  irregularity  as  will  be  cured  after 
verdict  by  the  statute  of  amendments.  Breese's  Reports, 
14:.  There  appears  to  be  good  sense  in  that  decision.  But 
in  the  present  case,  the  only  defect  seems  to  have  been  an 
omission  of  the  similiter  to  a  plea  of  the  general  issue. 
This  we  have  otlen  decided  to  be  no  substantial  error. 

But  the  principal  point  relied  upon,  to  obtain  a  re- 
versal, is  that  the  Court  sustained  the  demurrer  to  the 
special  plea.     The  plea  alleged  that  the  promissory  note, 
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on  which  the  snit  was  brought,  was  given  for  the  purchase 
money  of  a  tract  of  land,  which  the  defendants  in  error 
had  bound  themselves  to  convey  to  the  plaintiffs  in  error 
bj  a  good  warranty  deed,  upon  the  payment  of  said  note  ; 
and  that  the  said  defendants  in  error  had  not  made  or  ten- 
dered said  deed.  As  a  general  rule,  the  vendor  of  real 
estate  cannot  maintain  his  action 'for  the  purchase  money 
without  having  executed  a  conveyance,  or  offered  to  do  so. 
The  case,  however,  is  different  where  the  terms  of  the  con- 
tract are  such  as  to  show  a  contrary  intention  in  the  par- 
ties. In  this  case,  the  defendants  below  had  given  their 
promissory  note,  negotiable  under  the  statute.  In  the 
hands  of  an  assignee  the  action  might  clearly  have  been 
maintained,  without  any  regard  to  the  tender  of  a  deed. 
The  legitimate  inference,  therefore,  is  that  the  defendants 
below  intended  the  contracts  to  be  independent^  and  such 
is  the  established  rule  of  law.  See  Sugden  on  Vendors, 
180. 
The  judgment  is  aiBrmed. 


♦WiLLUM  Gordon  and  Arthtjb  Washburn,  plaint-  *182 
iffs  in  error  v.  N.  E.  Jannet  &  Co.,  defendants  in 
error. 

Error  to  Muscatine. 

hi  an  action  by  partners,  it  is  not  necessary  to  prove  the  names  of  the 
indiyidnals  composing  the  firm,  if  the  contract  is  made  in  the  part- 
nership name  {k). 

Where  a  snit  is  brought  on  a  note,  payable  to  a  firm,  it  is  advisable  to 
declare  in  the  partnership  name,  in  order  that  the  proof  and  allega- 
tions may  correspond. 

Proof  of  the  defendant's  signature  to  a  note,  given  to  a  partnership,  is 
Bni&dent  evidence  of  the  partnership  name. 

(i)  The  principles  of  this  case  are  superseded  by  the  Revision.    See, 
Ante,  page  106,  note  (m). 

—81 
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This  was  an  action  of  assumpsit,  on  a  promissory  note, 
of  which  the  following  is  a  copy  :  — 

"  One  day  after  date,  for  value  received,  we  promise  to 
pay  N.  E.  Janney  &  Co.,  or  order,  without  defalcatioD, 
sixty-seven  dollars  and  twenty-six  cents.  Witness  our 
hands  and  seals,  this  27th  day  of  June,  1837 ;  with  interest 
at  ten  per  cent. 

"GOKDON  &  WASHBURN." 

The  declaration  is  in  the  usual  form. 

At  the  January  term,  1839,  the  plaintiffs  moved  for  a  de- 
fault for  the  want  of  a  plea,  which  was  ordered. 

Afterwards,  the  defendants  moved  to  set  aside  the  de- 
fault on  aflBdavit  of  Gordon,  w^hich  was  granted,  and  the 
defendants  ordered  to  plead  instanter.  The  defendants 
then  filed  a  plea  of  non  assumpsit. 

At  November  term,  1841,  the  cause  was  tried  before 
Judge  Williams  and  a  jury,  and  a  verdict  and  judgment 
for  plaintiffs. 

On  the  trial  of  the  cause,  the  plaintiffs  proved  that  the 
signatures  of  '*  Gordon  &  Washburn,"  affixed  to  the  note, 
was  in  the  hand-writing  of  the  defendant,  WasMmrn^  which 
was  all  the  proof  the  plaintiffs  offered  of  the  existence  of 
their  own  firm.  The  Court  charged  the  jury  that  such 
proof  was  sufficient  to  establish  the  existence  of  the  part- 
nership between  the  plaintiffs,  provided  they  were  satisfied, 
from  the  evidence,  that  the  defendants  were  partners.  To 
which  opinion  the  defendants  excepted. 

Lowe  &  Whioheb  assign  for  error :  — 

1.     The  Court  erred  in  charging  the  jury,  as  set  forth 

in  the  bill  exceptions. 
*188      *2.   The  Court  erred  in  charging  the  jury  that 

if  they  were  satisfied  from  the  evidence  that  the  de- 
fendants were  partners,  that  then  by  merely  proving  the 
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signatures  affixed  to  the  note  sued  upon  were  in  the  band- 
writing  of  one  of  them,  it  would  be  sufficient  to  establisli 
the  existence  of  the  partnership  between  the  plaintiffs. 

3.    The  Court  erred  in  giving  judgment  for  the  plaint- 
iffs instead  of  the  defendants,  &c. 

By  thb  Court,  Mason,  Chief  Justice.  —  The  first 
point  to  be  considered  in  this  case  is  whether,  when  the 
plaintiffs  set  out  the  names  of  the  individuals  composing 
their  firm,  instead  of  declaring  in  their  partnership  name, 
it  is  necessary  for  them  to  prove  that  those  identical  indi- 
viduals do  actually  compose  the  firm.  Our  statute  pro- 
vides, in  effect,  that  where  a  suit  is  brought  upon  a  prom- 
issory note,  &c.,  made  payable  to  partners  trading  together 
under  their  partnership  name  and  style,  it  shall  only  be 
necesary  to  prove  the  partnership  name  and  style,  without 
proving  the  names  of  the  individuals  who  compose  the 
same.  That  statute  seems  to  cover  this  case.  It  would 
probably  be  better  only  to  set  forth  in  the  iieclaration  the 
partnership  name  and  style  in  such  cases,  iu  order  that  the 
proof  and  allegations  might  correspond ;  still,  in  either 
case,  the  statute  seems  imperative  in  rendering  the  proof 
of  the  individuals  composing  the  firm  unnecessary. 

Another  question  presented  for  decision  is  whether  the 
proof  of  the  defendant's  signature  to  a  note  given  to  a 
partnership  is  sufficient  evidence  of  the  partnership  name 
and  style.     We  think  it  is  clearly  so. 

To  give  a  promissory  note  to  N.  E.  Janney  &  Co.  is  a 
written  admission  of  the  existence  of  such  a  company,  and 
that  such  is  tbeir  partnership  name  and  style. 

The  proceedings  below  being  in  strict  accordance  with 
these  views,  the  judgment  will  be  farmed. 
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*184  *WniLiAM  H.  Lyon,  plaintiflfin  error,  v.  Jere- 
miah Smith,  defendant  in  error. 

£rror  to  Henry, 

A  person  who  occasionally  entertains  travelers  for  pay  is  not  an  inn- 
keeper within  the  meaning  of  the  law,  and  if  property  is  intrusted 
to  his  care,  by  his  guests,  and  it  be  lost,  he  is  not  responsible  as  a 
common  innkeeper  (I), 

This  was  suit  was  originally  institute^  before  a  justice  of 
the  peace  by  Lyon  against  Smith,  and  removed  to  the  Dis- 
trict Court  of  Henry  by  certiorari.  At  the  September 
term,  1842,  the  parties  submitted  the  law  and  the  facts  to 
the  Court,  Judge  Mason  presiding. 

The  plaintiff  sought  to  recover  the  value  of  property 
lost  at  defendant's  house,  which  he,  the  plaintiff,  contended 
was  a  public  inn.  The  evidence  was  that  the  plaintiff's 
son  went  to  the  house  of  the  defendant  in  October,  1840, 
during  the  sales  of  public  lands  at  Burlington,  with  two 
horses,  saddles,  and  bridles ;  had  his  horses  put  up,  and 
tarried  all  night  as  a  guest,  and  that  in  the  morning  two 
bridles,  valued  at  six  dollars,  and  one  saddle,  valued  at 
fifteen  dollars,  were  lost,  and  could  not  be  found.  Five 
witnesses  were  examined,  all  of  whom  had  put  up  with 
defendant,  and  paid  such  bills  as  are  usually  paid  at  tav- 
erns in  the  country ;  but  all  the  witnesses,  with  the  excep- 
tion of  Henry  M.  Snyder,  had  only  staid  with  the  defend- 
ant at  the  time  of  tlie  different  land  sales  in  Burlington. 
Mr.  Snyder  had,  at  different  other  times,  stopped  with  de- 
fendant and  was  always  charged,  and  also  paid  the  usnal 
bill  charged  by  country  taverns.  Upon  this  statement  of 
facts,  the  Court  decided  that  the  defendant  was  not  an  inn- 

({)  On  the  relation  of  innkeeper  and  guest ;  see  Hays  v.  Turner,  28 
Iowa,  214. 
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keeper  within  the  meaning  of  the  law,  and  gave  judgment 
against  the  plaintiff  for  costs. 

The  defendant  below,  on  a  writ  of  error  from  this  Court, 
geeks  to  reverse  the  judgment :  — 

1.  Because  that  the  defendant  was  not  an  innkeeper 
within  the  meaning  of  the  law. 

2.  Bee  jiuse  the  Court,  upon  the  facts  set  out  and  con- 
tained in  the  record,  gave  judgment  for  the  defendant. 

Orqces  &  Stars,  for  plaintiff  in  error. 

Was  the  defendant  an  innkeeper  within  the  contem- 
plation of  the  *law?    In  Thompson  v.  Lacy,  Barn.  *185 
Aid.  283,  the  Court  of  King's  Bench  gave  the  follow- 
ing definition  of  an  inn  :  — 

"  I  take  the  true  definition  of  an  Inn  to  be  a  house  where 
the  traveler  is  furnished  with  everything  which  he  has  oc- 
casion for,  whilst  upon  his  way."  And  in  the  same  case 
the  Court  held  that  the  rule  extended  to  cases  where  the 
guest  was  not  a  traveler.  It  is  not  necessary  that  the  keep- 
er should  have  a  license  or  a  sign.  Bacon's  Ab.  Tit.  "  Inn- 
keeper." 

If  the  defendant  was  an  innkeeper,  he  became  liable  for 
the  articles  deposited  with  him  by  plaintiff.  York  v.  Grind- 
stone, 2  Ld.  Raymond,  866 ;  Chute  v.  Wiggins,  14  Johns. 
E.  175 ;  2  Wend.  R.  282. 

He  is  chargeable  on  the  ground  of  the  profit  which  he 
receives  for  entertaining  his  guests,  and  this  is  the  true  cri- 
terion by  which  to  determine  the  character  of  his  house.  2 
Kent's  Com.  692. 

M.  Reito,  for  defendant  in  error :  — 

An  inn  may  be  defined  to  be  a  house  kept  open  pvhlidy 
for  the  entertainment  of  travelers  and  others  paying  a 
reasonable  compensation  for  the  accommodation  which  is 
professed  to  be  given.  Jones  on  Bailments,  p.  74,  note  50. 
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An  innkeeper  is  one  who  makes  it  his  business  to  entertain 
travelers,  &c.,  Bacon's  Ab.  "Inns  and  Innkeepers,"  B, 
A  person  who  keeps  a  mere  private  boarding  houee,  is  in 
no  just  sense  an  innkeeper.  Story  on  Bailments,  311. 
It  must  be  a  common  inn  and  kept  for  travelers  generally, 
and  not  for  a  short  season  of  the  year.  Story  on  Bail- 
ments, 310 ;  Ohitty  on  Con.  147 ;  Kent's  Commentariee, 
594. 

It  is  not  sufficient  to  fasten  the  Jiability  of  an  Innkeeper 
on  an  individual,  that  he  occasionally  permits  persons  to 
tarry  with  him  over  night  for  a  compensation.  It  will  not 
be  contended  that  such  a  person  would  be  liable  for  dam- 
ages in  refusing  to  admit  travelers ;  if  not,  he  is  not  in  any 
just  sense  an  innkeeper  within  the  meaning  of  the  Com- 
mon Law. 

Peb  Cujbiam,  Mason,  Chief  Justice.  —  Had  the  defend- 
ant not  taken  all  the  care  of  the  property  of  the  plaintiff, 
entrusted  to  his  charge,  which  a  prudent  man  would  of  his 
own,  hQ  would  have  been  clearly  liable,  by  virtue  of  the 
principles  of  law  applicable  to  that  species  of  bailment. 
But  it  is  sought  to  bring  him  within  the  class  of  innkeep- 
ers, and  thus  render  him  responsible  as  an  insurer  of  all 
the  property  of  his  guests,  which  may  have  been  left  in 

his  keeping. 
*186  *The  Court  below  decided  that  the  facts  proved  did 
not  bring  him  within  that  class,  and  in  that  decision 
we  think  it  was  clearly  correct.  To  render  a  person  liable 
as  a  common  innkeeper,  it  is  not  sufficient  to  show  that  he 
occasionally  entertains  travelers.  Most  of  the  farmers  in 
a  new  country  do  this,  without  supposing  themselves  answer- 
able for  the  horses  or  other  property  of  their  guests,  which 
may  be  stolen  or  otherwise  lost,  without  any  fault  of  their 
own.  Nor  is  such  the  rule  in  older  countries,  where  it 
would  operate  with  far  less  Injustice,  and  be  less  opposed 
to  good  policy  than  with  us.  To  be  subjected  to  the  same 
responsibilities  attaching  to  innkepers,  a  person  mast  make 
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tayern-keeping,  to  some  extent,  a  regular  business,  a  meaDS 
of  livlihood.  He  should  hold  himself  out  to  the  world  as 
an  innkeeper.  It  is  not  necessary  that  he  should  have  a 
sign,  or  a  license,  provided  that  he  has  in  any  other  man- 
ner authorized  the  general  understanding  that  his  was  a 
public  house,  where  strangers  Jiad  a  right  to  require  ac- 
commodation. The  person  who  occasionally  entertains 
others  for  a  reasonable  compensation  is  no  more  subject  to 
the  extraordinary  responsibility  of  an  innkeeper  than  is  he 
liable  as  a  common  carrier,  who  in  certain  special  cases 
carries  the  property  of  others  from  one  place  to  another 
for  hire. 

The  only  proof  tending  to  charge  the  defendant  in  the 
present  case  is  that  he  had  entertained  several  individu- 
als at  his  house  over  night  and  been  paid  a  compensation  tor 
his  care  and  attentions ;  but  there  was  no  proof  that  he  held 
himself  out  in  any  manner  as  a  common  innkeeper,  or 
that  he  was  sa  regarded  by  the  public. 

The  judgment  below  will,  therefore  be  afSrmed. 


Hbnry  B.  Hendershott,  plaintiif  in  error,  v.  Huan  R. 
Thompson,  defendant  in  error. 

Error  to  Des  Moines, 

The  omission  of  the  initial  of  the  second  Christian  name  of  the  assign- 
or, in  a  writ,  is  immaterial. 

Assignment  of  errors :  — 

The  Court  erred  in  admitting  the  note  to  be  read  in 
evidence,  inasmuch  *as  there  is  a  variance  between  *187 
said  note  and  the  original  summons,  and  the  record 
of  the  justice,  the  error  being  the  admission  of  a  differ- 
ent note  from  the  one  declared  upon. 
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Woods,  for  plaintiff  in  error. 
Gbihes,  for  defendant  in  error. 

The  only  error  assigned,  is  a  variance  between  the  de- 
scription of  the  plaintiff  and  the  payee  of  the  note. 

The  variance  is  none  in  fact,  the  middle  letter  or  name, 
is  no  name,  and  the  variance  should  have  been  suggested 
in  the  magistrate's  Court. 

Pee  Ou&iAM,  Mason,  Chief  Justioe.  —  The  only  error 
assigned  in  this  case  is,  that  the  summons  issued  by  the 
justice,  described  Thompson  as  the  assignee  of  William  C. 
Harris,  whereas,  that  offered  in  evidence,  was  executed  to 
Wm.  Harris,  and  by  him  assigned  to  Thompson.  This 
variance  is  clearly  immaterial,  especially  under  the  circum- 
stances of  this  case.    Judgment  affirmed. 


Jonathan  J.  King,  plaintiff  in  error,  v.  Charles  B. 

Wall,  defendant  in  error. 

Error  to  Hemry, 

A  promissory  note,  although  not  payable  to  order  or  bearer,  maybe 
given  m  evidence  under  the  common  count,  for  money  had  and  re- 
ceived by  the  endorsee  (m). 

This  was  an  action  of  assumpsit  in  the  District  Court  of 
Henry  county,  brought  by  Charles  B.  Wall,  assignee  of 
Abraham  C.  Dover,  against  Jonathan  J.  Xing,  on  a  note, 
of  which  the  following  is  a  copy :  — 

"  On  or  before  the  first  day  of  February,  1841, 1  promise 
to  pay  Abraham  C.  Dover  two  hundred  dollars,  for  value 
received.  J.  J.  KING. 

"April  26,  1839." 

(m)  This  can  not  now  be  done  under  the  Revision  which  abolishes 
the  common  counts  Rev.  §  2872 ;  Johnson  v.  CollinB,  14  Iowa,  68. 
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"  Endorsed : 

*"  New  London,  February  6,  1841,  Mr.  Jonathan  J.  *188 

King,  please  pay  Charles  R.  Wall  the  within  note  of 

two  hundred  dollars. 

"  A.  0.  DOVER." 

The  declaration  is  in  the  usual  form,  setting  out  the  note, 
endorsement,  &c.,  and  concluding  with  a  count  for  money 
had  and  received. 

Plea,  non  assumpsit. 

At  March  term,  1842,  the  plaintiff  entered  a  discontinu- 
ance as  to  the  first  count,  and  offered  the  note  in  evidence 
on  the  trial,  under  the  count  for  money  had  and  received, 
which  was  allowed  by  the  court,  and  a  verdict  had  for  the 
plaintiff  for  $135.38. 

The  defendant  moved  to  set  aside  the  verdict  of  the  jury, 
and  that  a  non-suit  be  entered,  because  the  Court  eiTcd  in 
admitting  the  note  in  evidence,  under  the  count  for  money 
had  and  received.  Which  motion  was  overruled,  and 
judgment  rendered  on  the  verdict. 

The  defendant  brings  the  cause  here  upon  a  writ  of  error, 
allowed  for  probable  cause. 

Hall,  for  plaintiff  in  error,  assigns :  -«- 

1.  The  Court  below  erred  in  admitting  the  note  in  evi- 
dence under  the  count  for  money  had  and  received. 

2.  In  not  setting  aside  the  verdict  and  entering  a  non< 
snit. 

3.  Other  errors. 

Authorities  cited,  Chittty  on  Bills,  8  ed.  594.  A  promis- 
sory note  is  only  evidence  on  the  money  counts  between 
the  original  parties  to  it,  utiless  it  could  be  proved  that  the 
defendant  had  received  value  to  the  use  of  the  plaintiff, 
&c. 

Orimes  &  Starr  for  defendant. 

This  point  was  decided  by  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Ellsworth  v.  Brewer,  11  Pick.  R. 
*16,  where  the  Court  says :  — 
—  88 
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''To  maintain  assampsit,  there  must  be  a  privity  be- 
tween the  parties,  but  it  may  be  a  privity  in  fact  or  in 
law ;  as  between  each  party  to  a  bill  of  exchange  or  prom- 
issory note,  and  every  other  paity,  where  there  is  a  suf- 
ficient privity  in  law.  And  as  such  negotiable  contract  is 
presumed  to  be  a  cash  transaction,  and  as  a  money  consid- 
eration  is  presumed  to  pass  at  the  making,  and  at  each  en- 
dorsement of  the  instrument,  each  party  liable  to  pay  is 
held  responsible  as  for  so  much  money  had  and  received, 
to  the  use  of  the  party,  who  is  for  the  time  being  entitled 
to  recover." 

See  State  i^ank  v.  Hurd,  12  Mass.  R.,  173 ;  12  Johns. 
*189  R.  90;  5  *Wend.,  490 ;  8  Peck.,  48 ;  4  term,  339 ;  8 

N.  H.  R.,  334  ;  16  Mass.  R.,  831 ;  4  Pidc.,  421 ;  Bay- 
ley  on  Bills,  S91. 

Per  Curiam,  Mason,  Chief  Justice. —  The  only  ques- 
tion presented  by  this  case  is,  whether  the  note  was  prop- 
erly admitted  in  evidence  under  the  count  for  money  had 
and  received.  It  would  seem  from  the  authorities  cited  by 
the  plaintiff  in  error,  that  the  English  Courts  would  have 
rejected  this  evidence.  The  Courts  in  this  country,  however, 
seem  to  have  deviated  from  the  English  decisions,  so  far  as 
to  allow  notes  made  payable  to  order  or  bearer,  to  be  given 
in  evidence,  under  the  count  for  money  had  and  received, 
ill  a  suit  by  the  endorsee,  or  the  bearer  against  the  maker. 
This  appears  to  have  been  done  on  the  ground  that  there 
is  a  privity  in  law  between  the  two  parties ;  that  the  ma- 
ker is  presumed  to  have  received  money  from  the  payee  at 
the  time  of  executing  the  note,  which  is,  therefore,  evi- 
dence of  money  had  and  received  for  the  use  of  the  latter, 
and  that  the  law  substitutes  the  indorsee  ofbearer,  in  place 
of  the  payee,  and  invests  him  with  all  bis  rights  and  privil- 
eges. We  do  not  feel  disposed  to  be  less  liberal  in  the 
adoption  of  a  rule  of  evidence  than  the  Courts  of  New 
York  and  MassachctBetts  appear  to  hav«  been. 
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Bat  it  is  said  that  no  aathority  can  be  produced,  where 
SQch  evidence  has  been  admitted,  where  the  note  is  not 
negotiable  on  its  face,  and  the  sait  is  brought  by  the  indor- 
see. Doubtless  this  proposition  is  true.  We,  however, 
have  a  peculiar  statute  in  relation  to  promissory  notes, 
which  renders  all  notes  negotiable  in  the  same  manner  as 
inland  bills  of  exchange.  It  further  provides  that  '^  any  to 
whom  sneh  sum  of  money  or  oth(»r  personal  property  is  by 
snch  indorsement  made  payable,  in  case  of  the  death  of  such 
assignee,  his  executor  or  administrator,  may,  in  his  name,  in- 
stitute and  maintain  the  same  kind  of  action  for  the  money 
thereof,  against  the  person  who  made  and  executed  such 
note,  as  might  have  been  maintained  against  him  by  the 
payee,  in  case  the  same  had  not  been  assigned."  This 
statute,  we  think,  destroys  all  distinctions  between  notes 
negotiable  and  notes  not  negotiable  on  their  face,  and  that, 
therefore,  a  note  of  the  latter  description  may  be  given  in 
evidence  under  the  count  for  money  had  and  received  in  a 
snit  by  the  indorsee  against  the  maker. 

That  the  note  was  not  signed  by  the  full  name  of  the  de« 
fendant,  or  indorsed  by  the  payee  by  his  full  name,  can 
make  no  difference,  the  bill  of  exceptions  states  that  the 
execution  and  indorsement  of  the  note  was  admitted.  The 
effect  of  which  admission  must  be  understood  to  be  that 
the  note  was  signed  by  the  d^endant  and  indorsed 
by  the  payee.  It  is  ^contended  that  the  law  cannot  ^190 
change  the  parties  to  a  contract  so  as  to  effect  their 
rights,  without  their  consent.  This  is  certainly  true  to  a 
certain  extent ;  but  if  it  be  understood  to  assert  that  the  law 
cannot  change  a  rule  of  evidence  so  as  to  affect  a  cqptraet 
without  the  consent  of  the  parties  thereto,  the  position  is 
not  tenable.  In  the  present  case,  the  substantial  rights  of 
the  defendant  are  not  affected.  He  is  not  made  liable  by 
the  statute  to  pay  money  from  which  he  would  otherwise 
have  been  exempt.  Independent  of  the  statute,  he  would 
have  been  liable  to  pay  the  full  f^ace  of  tlie  uote.    The  law 
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merely  authorizes  the  assignee  to  sue  in  his  own  name,  and 
indirectly  establishes  a  new  rule  of  evidence,  in  the  case; 

I  to-wit :  that  the  note  may  be  given  in  evidence  under  the 

I  common  counts. 

Moreover,  the  note  in  this  case  was  givpu  after  the  lav 
just  referred  to  took  effect.  That  law  entered  into  and 
formed  a  part  of  the  contract.  The  note,  therefore,  at  the 
moment  it  was  signed,  was  the  same  as  though  it  had  been 
written  payable  to  order.  If,  therefore,  the  legislature  wonld 
have  no  power  to  render  a  law  of  this  kind  applicable  to 
an  antecedent  contract,  that  objection  would  not  be  avail- 
able in  the  present  case.  The  judgment  below  will,  there- 
fore, be  affirmed. 


The  United  States,  plaintiff  in  error,  v.  Mokdacai 

Cropper,  defendant  in  error. 

Ettct  to  Johnson. 

The  boards  of  commissioners  must  deliver  to  the  clerks  of  the  District 
Courts  attested  copies  of  the  lists  of  grand  jurors,  thirty  days  pre- 
vious to  the  term,  otherwise  the  grand  juries  will  not  be  legally  cho- 
sen (n). 

Lowe,  for  plaintiff  in  error. 

Woodward,  for  defendant  in  error. 

P«R  Ottriam,  Wilson,  Justiob. —  This  was  an  indict- 
ment for  larceny,  found  at  the  May  term,  1841,  of  the  Dis- 
trict Court  for  Johnson  county,  against  the  defendant 
*191  *To  the  indictment  the  defendant  pleaded  that  the 
persons  by  whom  the  indictment  was  found,  as  a  grand 

'    (n)  Superseded  by  subsequent  legislation. 
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joiy,  were  not  a  legal  grand  jnrj,  for  the  reasons  that  the 
ooanty  commissioners  of  said  county  did  not,  within  three 
days  after  the  selection  of  said  persons  as  a  grand  jury,  de- 
liver to  the  clerk  of  the  said  District  Court  an  attested  copy 
of  the  names  of  the  persons  selected  as  such  grand  jury. 

To  this  plea  the  district  prosecutor  replied  that  S.  B. 
Oaidner,  the  clerk  of  the  District  Court  of  said  county,  is 
now,  and  was,  at  the  time  of  the  selection  of  the  grand  jury, 
the  clerk  of  the  board  of  county  commissioners  of  said 
county,  and  as  such,  made  a  record  of  the  list  of  said  grand 
jurors  upon  the  books  of  said  commissioners,  as  they  were 
originally  drawn  and  selected,  which  books  were  left  in 
the  possession  of  the  clerk  of  the  District  court  at  his  office, 
within  three  days  after  the  selection  of  said  persons,  as  a 
grand  jury,  &c. 

To  this  replication  the  defendant  demurred  which  de- 
murrer was  sustained.  • 

The  errors  assigned,  are:  — 

1.  The  sustaining  the  demurrer  to  the  replication,  put  in 
to  the  plea  in  abatement. 

2.  That  the  Court  did  not  look  back  to  the  first  error  or 
defect  in  the  proceedings,  which  may  be  found  in  the  plea 
in  abatement,  which  does  ikot,  in  legal  contemplation,  pre- 
sent matter  sufficient  to  abate  the  indictment. 

There  are  two  separate  laws,  passed  on  the  same  .day, 
prescribing  the  manner  of  selecting  grand  jurors.  Both 
provide  that  the  county  commissioners  of  each  county  shall 
select  twenty- three  persons  to  serve  as  grand  jurors,  thirty 
days  previous  to  the  sitting  of  the  District  Court.  They 
differ  but  in  two  particulars;  to-wit:  one  requires  the 
county  commissioners  to  make  out  and  deliver  to  the  clerk 
of  the  District  Court  the  list  of  grand  jurors  thirty  days 
previous  to  the  term ;  the  other  requires  the  commissioners 
to  make  out  the  list  thirty  days  previous  to  the  term,  and 
to  deliver  an  attested  copy  within  three  days  thereafter  to 
the  derk  of  the  District  Court. 
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Although  the  first  statute  referred  to  does  not  require 
the  list  to  be  attested,  yet  the  other  making  such  require- 
ment, being  of  the  same  date,  must  have  effect* 

The  copy  of  the  names  of  the  grand  jurors,  delivered  by 
the  county  commissioners  to  the  derk  of  the  District  Court, 
should  be  attested,  that  is  to  say,  it  should  bear  the  nsnal 
test  of  the  board  of  commissioners ;  to-wit :  their  seal. 
*192  *The  only  question  which  remains  is,  whether  the 
allegations  in  the  plea ;  to-wit ;  that  S.  B.  Gardner, 
the  clerk  of  the  District  Court  of  Johnson  county,  was,  at 
the  time  of -selecting  the  grand  jury,  also  the  clerk  of  the 
board  of  commissioners,  and,  as  such  last  mentioned  clerk, 
made  a  record  of  the  list  of  grand  jurors  aforesaid  upon 
the  books  of  the  board  of  commissioners  aforesaid,  as  they 
were  originally  drawn  and  selected,  which  books  were  left 
in  the  possession  of  the  clerk  of  the  District  Court,  within 
Uiree  days  after  the  selection  of  such  persons  as  a  grand 
jury,  would,  if  true,  be  a  sufficient  compliance  with  the 
statute.  We  think  not  The  statute  is  positive  in  its 
terms,  and  a  defendant  in  an  indictment  for  a  criminal  <^- 
fence  has  a  right  to  a  strict  compliance  with  the  statute,  and 
a  strict  construction  of  the  law.  The  statute  required  an 
attested  copy  of  the  list  of  grand  jurors  to  be  made  out  and 
delivered  to  the  clerk  of  the  District  Court,  which  was  not 
done,  and  as  the  defendant  made  the  objection  at  the  proper 
time,  and  in  the  proper  manner,  we  think  the  Court  below 
was  correct  in  sustaining  the  objection. 

Judgment  affirmed. 

Mason,  Chief  Justice,  Dissenting.  — We  have  two  stat- 
utes prescribing  the  manner  of  selecting  grand  jurors,  both 
bearing  the  same  date.  See  laws  of  188&~9,  pages  112  and 
378.  The  first  requires  the  county  commissioners  to  make 
out  and  deliver  to  the  clerk  of  the  District  Court  a  lift  of 
twenty-three  persons  selected  as  grand  jurors.  The  other 
directs  that  an  attested  copy  of  the  names  sheeted  should 
be  delivered  in  like  manner.    The  former  of  these  statutes 
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seems  to  have  been  literally  complied  with,  the  latter  not. 
Was  the  indictment  thereby  invalidated  ? 

Where  two  statutes  are  simultaneously  enacted,  refer- 
ring to  the  same  subject,  covering  the  same  ground,  and 
both  merely  directory,  it  seems  by  means,  perfectly  clear 
to  me,  that  a  compliance  with  either  is  not  all  that  is  re- 
quisite. But  the  present  case  is  stronger  than  the  propo- 
sition just  laid  down.  It  is  the  general  act  regulating  crim- 
inal proceedings,  which  only  requires  a  "  list "  of  the  grand 
jury  to  be  furnished  to  the  clerk  of  the  District  Court.  This 
appears  to  have  been  strictly  complied  with.  The  act  then 
proceeds  to  provide  for  all  the  other  steps  to  be  taken,  up 
to  the  final  conviction  and  sentence.  Where  these  steps 
have  been  accurately  pursued,  will  the  puniohment  be  ille- 
gal because  in  another  statute,  passed  at  the  same  time,  and 
only  of  equal  authority,  a  similar  mode  of  proceeding,  but 
(tifferiog  slightly  in  detail,  has  been  pointed  out?  The 
proceedings  authorized  by  the  statute  have  the  foundation 
which  the  same  statute  requires.  The  basis  is  suflScient  for 
the  superstructure. 

*Bnt  my  opinion  does  not  lest  upon  that  position.  *193 
Admitting  the  statute  which  directs  an  ^^  attested 
copy  "  to  be  filed  to  be  of  paramount  authority,  does  it  fol- 
low that  every  deviation  from  the  mode  therein  pointed 
out  will  vitiate  the  indictment  ?  To  fail  to  comply  strictly 
with  the  statute  is  one  thing ;  to  deviate  so  far  as  to  render 
all  the  proceedings  invalid  is  another  and  a  very  different 
matter. 

For  example:  The  judge  is  required  to  give  certain 
statutes  in  charge  to  every  grand  jury.  If  he  should  neg- 
lect to  do  so,  could  that  fact  be  successfully  pleaded  in 
abatement  to  all  the  indictments  found  by  that  jury  ?  I 
believe  it  to  be  a  sound  rule  that  a  deviation  from  a  direc- 
tory statute  cannot  be  taken  advantage  of  by  a  defendant, 
without  there  is  a  probability  that  he  may  have  been  there- 
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by  sabBtantially  prejudiced.  On  this  point,  also,  see  laws 
of  1839,  page  120,  §  93.  Thus,  the  justices'  act  provides 
that  a  summons  should  issue  at  least  seven,  and  be  served 
five  days  before  the  return  day,  thereby  giving  the  consta- 
ble two  days  in  which  to  make  the  service,  and  the  defend- 
ant five  days  thereafter  to  prepare  for  his  appearance  and 
defence.  Suppose  the  summons  to  be  issued  only  six  dajs, 
but  served  full  five  days  before  the  return  day,  can  the  de- 
fendant successfully  object  to  the  process  on  account  of 
sufficient  time  not  having  been  given  to  the  constable  in 
which  to  make  service  ?  The  officer  would,  in  such  case, 
be  guilty  of  no  neglect  of  duty  if  he  should  fail  to  serve 
the  process  in  due  time,  but  the  defendant  would  have  no 
right  to  complain.  Where  a  provision  of  this  kind  is  made 
exclusively  for  the  benefit  of  an  officer  of  the  Court,  it 
seems  to  me  that  he  is  the  only  one  to  object  to  a  non-com- 
pliance therewith. 

In  the  ease  at  bar,  the  county  commissioners  were  re- 
quired to  furnish  the  clerk  of  the  District  Court  with  an 
^^  attested  copy  ^^  of  the  names  of  the  grand  jurors  by  them 
selected.  What  was  the  object  of  this  requirement?  Ev- 
idently, to  give  that  clerk  authentic  information  of  the 
names  he  was  to  insert  in  the  venire.  Without  such  an 
"  attested  copy  "  he  would  not  be  obliged  to  issue  a  verdrt 
at  all.  If,  however,  he  should  do  so  upon  other  satisfac- 
tory information,  inserting  therein  the  precise  names  of  the 
individuals  selected  by  the  county  commissioners,  would 
they  not,  when  duly  empanneled  and  sworn,  be  a  compe- 
tent grand  jury  ?  Would  any  indictment  they  should  pre- 
sent be  invalid  because  the  clerk  of  the  board  of  commis- 
sioners had  failed  to  attach  his  seal  to  the  list  filed  with 
the  clerk  of  the  District  Court  ?  Especially  when,  as  in 
the  present  case,  these  two  clerkships  were  held  by  the 
same  individual,  and  the  only  defect  was  that  he  had 
failed  to  make  out  this  list  as  clerk  of  the  commissioners. 
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and  certify  it  under  seal  to  himself  as  clerk  of  the 
•District  Court'   Can  any  possible  prejudice  result  *194 
to  the  defendant  in  consequence  of  such  omission } 

It  is  true  the  law  entertains  objections  in  criminal  pro- 
ceedings, which  would  not  be  tolerated  in  civil  cases,  but 
this  rule,  it  seems  to  me,  should  be  limited  to  matters  es- 
sential to  a  fair  defence  on  the  merits.  I  see  no  reason 
why  the  penal  law  should  create  needless  opportunities 
for  guilt  to  escape  detection  and  punishment  —  why  a  de- 
fect of  mere  form,  affording  no  test  of  guilt  or  innocence, 
should  be  any  more  available  to  a  defendant  in  a  criminal 
than  in  a  civil  case. 

In  fact,  reasoning  from  principle,  I  should  suppose  a 
contrary  rule  would  be  far  more  defensible.  A  strict  en- 
forcement of  the  criminal  code  is  of  far  more  importance 
to  the  well  being  of  society  than  that  of  the  civil.  To 
give  guilt  an  unnecessary  means  of  escape  is  much  more 
reprehensible  and  pernicious  than  to  introduce  defects  in 
the  laws  for  the  enforcement  of  contracts.  Every  oppor- 
tanity  to  escape  on  mere  technical  grounds  is  needlessly 
paralyzing^e>  tanto  the  arm  of  the  law ;  voluntarily  dimin- 
ishing the  certainty  with  which  punishment  follows  trans- 
gression, and  thus,  negatively  at  least,  inviting  the  com- 
mission of  offences.  I  would  say,  then,  give  the  accused 
every  reasonable  opportunity  to  enable  him  to  vindicate 
his  innocence ;  be  liberally  indulgent  to  his  objections,  to 
whatever  might  have  a  tendency  to  convict  him  unjustly ; 
but  never,  unless  from  necessity,  open  an  aperture  through 
which  guilt  and  innocence  may  alike  escape  with  impu- 
nity. 

I  know  a  somewhat  different  rule  was  early  adopted  in 
the  English  Courts,  and  has  been  followed  with  rather  a 
blind  acqniesence  in  most  of  the  states  of  the  Union.  That 
rule  originated  when  the  laws  of  Ef»gland  were  written 
in  blood,  and  was  the  result  of  the  humanity  of  her  judici- 
aiy,  struggling  to  weaken  or  evade  the  sanguinary  edicts  of 
—88 
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tyrants.  The  judges  had  do  power  to  annul  or  even  to  miti- 
gate the  law  which  affixed  death  as  the  penalty  for  many 
of  the  minor  offences,  but  they  could  and  did  give  the  ac- 
cused the  benefit  of  delay,  and  even  of  ultimate  escape, 
by  sustaining  objections  to  indictments  for  formal  and 
trivial  defects.  If  they  could  not  modify  the  severity  of 
punishments  too  severe,  humanity  prompted  them  to  di- 
minish their  certainty. 

With  us  the  case  is  very  different  Following  the  dic- 
tates of  humanity  and  true  policy,  we  have  gone  far  to  rer- 
olutionize  the  penal  code  of  our  ancestors.  Our  legisla- 
tors recognize  the  maxim  that  certainty  of  punishment  is 
better  than  severity.  Under  these  circumstances,  it  eeems 
to  me  the  Courts  should  do  all  they  justly  can  to  render 

punishment  the  inevitable  consequence  of  transgree- 
*195  sion.     Instead  of  blindly  ^adopting  rules  dictated 

by  humanity,  under  circumstances  so  totally  differ- 
ent, we  should  apply  the  principles  of  reason  to  our  own 
laws  and  present  situation.  See  the  case  of  the  United 
States  V.  Dollarhide,  decided  at  this  term  of  the  Court 
I,  therefore,  respectfully  dissent  from  the  opinion  of  the 
Court  in  the  present  case. 


William  Gordon  and  jABfES  Tannahill^  plaintiffs  in 
error,  v.  John  G.  Atkinson,  defendant. 

Error  to  Mv^catvne. 

In  an  action  on  a  delivery  bond  it  is  not  necessary  to  assign  breaches 

in  the  declaration  (o). 


(o)  In  all  actions  on  bonds  with  conditions,  the  conditions  must  be  no- 
ticed and  the  breaches  relied  on  alleged  in  the  petition.    Rev.  §  MO- 
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This  cause  was  tried  at  the  Jalj  term,  1841,  of  the  Mne- 
catine  District  Oonrt,  before  the  Hon.  Joseph  Williams. 
It  was  an  action  of  debt  on  a  delivery  bond.  Judgment 
by  defiinlt  and  inquiry. 

SnxPHEN  Whighbs,  for  plaintiff  in  error. 

It  appears  by  the  pleadings  that  the  plaintiff  below  did 
not  assign  in  his  declaration,  nor  in  the  record,  any  breach 
in  the  condition  of  the  bond.  This  is  the  principal  error 
relied  upon  to  reverse  the  judgment  of  the  Court  below. 
The  statute  of  1889,  p.*  200-1,  provides  for  the  taking  of 
delivery  bonds  for  property  taken  under  execution,  and 
that  an  action  may  be  had  thereon  whenever  the  conditions 
thereof  may  have  been  violated.  The  stafute  also  pro- 
vides, p.  3  and  4,  §  16,  that  in  actions  brought  on  penal 
bonds,  conditioned  for  the  performance  of  covenants,  the 
plaintiff  may  assign  in  his  declaration  as  many  breaches 
as  he  may  think  fit.  This  statute  is  subst>antially  a  copy 
of  8  and  9  W.  3,  c.  11,  §  8,  and  must  receive  the  same 
construction.  May  assign  is  compulsory  upon  the  plaint- 
iffs. 1  Saund.  B.  58.  The  same  doctrine  is  recognized  in 
Chitty  on  Plead.  Nor  is  this  bond  an  exception  to  the 
general  rule  as  mentioned  in  Saunders.  The  statute  con- 
templates an  assignment  of  the  breach.  A  violation  of  the 
condition  must  be  pleaded  as  well  as  proved. 

QsiMBS  &  Stasb,  for  defendant. 

*It  is  contended  that  the  plaintiff  below  was  obliged  *196 
to  proceed  on  the  bond  under  the  provisions  of  the 
lixteenth  section  of  the  Practice  Act  Without  being  at 
the  trouble  of  examining  the  general  nature  and  bearing 
of  that  act,  we  will  admit,  for  the  sake  of  argument,  as 
contended  by  the  plaintiflb  in  error,  that  the  Practice  Act 
ifl  the  same  with  the  act  of  W.  3,  c.  11,  §  8;  yet,  by  refer- 
ence to  tiie  2d  vol.  of  Chitty,  440,  we  find  that  the  Eug- 
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lish  adjudications  have  settled  that  that  act  had  no  refe^ 
ence  to  bonds  conditioned  for  the  payment  of  a  snm 
certain,  nor  to  bail  bonds ;  nor  to  cases  where  the  damages 
assessed  by  the  jury  meet  and  satisfy  the  entire  condition 
of  the  bond.  Here  the  damages  are  assessed  to  satisfy  the 
entire  condition  of  the  bond.  '  The  statute  expressly  pro- 
vides for  this.  See  the  11th  sec.  of  the  law  in  reference  to 
executions.  Iowa  Laws,  approved  January  25, 1839.  In 
reference  to  the  construction  of  the  Practice  Act,  sec.  16, 
see  2  Chitty,  440 ;  also,  2  Bam.  &  Cress.  82,  89,  &c. 

There  can  be  no  dispute  that,  in  actions  upon  bail  bonds, 
replevin  bonds,  &c.,  the  plaintiff  may  declare  upon  an  un- 
conditional bond,  and  that  the  condition  is  only  matter  of 
defence.     See  1  Chitty,  615,  618. 

Per  Curiam,  Mason,  Chief  Justice. —  This  was  an  ac- 
tion of  debt  brought  upon  a  bond  for  the  delivery  of  prop 
erty  taken  on  execution.  No  breaches  were  assigned  on 
the  record,  for  which  omission  the  plaintiffs  in  error  ask  a 
reversal  of  the  judgment  obtained  below. 

The  sixteenth  section  of  our  Practice  Act  seems  to  ren- 
der it  necessary  to  assign  breaches  in  all  cases  coming 
within  the  statute.  Such  is  the  decision  in  England  under 
a  like  statute.  1  Chitty,  408.  There,  however,  these 
breaches  need  not  be  assigned  in  the  declaration,  but  may 
be  set  forth  in  the  replication.  But  suppose  there  is  do 
plea,  and  consequently  no  replication.  The  English  stat^ 
ute  provides  for  suggesting  the  breaches  upon  the  roll  od 
which  enquiry  is  to  operate,  without  requiring  them  to  be 
set  forth  in  the  declaration.  Our  statute  makes  no  such 
provision,  but  requires  that  the  breaches  be  assigned  in  ^ 
dedaraiian  in  cases  coming  within  the  statute. 

Is  this,  then,  a  bond  within  the  statute }  We  think  not 
That  statute  provides  that  ^^  in  actions  brought  on  penal 
bonds,  conditioned  for  the  performance  of  covenants,  the 
plaintiff  may  assign  in  his  declaration  as  many  breaches  i* 
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he  may  think  fit ;  and  the  jury,  whether  on  the  trial  of  the 
iesnes  or  of  enquiry,  shall  assess  the  damages  for  so  many 
breaches  as  the  plaintiff  shall  prove,  and  the  judgment  for 
the  penalty  shall  stand  as  a  security  for  such  other 
breaches  as  may  afterwards  *happen."  The  statute  *197 
seems  to  look  to  cases  Where  the  breaches  upon 
which  the  damages  are  to  be  assessed  are  only  a  portion  of 
tiiose  against  which  the  bond  was  to  operate  as  a  security, 
and  not  to  those  where  the  damages  to  be  assessed  in  the 
case  are  to  satisfy  the  entire  condition  of  the  bond.  It  has 
been  so  held  in  England,  under  their  statute.  2  Chitty, 
440. 

The  case  now  under  consideration  is  of  this  latter  des- 
cription. There  is  only  one  breach,  and  all  the  damages 
are  to  be  assessed  at  once.  In  cases  like  this,  the  statute 
declares  that  where  the  property  is  not  forthcoming,  agree- 
ably to  the  condition  of  the  bond,  suit  may  be  brought 
thereon,  and  on  the  recovery  being  had,  the  amount  due 
on  the  execution  shall  be  assessed  in  favor  of  the  plaintiff, 
if  the  property  be  worth  so  much,  &c.  Act  of  1838-9,  p. 
200.  This  bond  is  clearly  not  within  the  statute  requiring 
the  assignment  of  breaches.  Besides,  such  an  assignment 
is  wholly  unnecessary.  The  law  has  pointed  out  the  meas- 
ure of  damages  against  which  nothing  can  protect  the  de- 
fendant, but  the  performance  of  the  condition  of  the  bond. 
If  he  had  done  this  he  should  have  so  pleaded.  His  de- 
fiinlt  is  an  admission  against  himself.  The  omission  of  the 
aifiignment  of  breaches  in  cases  like  this  would,  therefore, 
St  most,  be  only  a  formal  defect  for  which  judgments  are 
not  to  be  reversed. 

* 

Judgment  affirmed. 
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AsBURY  B.  Porter,  plaintiflF  in  error  v.  Thomas  W. 

Lane,  defendant  in  error. 

Error  to  Senry, 

The  addition  of  the  similiter  is  mere  matter  of  form,  and  is  not  ground 

of  error,  after  trial  by  consent,  especially. 
If  demurrers  are  undisposed  of  when  parties  go  to  trial  upon  iasaes  of 

&ct,  they  will  be  considered  as  waived  by  the  demurrer,  and  the 

Supreme  Court  will  not  disturb  the  Judgment  below  in  consequence 

of  such  irregularity  (p). 

This  was  an  action  of  debt  brought  by  Lane  against 

Porter,  in  the  District  Court  of  Henry  county,  upon 

*198  a  promissory  note  for  one  hundred  dollars,  *given  by 

Porter  to  Lane,  November  24, 1888,  payable  one  day 

after  date. 

The  cause  was  tried  at  the  September  term,  1841,  before 
Judge  Mason,  and  judgment  for  plaintiff. 

Porter,  plaintiff  in  error,  by  Hall,  his  attorney,  assigns  :— 

1.  There  were  no  issues  made  up  upon  which  this  case 
can  be  decided. 

2.  There  is  no  assessment  of  damages,  either  by  the 
Court,  derk,  or  jury. 

G.  W.  Teas,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chisf  Justice. —  The  first  errot 
assigned  by  the  plaintiff  in  error  is,  that  there  were  no  is- 
sues made  upon  which  the  case  was  decided.  The  defend- 
ant below,  who  is  the  plaintiff  here,  had  filed  two  special 
pleas.  To  these  there  were  special  demurrers,  and  also 
general  replications,  broadly  traversing  the  allegations  of 
those  pleas,  and  concluding  to  the  country.    The  addition 

(p)  See  Rev.  g§  2876,  2877,  2878. 
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of  the  eimiliter  was  a  mere  matter  of  form,  the  omission  of 
which  does  not  render  the  proceedings  substantially  defec- 
tive, especially  after  going  to  trial  by  consent. 

The  fact  that  the  demurrers  of  the  defendant  in  error 
were  undisposed  of,  cannot  be  successfully  objected  to  here. 
By  consenting  to  go  to  trial  on  issues  of  fact,  the  party  fil- 
ing the  demurrers  must  be  understood  as  having  waived 
them,  for  they  should  have  been  disposed  of  before  the  is- 
sues of  fact  were  taken  up,  if  they  were  to  have  been  con- 
sidered at  all.  At  all  events  no  objection  can  be  taken  by 
the  plaintiff  in  error,  on  account  of  the  demurrers  to  his 
plea  never  having  been  taken  up  and  decided  upon. 

The  other  error  assigned  is  that  there  is  no  assessment 
of  damages,  either  by  the  Court,  clerk,  or  jury.  The  rec- 
ord shows  that  the  case  was  submitted  to  the  Court,-  and 
judgment  rendered  for  the  plaintiff  for  the  sum  of  one  hun- 
dred dollars  debt,  and  six  dollars  and  seventy-five  cents 
damages.  Now  if  this  submission  was  in  relation  to  the  is- 
sue of  fact,  there  has  clearly  been  no  error  so  far  as  appears 
from  the  record.  The  case  was  submitted  and  judgment 
rendered  for  the  plaintiff  below.  It  is  contended  there  wa  s 
no  assessment  of  damages  by  the  Court ;  but  how  does  that 
fact  appear  ?  The  record  states  no  such  thing.  The  Court 
must  have  arrived  at  the  amount  of  the  verdict  in 
some  manner  or  other.  *After  finding  for  the  plaint-  *199 
ifi^  the  amount  was  the  subject  of  computation.  There 
is  no  allegation  that  any  error  was  made  in  that  computa- 
tion. It  is  immaterial,  therefore,  in  what  manner  the  re- 
sult was  reached.  We  see  no  error  in'thecase.  The  judg- 
ment below  will  be  affirmed. 


864  SUPREME  COURT  OF  IOWA. 

James  Madison  Lewis  e.  The  United  States. 

Jabies  Madison  Lewis,  plaintiff  in  error  v.  The  Unitbd 

States,  defendant  in  error. 

Error  to  Henry. 
A  license  to  keep  a  grocery  is  not  assignable. 

At  the  March  term  of  the  District  Court  of  Henry  ooantj, 
1842,  James  Madison  Lewis  was  indicted  for  unlawfnllj 
selling  and  retailing  spirituous  liquors  in  less  quantities 
than  one  gallon,  without  then  and  there  having  a  grocery 
license. 

The  defendant  pleaded  not  guilty,  and  on  the  trial  proved 
by  William  G.  Waitman,  that  on  the  1st  January,  1812, 
he  sold  his  grocery  to  the  defendant,  and,  that  part  of  the 
agreement  was,  that  he,  the  said  Waitman,  was  to  procure 
a  license  to  commence  on  the  10th  of  December,  for  three 
months,  and  the  groceries  were  to  be  sold  under  said  li- 
cense and  agreement,  and  that  he  did,  on  the  4th  of  Jau- 
uary,  procure  said  license  and  gave  it  to  said  defendant 
Upon  the  introduction  of  this  evidence,  with  the  license  to 
Waitman,  the  defendant  asked  the  Court  to  instruct  the 
jury  that  any  selling  of  liquor  by  defendant  under  this  li- 
cense would  not  mi^e  him  liable,  which  instructions  the 
Court  refused,  and  instructed  the  jury  that  the  license  was 
no  shield  to  his  selling.  To  which  opinion  the  defendant 
excepted. 

The  defendant  was  convicted  and  fined  fifty  dollars  and 
costs. 

J.  C.  Hall,  for  plaintiff  in  error. 

H.  T.  Beid,  for  defendant. 

Pbb  Curiam,  Mason,  Chief  JusnoE. — The  main  qnes* 
tion  presented  by  this  case  is  whether  a  groceiy  license  is  . 
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assignable.  It  is  justly  contended  that  if  the  license 
law  is  merely  a  revenue  measure,  *there  is  no  good  *200 
reason  why  the  assignee  of  a  grocery  should  not  have 
the  benefit  of  a  license  obtained  by  the  assignor.  But  rev- 
enue is  not  the  sole  object  of  the  license  law,  for  if  so,  then 
•very  one  would  have  been  permitted  to  set  up  agrocery  up- 
on paying  the  amount  fixed  by  law.  This  is,  however,  only 
one  01  the  requisites  preparatory  to  obtaining  the  license. 
He  must,  in  addition  thereto,  give  bond  to  keep  an  orderly 
house,  &c.  ^ow,  if  the  person  obtaining  such  a  license 
may  assign  the  same,  he  certainly  cannot  assign  the  bond 
BO  as  to  render  the  securities  therein  liable,  without  their 
consent,  for  the  misconduct  of  the  assignee.  The  require- 
ment of  the  statute  in  relation  to  the  bond  and  securities 
would  be  entirely  evaded  if  such  assignment  were  permiss- 
ible. 

It  is  contended  that  Lewis  was  a  mere  agent  or  servant 
of  Waitman  in  this  case.  We  see  no  evidence  in  the  rec- 
ord sufficient  to  justify  such  a  conclusion.  The  contents 
of  the  grocery  were  absolutely  sold  by  Waitman  to  Lewis, 
and  the  other  provisions  of  the  contract  related  merely  to 
the  mode  of  payment.  Lewis  was  to  have  the  sole  control 
of  the  property,  subject  only  to  the  conditioo  that  if  he  re- 
moved them  from  Trenton  the  price  he  was  to  pay  for  them 
was  to  be  due  immediately.  The  plaintiff  in  error  seems 
to  have  had  no  illegal  intention,  but  he  has  been  misled 
into  a  transaction  which  has  rendered  him  liable  to  the 
penalty  of  the  law.  We  have  no  power  to  pardon  the  of- 
fence, however  fully  we  may  be  convinced  that  it  was  not 
committed  willfully. 

Judgment  affirmed. 


—  34 
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Joel  C.  Walker  and  Henry  Eno,  plaintiffs  in  error  v. 
Samuel  B.  Ayres,  administrator  of  Henry  D.  Davis, 
deceased,  defendant  in  error. 

Error  to  Lee. 

Error  will  not  lie  for  a  misdescription  of  a  note  in  the  declaration, 
where  the  plaintiff  has  app^nd^  a  true  copy  (9). 

This  was  an  action  of  debt,  on  four  promissory  notes,  for 
one  handred  and  ninty-eight  dollars  and  seventy-five 
*201  cents  each,  *executed  by  Joel  C.  Walker,  Henry 
Eno,  and  Pleasant  M.  Armstrong,  to  Samuel  B. 
Ayres,  administrator  of  Henry  D.  Davis,  deceased,  paya- 
ble at  different  dates.  Judgment  by  default  was  rendered 
against  the  plaintiffs  in  error  at  April  term,  1841,  of  the 
Lee  District  Court,  for  the  sum  of  seven  hundred  and 
ninety-fiFe  dollars  debt,  and  one  hundred  and  sixty-six  dol- 
lars and  six  cents  damages. 

0.  S.  X.  Peok, attorney  for  plaintiffs  in  error,  assigns:— 

1.  The  plaintiff  in  the  Court  below  declared  on  tour 
several  supposed  writings  obligatory,  each  one  of  which 
purporting  to  be  due  at  a  time  different  from  either  of  the 
others.  And  by  the  first  count  in  his  declaration  it  is  alleged 
that  the  said  plaintiffs  in  error  (with  one  Pleasant  M.  Arm- 
strong, who  also  was  declared  against),  by  the  first  writing 
obligatory  described,  agreed  and  bound  themselves  to  pay 
to  the  said  defendant  in  error,  or  bearer,  the  sum  of  one 
hundred  and  ninety-eight  doUare  and  seventy-five  cents, 
eighteen  months  after  the  date  thereof,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  for  value  received. 
And  in  the  second  count  in  the  said  declaration  of  the  said 

(9)  Not  applicable  to  our  present  system  of  pleading  and  practice. 
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defendant  in  error,  it  is  alleged  that  by  the  said  second  sup- 
posed writing  obligatory,  described  in  said  second  count, 
the  said  plaintilBTs  in  error  (and  said  Pleasant  M.  Armstrong) 
agreed  and  bound  themselves  to  pay  the  said  defendant  in 
error,  or  bearer,  the  sum  of  $198.75,  with  interest  at  ten 
per  cent  per  annum,  one  year  after  the  date  thereof,  for 
value  received. 

And  in  the  third  count  in  the  said  declaration  of  the 
said  defendant  in  error,  it  is  alleged  that  by  the  third  sup- 
posed writing  obligatory,  described  in  said  third  count,  that 
the  said  plaintiffs  in  error  (and  said  Armstrong)  agreed  and 
bound  themselves  to  pay  the  said  defendant  in  error,  or 
bearer,  the  sum  of  $198.75,  with  interest  at  ten  per  cent  per 
annum,  on  the  first  day  of  September  next  ensuing  the  date 
thereof,  for  value  received. 

And  in  the  fourth  count  in  the  said  declaration  of  the  said 
defendant  in  error,  it  is  alleged  that  the  said  plaintiffs  in 
error,  by  the  fourth  supposed  writing  obligatory  (with  said 
Armstrong),  agreed  and  bound  themselves  to  pay  the  said 
defendant  in  error,  or  bearer,  the  sum  of  one  hundred  and 
ninety-eight  dollars  and  seventy-five  cents,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  for  value  received. 

And  all  of  said  supposed  writings  obligatory,  it  is  also 
alleged  in  said  declaration  of  said  defendant  in  error,  were 
made  on  the  first  day  of  March,  A.  D.  1889,  in  the  county 
of  Lee  aforsesaid,  and  signed  by  said  plaintiffs  in  error,' 
and  said  Armstrong,  and  sealed  with  their  seals,  and  then 
and  there  to  the  Court  shown. 

*And  the  said  plaintiffs  in  error  do  aver  that  although  *202 
the  said  defendant  in  error  may  have  correctly  de- 
ficribed  the  three  supposed  writings  obligatory  mentioned 
in  the  first  three  counts  of  his  said  declaration,  there  is  a 
fatal  variance  and  manifest  error  in  this,  ti  -wit :  that  in 
his  fourth  count  in  his  declaration  he  has  declared  on  a 
supposed  writing  obligatory  which,  according  to  the  de- 
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scription  therein  given,  was  due  on  the  day  of  the  making 
thereof,  when  in  truth  and  in  fact  the  said  supposed  writ- 
ing obligatory,  given  in  evidence  under  said  fourth  count, 
was  due  two  years  after  the  date  thereof,  as  will  more  Mly 
and  at  large  appear  by  reference  being  bad  to  the  copies 
filed  by  the  said  defendant  in  error  in  his  suit  in  said  Difi- 
trict  Court 

2.  For  that  there  Was  no  such  writing  obligatory  as  that 
described  in  the  fourth  count  of  the  declaration  of  the  said 
defendant  in  error  given  in  evidence  in  the  Court  below, 
and  the  judgment  of  the  Court  below  is  for  an  amount 
greater  than  was  due  on  such  writings  obligatory,  as  were 
correctly  described. 

3.  For  that  the  sum  for  which  judgment  was  rendered 
by  the  District  Court  for  Lee  county  aforesaid  is  larger 
than  the  amount  of  the  said  three  supposed  writings  ob- 
ligatory mentioned  and  described  in  the  first  three  counts 
of  the  said  declaration  of  the  said  defendant  in  error,  with 
the  stipulated  interest  thereon,  by  a  large  amount,  to-wit. 
$240.26. 

Authorities  cited  in  support  of  errors  assigned,  1  Chitty 
PL  334-2  ;  2  Johns.  Cases,  55 ;  1  Johns.  Rep.  105 ;  1  Chit- 
ty, 338 ;  4  Campb.  176 ;  8  Johns.  R.  253,  256 ;  3  Cranch. 
193 ;  1  Cond.  493,  &c. 

Reeves,  for  defendant,  in  reply. 

It  is  not  denied  that  a  party  must  state  in  substance 
the  legal  efi^ect  of  an  instrument  relied  on ;  and  if  the  con- 
tract is  misdescribed,  the  admission  of  it  as  evidence  maj 
be  objected  on  the  ground  of  variance.  But  is  the  contract 
misdescribed  ?  The  count  alleges  that  the  defendant,  on  a 
certain  day,  and  at  a  certain  place,  made  his  certain  writ- 
ing,  &c.,  and  agreed  to  pay  a  certain  sum  with  interest 
from  date,  at  the  rate  of  ten  per  cent  per  annum.  Now, 
le  not  this  the  legal  effect  of  the  writing  given  in  evidence i 
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At  the  time  of  filing  the  declaration  the  note  was  due ; 
stating  the  time  the  money  was  payable  could  have  made 
no  difference  in  the  judgment  of  the  Court.  The  judg- 
ment agrees  perfectly  with  the  legal  effect  of  the  instru- 
ment^ and  also  with  the  count  in  the  declaration. 

As  instances  where  a  variance  has  been  held  immaterial, 
see  6  Taunt.  108 ;  13  East.  410 ;  5  Taunt.  228;  1  Ohitty 
Rep.  39 ;  2  Starkie,  29. 

*Pee  Cukiam,  Mason,  Chief  Justice. — The  plain-  *203 
tiflfe  in  error  were  sued  below  on  four  promissory  notes, 
described  in  separate  counts.  The  error  assigned  consists 
in  the  fact  that  there  is  a  misdescription  of  one  of  those 
notes.  Correct  copies  of  the  notes  were,  however,  given, 
each  referring  to  its  appropriate  count. 

The  variance  alluded  to  seems  to  be  material,  and  the 
only  question  to  be  considered  is,  whether  that  defect  can 
be  reached  in  this  manner.  A  special  demurrer  to  the 
declaration  for  this  variance  would  have  been  sustained. 
Bat  where  a  plaintiff,  in  pursuance  of  the  statute,  has  ap- 
pended a  correct  copy  of  the  note  to  his  declaration,  ought 
the  defendant  to  be  permitted  to  suffer  a  default  or  go  to 
trial,  and  afterwards  reverse  the  whole  proceedings  by  a 
writ  of  error  for  a  defect  by  which  he  could  not  have  been 
substantially  prejudiced  ?  We  think  not.  Whether  the 
copy  of  the  note  thus  given  is  to  be  regarded  as  a  part  of 
the  declaration,  we  need  not  now  decide.  At  least  the 
defendant  is  fully  apprised  of  the  exact  nature  of  the  in- 
strament  on  which  he  is  sued.  Judgment  here  will  be  a 
sufficient  bar  to  another  suit  on  the  same  note,  for  the  note 
given  in  evidence  in  this  case  must  have  been  substantial- 
ly the  same  as  that  set  forth  in  the  copy  —  not  that  which  is 
described  in  the  declaration.  Where  there  is  a  variance, 
therefore,  between  the  description  and  the  copy,  the  de- 
fendant has  no  difficulty  in  determining  which  he  is  to  de- 
fend against;  nor  is  there  any  difficulty  afte wards  ill  ascer- 
taining the  instrument  upon  which  the  judgment  must  have 
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been  rendered.  We  think  it,  therefore,  inconsistent  with 
the  prompt  administration  of  justice,  as  well  as  with  the 
general  principles  of  pleading,  to  permit  the  defendant  to 
raise  a  successfnl  objection  at  this  stage  of  the  proceedings. 
Had  he  desired  the  copy  of  the  note  and  the  description 
in  the  declaration  to  correspond  precisely,  he  should  have 
demurred  at  the  proper  time. 

The  judgment  below  will,  therefore,  be  affirmed. 


*204  *Charuss  Madera,  and  others,  plaintiffs  in  error, 
V.  George  W.  Jones,  for  the  use  of  Charles  Sample, 
defendant  in  error. 

Error  to  De%  Moines. 

The  law  in  force  at  the  time  a  note  is  made  must  determine  its  char* 
acter ;  and  so  far  as  regards  the  sabstantiye  features  of  a  contract,  t 
note  once  under  seal  is  always  under  seal. 

Any  device  which  intimates  the  intention  of  a  party  to  append  a  seal 
to  a  note,  is  sufficient  to  render  the  note  a  sealed  instrument 

A  correct  copy  of  the  note  appended  to  the  declaration  cures  any  mis- 
recital  of  it  in  the  body  (r). 

This  was  an  action  of  debt,  brought  by  George  W.  Jones, 
for  the  use  of  Charles  Sample,  against  Charles  Madera, 
William  Guffy,  and  Solomon  Sherfey,  in  the  District  Coort 
of  Des  Moines  county,  on  a  note,  of  which  the  following  is 
a  copy :  — 
"  $400.  ^ 

"  Two  years  after  the  date  hereof,  for  value  received,  we 
promise  to  pay  Luciuda  Jones,  or  order,  the  sum  of  four 

(r)  Th^  question  whether  an  instrument  is  a  sealed  or  unsealed  one, 
is  of  no  importance  in  Iowa  since  the  statute  abolishing  the  distmcdon 
between  the  two  classes  of  contracts. 
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hundred  dollars,  for  the  payment  of  which  we  bind  our- 
selves, our  heirs,  &c.  Witness  our  hands,  this  14th  day  of 
April,  A.  D.  1838. 

"CHARLES  MADERA    [seal], 
"WM.  GUFFY  [seal], 

«  SOLOMON  SHERFEY  [seal]." 

"  I  do  assign  the  within  note  to  Oeo.  W.  Jones. 

"LUCINDA  JONES  [seal]." 

Also  endorsed,  "  G.  W.  Jones." 

The  declaration  is .  in  the  usual  form,  setting  out  the 
writing  obligatory  the  endorsements,  &c.,  with  a  copy  sub- 
joined. J 

Plea,  nan  est  factum. 

Judgment  at  February  term,  1841,  for  plaintiff,  for  $400 
debt,  and  $25.65  damages  and  costs. 
*The  defendants  below  seek  to  reverse  the  judgment  *206 
for  the  following  errors  assigned  :  — 

1.  The  declaration  sets  forth  a  writing  obligatory  as  the 
ground  of  action,  and  the  writing  given  in  evidence,  on 
which  judgment  is  rendered,  is  a  promissory  note. 

2.  There  is  a  variance  between  the  writing  declared  on 
and  the  one  given  in  evidence,  in  this ;  to- wit :  the  declar- 
ation sets  out  a  writing  signed  by  Charles  Madera,  William 
Gaffy,  and  Solomon  Sherfey,  and  the  writing  produced  is 
signed  by  Charles  Madera  &  Co.,  William  Guffy  and  Sol- 
omon Sherfey. 

3.  The  judgment  is  against  Charles  Madera,  et  aZ,  and 
not  against  the  defendants  by  the  names  in  which  they 
were  sued. 

D.  RoBEB,  for  plaintiffs  in  error. 

M.  D.  BBowNnfG  and  Gbihes&  Stars,  for  defendant  in 
error. 
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By  the  Couet,  Mason,  Chief  Jubtiob. —  The  errors  as- 
signed in  this  case,  are :  — 

1.  The  declaration  sets  forth  a  writing  obh'gatory  as  the 
ground  of  action,  and  the  writing  given  in  evidence  and  on 
which  judgment  is  rendered,  is  a  promissory  note. 

2.  There  is  a  variance  between  the  writing  declared  on 
and  the  one  given  in  evidence,  in  this ;  to-wit :  the  declar- 
ation sets  out  a  writing,  signed  by  Charles  Madera, 
William  Gufly  and  Solomon  Sherfey,  and  the  writing 
produced  is  signed  by  Charles  Madera  &  Co.,  William 
Guffy,  and  Solomon  Sherfey. 

3.  The  judgment  is  against  Charles  Madera,  et  al,  and 
not  against  the  defendants  by  the  names  in  which  they  are 
sued. 

In  regard  to  the  first  error  assigned  the  argument  for  the 
plaintiff  in  error  proceeds  upon  a  false  basis.  The  law  in 
force  at  the  time  the  contract  was  made  must  determine 
whether  the  instrument  was  under  seal  or  not.  It  is  true, 
that  subsequent  legislation  might  so  far  have  affected  the 
contract  as  to  have  authorized  assumpsit  to  be  brought, 
where  debt  only  lay  at  the  time  the  instrument  was  execu- 
ted. This  relates  merely  to  the  remedy.  But  so  far  as 
regards  the  substantive  features  of  a  contract,  an  instru- 
ment once  under  seal  is  always  .under  seal. 

The  law  in  force  at  the  time  this  instrument  was  execu- 
ted gave  to  every  instrument  to  which  the  person  execut- 
ing the  same  should  affix  any  device  hy  way  of  aeal^  the 
same  force  and  obligation  as  if  it  were  actually  sealed. 

See  Michigan  statutes,  page  516. 
*206  *Any  device,  therefore,  which  intimates  the  inten- 
tion of  the  party  to  that  effect,  is  sufficient  to  render 
the  writing  a  sealed  instrument.  From  the  copy  of  the 
writing  sued  on,  as  set  forth  in  the  record,  it  appeared  that 
not  only  is  a  scrawl  affixed  to  each  of  the  names  of  the 
parties  executing  it,  but  the  word  "  seal "  is  written  within 
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each  of  these  scrawls.  This,  we  think,  is  clearly  sufficient 
to  show  that  these  devices  were  affixed  by  way  of  seal,  and 
that  the  instrament  was,  therefore,  a  writing  obligatory. 

The  second  error  assigned  would  be  material,  were  not 
a  correct  copy  of  the  instrument  appended  to  the  declara- 
tion. The  case,  in  this  respect  is,  therefore,  bronght 
within  the  rule  adopted  in  that  of  Walker  &  Eno  v.  Ayres. 
The  objection  for  a  variance  comes  too  late. 

The  third  error  assigned  seems  founded  on  a  mistake  in 
point  of  fact 

The  transcript  of  the  record  shows  that  judgment  was 
rendered  against  all  the  defendants,  by  their  names  set 
forth  in  full. 

The  judgment  below  will,  therefore,  be  affirmed. 


TflK  United  States,  plaintiff,  v.  Richard  Everest, 

defendant. 

Gfirtiorari  to  Senry. 

A  private  prosecutor  on  an  indictment  for  larceny  is  not  an  incompe- 
tent witness,  althongh  the  money  alleged  to  hare  been  stolen  be- 
longed to  the  prosecuting  witness,  and  upon  a  conviction  of  the  thief 
would  be  entitled  to  recover  from  him  double  the  amount  stolen,  and 
liable  for  the  costs  if  (he  accused  should  be  acquitted  («). 

H.  T.  Reid,  district  prosecutor,  comes  and  says,  there  is 
manifest  ecror  in  the  record  and  proceedings  in  this ;  to- 

wit:  — 

it)  The  question  in  this  case  is  rendered  obsolete  by  the  statute 
changing  the  common  law  rule,  that  a  direct,  certain,  legal  interest  in 
the  result  of  an  action  rendered  the  witness  incompetent  See  Rev.  ch. 
159. 

—  85 
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1.  Because  the  Court  below  refused  to  allow  the  testi- 
mony of  Alexander  McClintock,  whose  name  was  indorsed 
on  the  indictment  as  private  prosecutor,  to  be  given  to  the 
jury  on  the  part  of  the  prosecution. 

2.  Because  the  Court  refused  to  allow  the  testimoDy  of 
Alexander  McClintock,  to  whom  the  money  charged  in  the 
indictment  to  have  been  stolen  belonged,  to  go  the  jury  on 
the  part  of  the  prosecution. 

*207  *J.  C.  Hall,  Esq.,  attorney  for  Richard  Everest,  de- 
fendant. 

The  defendant  contends  that  McClintock's  interest  ex- 
cludes him  from  being  a  witness.  The  interest  is  created 
by  the  statute.  The  statute  gives  the  person  from  whom 
the  goods  or  property  is  stolen  double  value  if  he  convict, 
and  if  he  does  not,  punishes  him  with  the  costs.  It  is  a  re- 
ward for  perjury — a  species  of  policy  that  can  have  no  favor 
from  the  Court.  In  England,  from  whence  we  derive  onr 
law,  there  is  a  kind  of  state  policy,  and  means  not  Bano- 
tioned  by  either  humanity  or  justice,  often  resorted  to  in 
order  to  sustain  that  policy.  On  the  contrary,  our  Courts 
have  always  been  tender  of  the  accused,  and  will  be  slow 
to  sanction  a  principle  that  can  by  possibility  be  used  by 
the  corrupt  to  convict  the  innocent. 

H.  T.  Reid,  for  the  United  States. 

In  reply  to  the  argument  on  the  pairt  of  the  defense,  it 
is  urged  on  the  part  of  the  prosecution,  that  the  same  pol- 
icy exists  in  this  country  in  relation  to  the  admission  of  the 
testimony  of  a  prosecuting  witness  which  has  so  long  pre- 
vailed in  England ;  and  that  the  reasons  upon  which  that 
policy  is  founded  applies  with  equal  force  in  this  coaDtrjf 
as  the  protection  of  property  and  the  morals  of  the  commu- 
nity are  of  as  much  importance  in  a  republic  as  they  can 
be  in  a  monarchy. 
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All  the  English  authorities  are  with  the  prosecution,  and 
if  there  are  any  American  decisions  to  the  contrary,  they 
have  not  been  produced,  and  we  think  such  cannot  be 
found.  So  far  have  the  Courts  gone  in  this  country,  that 
even  the  party  to  a  forged  instrument  has  been  held  ad- 
missible as  a  witness.  See  3  Mass.  82;  6  Cowen,  27;  2 
iS^ew  Hampshire,  480 ;  2  Dallas,  239 ;  3  McCord,  442 ;  see 
Greenlears  new  work  on  evidence,  page  406. 

Pee  Cubiam,  Wilson,  Justice. —  Everest  was  indicted 
in  the  Court  below  for  larceny,  in  stealing  the  goods  and 
chattels  of  Alexander  McClintock,  who  was  endorsed  upon 
theindictment  as  private  prosecutor.  The  defendant  pleaded 
not  guilty ;  and  upon  the  trial  in  the  Court  below  McClin- 
tock, the  private  prosecutor  was  produced,  sworn,  and  of- 
fered as  a  witness  by  the  district  prosecutor,  to  which  the 
defendant  objected,  — 

^'1.  Because  the  name  of  said  witness  was  endorsed  on 
said  indictment  as  private  prosecutor. 

"2.  Because  the  money  in  the  said  indictment  charged  to 
have  been  stolen,  is  charged  to  have  belonged,  at  the  time 
it  was  stolen,  to  the  said  witness." 

*Which  objections  were  sustained  by  the  Court,  and  *208 
the  testimony  of  said  witness  excluded.  The  exclud- 
ing the  testimony  by  the  Court  for  these  two  reasons  are 
the  errors  assigncj],  and  the  suflSciency  of  these  grounds  is 
submitted  to  this  Court.  Does  the  fact  that  the  witness  is 
the  private  prosecutor  exclude  his  testimony  ?  The  private 
prosecutor  is  not  necessarily  bound  for  the  costs,  in  the 
event  of  the  acquittal  of  the  defendant  on  the  trial.  The 
last  statute  enacted  on  this  subject,  and  the  one  by  which 
we  are  governed,  provides :  "  When  any  prosecution, 
instituted  in  the  name  of  the  United  States,  or  of  individ- 
nals,  for  breaking  any  laws  of  this  territory,  shall  fail,  the 
judge  shall  determine  from  the  circumstances  whether  the 
prosecutor,  the  county,  or  the  territory  shall  pay  the  costs." 
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Statutes,  vol.  1,  act  concerning  costs,  sec.  19.  But  if  he  were 
liable  for  the  costs,  that  fact  should  go  to  the  credibility, 
and  not  to  the  competency,  of  the  witness ;  and  so  says  the' 
orreat  current  of  authorities. 

In  reference  to  the  second  objection,  the  statute  enacts, 
"  If  any  person  or  peraons  shall  steal  from  any  other  per- 
son or  persons,  or  from  the  dwelling  house,  or  other 
houses,  or  from  any  boat  or  water  cratt  of  any  person  or 
persons,  any  money,  goods,  wares,  or  merchandise,  or  any 
other  personal  property  or  thing  whatsoever,  he,  she,  or 
they,  so  offending,  shall  be  deemed  guilty  of  larceny,  and, 
upon  conviction  thereof,  shall,  for  the  first  offence,  restore 
to  the  owner  the  thing  or  things  stolen,  and  pay  to  him 
the  value  thereof;  and  if  the  thing  stolen  be  not  restored, 
shall  pay  to  him,  her,  or  them  douBle  the  value  thereof, 
and  shall  be  fined  in  any  sum  not  exceeding  double  the 
value  of  the  thing  stolen,  and  shall  be  imprisoned  for  a 
term,  not  exceeding  five  years,  nor  less  than  one  year." 
Statutes,  vol.  1,  act  defining  crimes,  sec.  35. 

It  is  now  well  settled,  that  this,  also,  from  the  necessity 
of  the  case,  must  go  to  the  credibility,  and  not  to  the  com- 
petency, of  the  witness. 

The  Supreme  Court  of  Illinois,  in  the  case  of  Noble  «. 
The  People  (Breese's  Rep.  page  29),  holds  as  follows :  — 

"  From  necessity  and  public  policy  the  person  on  whom  a 
forgery  is  committed  must  be  admitted  to  prove  it ;  although 
our  statute  gives  such  person  one  half  of  the  judgment  80 
recovered  against  the  accused.  If  this  were  not  the  law, 
forgeries  would  go  unpunished.  This  interest  must  be  left 
to  his  credit." 

We  see  no  such  distinction  between  this  case  and  a  case 
of  forgery  as  would  admit  the  witness  in  one  case  and  ex- 
clude him  in  the  other.     If  forgeries  might  go  unpunished 
unless  the  injured  party  were  admitted,  so  also,  might 
*209  cases  of  larceny  and  robbery,  where  the  person  *in- 
jured  could  alone  testify  to  the  circumstances.    In 
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tlie  case  of  The  Commonwealth  v,  Moulton,  9  Mass.  Rep. 
30,  it  was  decided  that  "  On e^  from  whom  ^oods  had  been 
stolen  is  a  competent  witness  on  the  trial  of  the  thief, 
although  he  is  entitled  by  statute  to  satisfaction  from  the 
future  earnings  of  the  convict,  and  a  recompense  from  the 
public  treasury  for  the  expense  ot^prosecution."  A  person 
entitled  to  a  reward  upon  the  conviction  pf  the  defendant 
is  not  thereby  rendered  incompetent  to  give  evidence 
against  him  (Rex.  v.  Muscot,  10  Mod.  193),  whether  the 
reward  be  given  by  statute,  by  proclamation,  or  by  a  pri- 
vate person.     1  Fhil.  Ev.  119,  127. 

The  prosecutor  is  in  all  cases  to  prove  the  offense 
(Peake's  Ev.  153,  155;  see  Gilb.  Ev.  123),  even  although 
he  entitles  himself  to  the  restoration  of  his  goods  upon  the 
conviction,  or  entitles  him  to  costs  by  the  conviction. 

The  judgment  below  is  reversed. 

Mason,  Chief  Justice,  Dissenting.  —  The  question  we 
are  now  called  upon  to  decide  is  whether,  in  the  trial  be- 
low, Alexander  McClintock  was  a  competent  witness  for 
the  prosecution.  His  name  had  been  indorsed  on  the  in- 
dictment as  a  private  prosecutor,  which  rendered  him  lia- 
ble for  the  costs  of  the  prosecution,  in  case  of  an  acquittal. 
He  was,  besides,  the  owner  of  the  money  alleged  to  have 
been  stolen.  A  conviction  would  have  entitled  him  to  re-, 
ceive  from  the  defendant  double  that  amount,  which  in 
this  case  would  have  made  up  a  sum  of  more  than  five 
hundred  dollars.  He  had,  therefore,  a  double  pecuniary 
motive  to  swear  against  the  accused  as  strongly  as  possible. 
If  either  or  both  of  these  are  suflBicient  to  exclude  his  tes- 
timony, the  decision  below  was  correct  —  otherwise,  not 

In  civil  cases,  the  smallest  amount  of  direct  pecuniary 
interest  in  the  result  is  sufficient  to  disqualify  a  witness, 
and  the  same  doctrine,  as  a  general  rule,  applies  to  crimi- 
nal cases.  "  Thus,  in  cases  of  summary  convictions,  where 
a  penalty  is  imposed  by  statute,  and  the  whole  or  a  part 
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is  given  to  the  informer  or  prosecutor  wlio  becomes  forth- 
with entitled  to  it  upon  the  conviction,  he  is  not,  at  the 
common  law,  a  competent  witness  for  the  prosecution.  So 
in  a  prosecution  under  the  statutes  for  a  forcible  entry  and 
detainer,  where  the  party  injured  is  entitled  to  an  award 
of  immediate  restitution  of  the  lands,  he  is  not  a  compe- 
tent witness.  This  rule,  however,  is  subject  to  many  ex- 
ceptions, which  will  hereafter  be  stated.     But  it  may  be 

proper  here  to  remark,  that  in  general,  where  thepm- 
*2 J  0  alty  or  provision  for  restitution  is  evidenUy  Hntro- 

duced  for  the  sake  of  the  party  injured^  rather  tiian 
to  ensure  the  detection  and  punishment  of  the  offender^  the 
party  is  lield  incompetent.^'^  1  Greenleaf 's  Evidence,  448. 
JN'ow,  it  seems  to  me  that  the  decision  in  the  District 
Court  was  in  perfect  accordance  with  the  rules  here  laid 
down.  The  penalty  or  provision  for  restitution  in  this  case 
was  evidently  "  introduced  for  the  sake  of  the  party  injured, 
rather  than  to  ensure  the  detection  and  punishment  of  the 
offender,"  unless,  indeed,  we  suppose  the  weight  of  the  in- 
ducement would  increase  the  strength  of  the  witness's  tes- 
timony. Such  a  motive,  however,  cannot  be  attributed  to 
the  legislature,  and  if  such  a  result  is  to  be  produced  from 
this  cause,  it  certainly  furnishes  no  argument  in  favor  of 
the  competency  of  the  witness.  As  well  might  suborna- 
tion of  perjury  be  directly  and  openly  resorted  to  for  the 
purpose  of  securing  a  conviction. 

The  case  at  bar  is  parallel  also  with  the  examples  given 
in  the  above  quotation.  If,  where  the  whole  or  part  of  the 
penalty  is  given  to  the  prosecutor  in  qui  tarn  actions,  he  is 
incompetent,  why  should  he  not  be  so  also  in  the  present 
case,  where  on  the  one  hand  he  is  to  receive  double  the 
amount  of  money  which,  perhaps  by  his  own  oath,  the  de- 
fendant may  be  convicted  of  having  stolen  ;  and,  on  the 
other,  is  threatened  with  a  bill  of  costs  of  perhaps  a  greater 
amount,  if  the  defendant  is  acquitted.  And  if  the  restitu- 
tion of  the  lands  is  sufficient  to  destroy  the  competency  of 
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the  prosecutor,  it  is  difficult  for  me  to  perceive  why  the  res- 
titution of  stolen  money  should  not  have  a  like  effect — a 
fortiori^  when  double  the  amount  stolen  is  to  be  restored. 
On  the  other  hand,  there  are  many  decisions  which 
seem  in  conflict  with  those  above  mentioned,  and  some  of 
them  really  are  so,  but  most  of  them  can  be  easily  recon- 
ciled with  that  of  the  Court  below.  Where  the  govern- 
ment offers  a  reward  for  the  conviction  of  offenders,  the 
person  who  will  be  entitled  to  this  contingent  reward  is 
Btill  a  competent  witness.  But  this  is  in  strict  accordance 
with  the  rule  above  quoted  from  Greenleaf.  The  object 
of  the  reward  in  this  case  is  to  ensure  the  detection  and 
punishment  of  the  offender,  rather  than  as  a  favor  or  com- 
pensation to  the  witness.  The  intention  of  the  legislature 
in  offering  the  reward  would  be  frustrated,  if  the  evidence 
of  the  main  witness  in  tl^e  case  were  thus  to  be  declared 
inadmissible. 

It  is  also  evident  that  rewards  offered  by  private  indi- 
Tidaals  cannot  render  one  incompetent,  for  otherwise  the 
friends  of  the  accused  might  readily  shut  the  mouths  of  all 
the  witnesses  for  the  prosecution. 

Witnesses  are  also  clearly  competent  to  whom  par- 
dons or  exemptions  *from  prosecution  are  offered  by  *211 
statute,  on  condition  of  their  giving  such  testimony 
as  to  convict  their  accomplices.  The  rules  of  evidence  are 
all  under  the  control  of  the  legislature,  but  the  question 
before  the  Court  is,  what  shall  be  the  rule  where  the  legisla- 
ture have  not  directly  expressed  their  will  on  the  sub- 
ject? 

In  cases  of  forgery,  the  English  doctrine  was  to  exclude 
the  person  whose  name  was  alleged  to  have  been  forged ;  and 
this  continued  to  be  the  case  until  changed  by  statute.  A 
different  rule  has,  in  general,  been  followed  in  this  country, 
and  with  great  propriety;  for  the  record  of  conviction 
will  not  be  evidence  in  a  civil  suit  against  the  witness  on 
the  forged   instrument ;   and,  although  such    conviction 
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would  operate  strongly  in  his  favor,  this  is  a  circumstance 
that  should  only  go  to  his  credibility. 

But  there  are  decisions,  I  am  well  aware,  to  the  effect 
that  the  competency  of  a  witness  in  a  criminal  prosecution 
may  not  be  destroyed,  although  he  may  have  a  direct  pe- 
cuniary interest  in  the  result  of  the  trial,  and  although  that 
interest  is  created  by  law  for  the  sake  of  that  very  witness, 
rather  than  to  secure  the  detection  and  punishment  of  the 
offender.  Thus,  the  Supreme  Court  of  Illinois  have  de- 
clared the  person  whose  name  has  been  forged,  a  compe- 
tent witness,  although  he  were  to  receive  a  pecuniary 
compensation  immediately  dependent  upon  the  conviction 
of  the  offender,  and  there  are  some  other  decisions  involv- 
ing a  similar  principle.  £  cannot,  however,  find  that  such 
decisions  have  become  so  generally  acquiesced  in  as  to 
become  the  established  law,  and,  from  the  fact  that  a  dif- 
ferent rule  has  been  laid  down  in  the  most  recent  work  on 
evidence,  and  that,  too,  by  an  American  author,  I  am  in- 
clined to  doubt  whether  such  is  really  the  weight  of  au- 
thority in  this  country.  See  Greenleaf's  evidence  above 
quoted. 

Where  authorities  are  thus  discordant,  we  should  resort 
to  principle  by  which  to  guide  our  decision.  In  fact,  it 
seems  to  me  that  reason  should,  in  such  cases,  be  appealed 
to  in  the  first  instance,  relying  upon  authority  to  direct  us 
only  where  our  natural  guide  becomes  incompetent.  To 
bow  blindly  to  any  decisions,  however  respectable,  is  to 
subject  ourselves  to  the  risk  of  misapplying  those  decisions, 
of  improperly  engrafting  them  upon  statutes  different  from 
those  to  which  they  naturally  apply,  and,  at  all  events,  of 
keeping  alive  abuses  and  absurdities  which  such  a  course 
will  inevitably  create  and  perpetuate  in  any  branch  of 
science.  Frequently,  at  all  events,  we  should,  in  nautical 
language,  "  take  an  observation,'^^  to  determine  by  the  fixed 
and  unvarying  lights  above  whether  some  uncalculated  cur- 
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rent  of  authorities  is  not  drifting  us  from  the  great 
object  we  are  endeavoring  to  reach  —  the  *admini8-  *212 
tration  of  justice.  This  is  more  particularly  import- 
ant when  we  are  founding  a  judicial  system  for  an  inde- 
pendent community.  The  decisions  of  other  Courts  should 
be  treated  with  high  respect,  but  they  should  be  regarded 
in  the  light  of  wise  counsellors  rather  than  that  of  arbitrary 
!       sovereigns. 

Bringing  this  question,  then,  to  the  test  of  principle, 
what  will  be  the  result  ?  One  of  the  best  settled  princi- 
ples of  our  jurisprudence  is,  that  no  person  is  a  competent 
witness  in  a  cause  in  the  result  of  which  he  has  a  direct 
pecuniary  interest ;  and,  although  it  may  be  questionable 
whether  this  rule,  in  all  its  strictness,  has  a  salutary  opera- 
tion in  civil  suits,  there  is  no  doubt  of  its  wisdom  and  jus- 
tice in  criminal  prosecutions.  Where  the  character  and 
liberty  of  an  American  citizen  is  at  stake,  testimony  of  a 
suBpicious  character  should  never  be  resorted  to  for  the 
purpose  of  conviction.  Where  a  man's  coat  is  the  subject 
of  a  suit  at  law,  we  exclude  a  witness  who  has  tlie  slight- 
est interest  in  the  result  of  the  trial,  but  where  his  whole 
body,  his  very  life,  abide  such  result,  it  is  said  we  should 
not  object  to  the  competency  of  the  witness  who,  by  a 
false  oath,  mav  entitle  himself  to  the  whole  fortune  of  the 
accused.  Heirs  have  murdered  their  ancestors  for  the 
eake  of  the  inheritance.  Doubtless,  if  an  opportunity  had 
offered,  they  would  have  sworn  him  into  the  penitentiary 
with  a  like  motive.  That  is  a  most  dangerous  law  which 
enables  a  stranger,  by  his  own  turpitude,  to  become  the 
heir  of  the  accused,  and  secures  him  the  immediate  inher- 
itance. 

But  it  is  said  this  course  is  resorted  to  from  motives  of 
pnbUc  policy,  and  from  the  necessity  of  the  case.  If  it  is 
BO  necessary  to  secure  a  victim  he  might,  perhaps,  be  sen- 
tenced without  the  forms  of  a  trial  I     But  this  is  not  the 

case.    The  law  calls  for  no  such  sacrifice.    Its  highest, 
—  36 
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noblest,  most  favorite  exercise  is  the  protection  of  the  in- 
nocent. It  asks  for  the  punishment  of  none  but  those  who 
are  clearly  guilty.  It  condemns  reluctantly,  and  only  when 
the  evidence  is  strong,  unequivocal,  uncontaminated.  It 
should  listen  to  none  that  is  not  strictly  credible.  Hired 
informers,  witnesses  employed  to  swear  by  the  job,  are 
wholly  incompatible  with  that  system  of  law  and  liberty 
which  it  was  the  design  of  the  revolution  to  establish. 

It  is  true  that  if  the  owner  of  stolen  property  is  excluded 
from  being  a  witness,  cases  would  arise  in  which  offenders 
would  on  that  account  escape  deserved  punishment ;  but 
even  that  is  far  better  than  punishing  the  innocent.  Shall 
we  for  fear  of  such  a  failure  to  convict,  break  through  a 

most  salutary  principle  ?     It  is  not  our  business  to 
*213  make  *laws  for  preventing  the  guilty  from  escaping. 

Where  there  is  a  strong  necessity  arising  out  of  the 
nature  of  things,  we  should  be  justified  in  establishing 
such  an  exception  to  any  general  rule  of  evidence  as  to 
further  the  ends  of  justice.  But  such  is  not  the  case  here. 
'*  The  necessity  of  the  case,"  if  any  such  exists,  arises 
wholly  out  of  the  act  of  the  legislature.  What  necessity 
was  there  for  giving  the  owner  of  the  stolen  property  a 
double  compensation,  or  even  any  compensation  at  all,  as 
the  direct  result  of  a  conviction.  If  he  had  been  lefl  to 
obtain  satisfaction  for  his  private  injury  in  the  same  way 
as  in  the  case  of  an  ordinary  trespass  he  would  have  been 
a  competent  witness  in  the  trial  for  larceny.  By  uniting 
the  two  proceedings  it  would  be  charitable  and  just  to  pre- 
sume that  the  legislature  intended  to  exclude  the  owner  of 
the  property  as  a  witness  altogether,  rather  than  that  they 
meant  to  give  him  an  opportunity  to  swear  money  into  his 
own  pocket,  if  he  would  so  shape  his  testimony  as  to  mur- 
der the  reputation  of  the  accused,  and  consign  his  bodyto 
the  penitentiary.  Whether  such  a  law  was  wise  or  politic, 
this  is  not  the  proper  place  to  inquire,  nor  are  we  the 
proper  tribunal  to  decide.     Our  duty  is  to  carry  out  the 
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spirit  and  intention  ot  the  legislature  by  the  application  of 
the  general  principles  of  law;  not  to  create  exceptions  to  a 
salutary  rule  of  evidence  for  the  purpose  of  curing  what 
may  seem  to  us  defective  legislation. 

It  is  not  difficult  to  perceive  that  the  establishment  of  the 
rule  allowing  the  owner  of  the  stolen  goods  to  be  a  com- 
petent witness,  may  lead  to  very  great  injustice.  If  there 
is  any  reason  for  excluding  an  interested  witness  in  a  civil 
case,  that  reason  operates  with  infinitely  more  force  in 
criminal  prosecutions.  It*is  sometimes  difficult  to  deter- 
mine whether  an  act  is  a  simple  trespass  or  a  downright 
larceny.  If  the  transgressor  is  proceeded  against  as  a  mere 
trespasser,  the  owner  cannot  be  a  witness.  The  rule,  there- 
fore, holds  out  a  very  strong  inducement  to  him  to  institute 
a  criminal  proceeding  and  follow  it  up  by  such  an  oath  as 
will  entitle  him  to  a  double  compensation. 

How  often,  by  the  force  of  accidental  circumstances,  do 
the  strongest  suspicions  of  guilt  rest  upon  an  individual 
wholly  innocent.  In  such  a  case  allow  the  party  injured 
to  become  a  witness,  with  the  double  motive  of  obtaining  a 
pecuniary  benefit  on  the  one  hand  and  avoiding  a  bill  of 
costs  on  the  other,  and  suspicion  will  very  probably  be 
changed  to  conviction. 

Bnt  this  rule  furnishes  opportunities  for  plans  to  be  laid 
by  the  crafty  and  unprincipled  for  the  very  purpose  of  en- 
trapping the  simple  and  unsuspecting.  An  article  of 
property  may  be  joancd  with  the  formed  *design  of  *214 
charging  the  borrower  with  theft,  and  obtaining  the 
double  compensation .  Foreign  ers  and  other  strangers  often 
arrive  in  this  territory  with  considerable  sums  of  money. 
An  unknown  wretch,  ascertaining  the  exact  amount  and 
description  of  the  prey  which  the  law  has  kindly  placed 
within  his  reach,  has  the  astonished  owner  arrested  — 
charges  him  with  theft  —  consummates  his  villainy  with 
perjury,  which  consigns  his  victim  to  the  penitentiary,  and 
then  seizes  upon  his  spoils,  the  officers  of  the  law  in  the 
mean  time  aiding  him  in  his  infamous  purpose. 
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Cases  like  these  may  never  occur  —  neither  might  any 
failure  of  justice  result  from  enforcing  the  rule  which  ex- 
cludes all  interested  witnesses.  Either  of  these  evils  are, 
however,  liable  to  be  experienced  according  as  that  rule  is 
enforced  or  rejected.  Against  which  is  it  most  important 
to  guard  ?  It  will  be  said  that  those  of  the  latter  class  are 
much  more  likely  to  occur  than  those  of  the  former,  but  do 
the  respective  probabilities  present  an  inequality  of  ninety- 
nine  to  one,  the  ratio  which  the  humanity  of  the  law  estab- 
lishes in  favor  of  innocence. 

This  is  the  train  of  reasoning  which  gave  rise  to  the  de- 
cision below,  which  has  now  been  reversed  by  this  Court. 
All  the  arguments  I  have  since  heard  have  been  insufficient 
to  chjinge  the  opinion  then  formed.  I  therefore  feel  com- 
pelled to  dissent  from  the  opinion  of  the  Supreme  Court, 
and  have  concluded  in  this  manner  to  set  forth  the  reasons 
of  that  dissent. 


Robert  Chalfont,  plaintiff  in  errror,  v.  The  Unttbd 

States,  defendant  in  error. 

Error  to  De%  Moines. 

The  act  making  it  indictable  to  cut  timber  off  the  school  lands,  is  not 
contrary  to  Organic  Law. 

The  legislature  has  power  to  punish  aH  injuries  to  real  estate  as  misde- 
meanors, even  though  the  lands  belong  to  the  United  States. 

Grimes  &  Starr  for  plaintiff  in  error. 

H.T.  RiED,  district  prosecutor,  for  defendant  in  error, 

*215  *The  points  involved  are  suflBciently  stated  in  the 
opinion  of  the  Court. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  plaintiff  in 
error  was  indicted  under  a  statute  of  this  territory  tor  cut- 
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tiDg  and  carrying  away  timber  from  a  certain  sixteenth  or 
school  section  of  land,  in  the  county  of  Des  Moines.  To 
this  indictment  he  pleaded  in  abatement,  that  the  said  six- 
teenth section  was  public  lands  of  the  United  States,  and 
not  school  lands  or  the  property  of  the  territory  of  Iowa. 

This  plea  was  demurred  to,  and  the  demurrer  sustained 
by  the  Court,  which  is  the  substance  of  all  the  errors  as- 
signed in  the  case. 

The  only  ground  for  revising  this  judgment  is  the  al- 
leged invalidity  of  the  statute.  It  is  said  to  b^  a  violation 
of  the  Organic  Act,  and  consequently  void,  feut  docs  it, 
as  alleged,  in  any  manner  interfere  with  the  primary  dis- 
posal of  the  soil }  It  is  a  penal  statute,  punishing  as  a 
misdemeanor,  any  one  who  shall  commit  certain  trespasses 
upon  a  particular  class  of  tlie  public  lands  of  the  United 
States.  Our  laws  render  larceny  criminal,  but  whoever 
Bupposed  those  laws  in  any  manner  interfered  with  the 
disposal  of  the  property,  which  is  thus  made  the  subject  of 
larceny?  They  leave  the  entire  control  of  tho  property  in 
the  owner,  and  merely  throw  around  him  an  additional 
safeguard — the  undisturbed  enjoyment  of  it. 

The  laws  of  some  of  the  states  of  the  Union  render  the 
felonious  cutting  down  and  carrying  away  of  timber,  ex- 
ceeding in  value  a  certain  amount,  larceny.  Does  tliat  law 
in  any  manner  encroach  upon  tho  rights  of  property  of  the 
respective  owners  of  real  estate?  Would  it  not  be  so  if 
enacted  in  this  territory  ?  Would  it  be  a  usurpation  of 
power  in  our  legislature  to  extend  this  protection,  as  well 
to  the  timber  growing  upon  the  public  lands  of  the 
United  States  as  to  that  owned  by  private  individuals  ? 
If  such  a  law  would  be  valid,  when  applied  to  all  lands  in 
the  territory,  would  it  not  be  equally  so  when  limited  to  a 
particular  class  of  those  lands  ?  And  if  a  law  of  that  kind 
would  be  within  the  legitimate  province  of  legislative  pow- 
er, why  is  the  law  in  question  without  it? 

The  answers  to  all  these  questions  seem  to  us  evident 
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to  establish  the  right  of  oar  legislature  to  punish  trespasses 
upon  the  sixteenth  sections  in  the  manner  pointed  out  bj 
the  statute.  As  a  general  rule,  the  legislatures  are  the  sole 
judges  as  to  what  act  ought  to  be  prohibited,  and  to  their 
wisdom  is  entrusted  the  power  to  punish  or  otherwise  pre- 
vent them.  Legal  restraints  maj  be  carried  so  far 
*216  as  to  generate  into  *tyranny,  and  there  is  no  doubt 
but  they  may  finally  become  so  wanton,  so  outrage- 
ous, so  repugnant  to  the  spirit  of  that  liberty  which  is  oor 
birthright,  us  to  cease  to  be  obligatory ;  but  the  line  of  de- 
marcation which  limits  legislative  power  in  this  direction, 
need  not  be  drawn  in  the  present  case.  No  right  has  been 
restrained,  but  there  is  merely  provided  an  additional  pre- 
ventive of  wrong. 

Legislation  on  this  subject  has  not  been  wanton  or  need- 
less, but  has  been  guided  by  a  strict  regard  for  the  general 
welfare.  True,  these  may  not  be  strictly  "  school  lands." 
The  title  is  still  in  the  general  government,  and  they  may 
still  be  diverted  to  a  diflterent  purpose.  But  there  is  a  moral 
certainty  that  at  the  proper  time  they  will  be  granted  to 
the  State  for  the  support  of  schools.  With  this  express 
object  they  have  been  reserved  from  sale,  and  have  been 
regarded  by  Congress  as  devoted  to  that  object,  and  with- 
out a  flagrant  breach  of  good  faith  to  our  citizens,  their 
deslinatiou  cannot  be  changed.  Under  these  circumstances, 
the  public  —  that  is  to  say,  all  the  inhabitants  of  this  te^ 
ritory  —  have  a  strong  interest  in  the  presei  vation  of  those 
lands  from  spoliation.  The  legislature,  as  the  organ  of 
the  public  will,  and  the  guardian  of  the  public  interest, 
would  have  been  wanting  in  its  duty  if  it  had  suffered  this 
magnificent  patrimony  to  become  wasted  and  rendered  val- 
ueless. To  prevent  this,  is  clearly  a  "  rightful  subject  of 
legislation." 

The  right  to  pass  this  law  is  compared  to  the  right,  or 
rather  incapacity  of  the  heir,  to  maintain  the  action  of 
trespass  before  the  death  of  his  ancestor.     And  suppose 
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the  legielature  was  to  confer  on  him  that  right,*  could  he 
not  then  maintain  the  action  ?  The  counsel  for  the  plaint- 
iff in  error  seems  to  treat  this  case  as  though,  under  the 
general  law,  the  territory  of  Iowa  had  brought  an  action 
of  trespass  against  their  client,  tor  an  injury  done  to  the 
property  of  another.  They  test  the  question  by  the  rules 
of  Court  rather  than  by  the  great  land-marks  of  legisla- 
tion; forgetting  that  that  the  legislature  is  all  but  omnipo- 
tent over  the  rules  of  legal  proceedings,  as  well  as  over 
many  other  subjects.  How  many  acts,  in  themselves  inno- 
cent, are  prohibited  and  made  misdemeanors  by  statute  ? 
Unless  in  extraordinary  cases,  no  one  ever  questions  tlie 
power  of  the  legislature  in  such  cases.  But  where  prohibi- 
tions and  reasonable  penalties  are  provided  for  acts  moral' 
ly  wrang^  the  validity  of  such  laws  must  surely  be  evident. 
The  present  case  is  of  that  class. 

It  is  contended  that  the  statute  prohibiting  trespasses 
upon  school  lands  interferes  with  the  primary  disposal  of 
the  soil,  because  its  fifth  section  exempts  from  its 
penalties  those  living  upon  the  school  *sections,  and  *217 
who  shall  only  cut  the  timber  necessary  for  fencing, 
boilding,  fire-wood,  &c.,  but  we  cannot  reach  such  a  con- 
clusion from  such  premises.  The  law  does  not  decide  who 
may,  or  who  may  not,  occupy  any  portion  of  the  public 
lands.  It  meddles  not  with  the  question  of  occupancy  any 
more  than  it  does  with  that  of  higher  titles.  It  treats  every 
man's  tenancy  as  though  it  were  legal.  The  bona  fde 
tenant  is  permitted  to  do  all  that  is  necessary  to  keep  the 
premises  in  repair,  and  keep  up  his  occupancy,  but  if  he 
commits  waste,  or  if  any  other  person  is  guilty  of  trespass,  he 
is  made  liable.  Upon  the  presumption  that  every  occupant 
is  legally  in  possession  of  the  land  he  occupies,  the  law 
does  nothing  more  in  relation  to  those  lands  than  convert  a 
civil  liability  into  a  misdemeanor.  Those  are  exempted 
from  the  penalty,  who  would  be  justified  civilly.  It  would 
be  clearly  in  the  power  of  the  legislature  to  abolish  all  civil 
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remedies  and  to  transform  all  cases  which  give  rise  to  ac- 
tions ev  delicto  into  crimes  and  misdemeanors ;  and  all  this 
without  interfering  with  the  rights  or  primary  disposal  of 
the  property.  It  is  also  contended  that,  inasmuch  as  God- 
gress,  by  the  act  of  1807,  have  legislated  in  relation  to  tres- 
passes upon  all  public  lands,  the  present  law  is  invalid. 
But  even  supposing  that  act  to  be  in  full  force  in  relation 
to  the  school  lands,  it  does  not  reach  a  case  of  this  descrip- 
tion. It  is  aimed  at  the  settlers  upon  the  public  lands,  and 
authorizes  their  removal ;  but  provides  no  remedy  for  the 
destruction  of  timber  by  persons  having  legal  residences 
elsewhere  than  upon  the  lands  wasted.  We  conclude, 
therefore,  that  it  would  be  competent  for  the  legislature  to 
punish  all  willful  injuries  to  real  estate  as  misdemeanors; 
that  this  power  extends  as  well  to  lands  owned  by  the  Uni- 
ted States,  as  to  that  belonging  to  individuals.  That  it  may 
be  lawfully  limited  to  a  particular  class  of  trespassers,  and 
that  the  condition  of  the  sixteeth  sections  of  land  in  this 
territory,  is  such  as  morally  to  justify  the  action  of  the  leg- 
islature  on  this  subject.  The  judgment  below  will,  there- 
fore, be  affirmed. 


*218   *JoHN  J.  HoDGEN,  plaintlflf  in  error  v.  The 
Uniiid  States,  defendant  in  error. 

Error  to  Jefferson,. 

The  act  making  it  indictahle  to  cut  timber  off  the  school  lands  is  not 

contrary  to  the  Organic  Law. 

John  James  Hodgen  was  indicted  for  unlawfully  cutting 
down,  destroying,  and  hauling  from  off  the  sixteenth  sec- 
tion, in  township  number  seventy-three,  north  of  range  eight 
west,  in  Jefferson  county.  To  which  there  was  a  general 
demurrer.    The  demurrer  was  overruled. 

The  case  was  submitted  to  a  jury  on  the  plea  .of  not  guilty. 
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Yerdict  gailty,  and  the  valae  of  the  timber  taken  assessed 
at  ten  dollars. 

The  defendant,  by  Teas,  bis  attorney,  then  moved  in  ar- 
rest of  judgment,  because, — 

1.  The  statute  upon  which  the  indictment  was  founded 
was  contrary  to  the  Organic  Law. 

2.  There  was  no  property  or  interest  vested  in  the  six- 
teenth section,  in  the  territory  of  Iowa,  that  would  author- 
ize the  legislature  to  legislate  upon  the  subject. 

3.  The  act  of  the  legislature  was  void  because  the  Con- 
gress of  the  United  States  had  passed  a  law  making  it  pe- 
nal to  cat,  destroy,  or  haul  off  timber  from  any  of  the  public 
lands,  and  the  trial  and  conviction  in  this  case  cannot  be 
pleaded  in  bar  to  an  indictment  under  the  laws  of  the  Uni- 
ted States. 

The  motion  m  arrest  was  overruled,  and  the  defendant 
fined  twenty  dollars  and  costs. 

To  reverse  this  judgment  the  defendant  below  brings  his 
writ  of  error  to  this  Court. 

J.  B.  Teas  &  J.  C.  Hall,  for  plaintiff  in  error. 

H.  T.  Bbid,  for  defendant  in  error. 

PsB  CusLui,  Mason,  Chief  Justice. —  This  case  pre- 
sents no  point  not  decided  in  the  case  of  Chalfont  v.  The 
United  States.  We  shall,  therefore,  merely  refer  to  that 
decision. 

Judgment  affirmed. 


-8T 
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*219  *WiLLUM  J.  A.  Bradford,  plaintiff  in  error, 
V.  The  Board  op  Commissioners  of  Jackson  Counit, 
defendauts  in  error.     ' 

Error  to  Jackson, 

An  action  against  a  board  of  coanty  commissioners,  for  servioes  ren- 
dered as  a  district  prosecutor,  cannot  be  maintained. 

This  was  an  action  of  assumpsit,  commenced  in  the  Dis- 
trict Court  of  Jackson  county,  for  services  rendered  in  said 
county  as  a  district  prosecuting  attorney. 

The  defendant  filed  a  plea  in  abatement:  That  the 
Court  ought  not  to  have  and  entertain  jurisdiction  of  the 
cause,  nor  of  the  matters  in  the  plaintiff's  declaration, — 

1.  Because,  by  the  law  of  the  territory  creating  the  oflBce 
of  prosecuting  attorney,  the  amount  to  be  recovered  by  said 
attorney  is  left  discretionary  with  the  board  of  county  com- 
missioners of  the  different  counties. 

2.  The  defendants  were  invested  by  law  with  full  dis- 
cretionary power,  as  to  regulating  and  allowing  the  amount 
to  be  received  by  said  public  prosecutor.  And  no  jurisdio- 
tion  is  given,  or  does  belong  to  the  District  Court,  to  hear 
and  try  the  matter. 

3.  That  the  District  Court  can  only  entertain  jurisdiction 
of  such  matters  in  the  form  of  appeal  from  the  decision  of 
the  board. 

To  which  plea  the  plaintiff  demurred,  specially,  — 

1.  Because  said  plea  does  no  where  show  any  fact,  mat- 
ter, or  thing,  by  reason  whereof  the  jurisdiction  of  the 
Court  over  matters  of  contract  should  be  restricted  in  the 
present  case. 

2.  It  does  not  appear,  nor  is  it  averred,  whether  the  pa^ 
ties  to  the  action,  the  subject  matter  thereof,  the  amount  in 
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controversy,  or  the  venue  laid  are  without  the  jurisdiction 
of  the  Court. 

3.  It  no  where  states  by  what  law  or  authority  the  board 
of  commissioners  have  a  discretionary  power,  so  as  to  ex- 
clude the  jurisdiction  of  the  Court  and  trial  by  jury,  as  in 
other  cases, 

4.  The  plea  does  not  state  what  Court  or  judicial  tribu- 
nal has  cognizance  of  this  cause. 

*6.  The  plea  does  not  show  the  defect  of  jurisdic-  *220 
tion  in  the  District  Court 

6.  The  plea  presents  no  traversable  matter,  and  if  tra- 
versed, no  issue  could  be  formed. 

7.  That  said  plea  is  not  signed  by  the  party  pleading,  as 
by  law  it  should  be. 

8.  That  the  plea  is  by  attorneys,  and  thereby  the  juris- 
diction of  the  Court  is  admitted,  &c. 

The  demurrer  was  overruled,  and  a  judgment  for  costs 
rendered  by  the  Court  below  against  Bradford,  the  plaint- 
iff. 

The  plaintiff  sued  out  his  writ  of  error  from  this  Court, 
and  for  error  assigns :  — '■ 

1.  The  Court  erred  in  sustaining  the  plea  of  the  defend- 
ant. 

2.  The  Court  erred  in  deciding  that  the  board  of  com- 
missioners of  Jackson  county  were  not  liable  to  be  sued, 
because  an  appeal  lay  from  the  doings  of  the  board  of  com- 
missioners of  the  seve^  counties  in  the  territory  to  the 
District  Court. 

8.  The  Court  erred  in  deciding  that  the  present  action 
against  the  board  of  commissioners  of  Jackson  county  could 
not  be  maintained,  because,  by  the  law  creating  the  office 
of  district  prosecutor,  it  was  made  discretionary  with  said 
board  what  amount  should  be  paid  to  said  district  prosecu- 
tors. 
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Bbadfobd,  in  propria  persona^  in  support  of  the  erron 
assigned,  contended, — 

1.  That  the  board  of  commissioners  of  the  several  coan- 
tles  arc  corporations,  both  by  common  law  and  by  statute. 
Am.  Com.  Law,  til.  Corp.;  Iowa  Stat.  p.  102,  §  4, 183». 

2.  It  is  incident  to  a  corporation  to  sue  and  be  sued. 
Bacon  Abr.  Corp.  D.  It  is  the  practice  in  the  United 
States  to  sue  counties.  7  Mass.  R.  461,  Hawks  «.  Een- 
nebeck  county;  11  Mass.  R  220,  Brown  v.  Somerset 

3.  That  the  statute  declares  that  the'boards  of  eommia- 
sioners  of  the  several  counties  may  sue  and  be  sued,  Iowa 
Stat.  1839,  p.  102,  §  4 ;  and  precribes  the  mode  of  serv- 
ing writs  upon  them,  Stat  December  31,  1840,  p.  20. 

4.  The  second  reason  for  overruling  the  demurrer  is 
inconsistent  with  the  first     If  the  law  allows  an  appeal, 

then  there  is  no  such  absolute  discretion  in  the  county 
*221  commissioners  as  the  decision  below  ^contemplates. 

An  appeal  is  as  fatal  to  such  discretion  as  a  suit  com- 
menced by  declaration  and  summons. 

5.  The  law  does  not  know  any  absolute  discretion.  1 
Blackf.  60. 

6.  The  constitution  guarantees  the  right  of  trial  by  jury. 
1  Blackf.  5,  Vanblancan  v.  Ward ;  18  John.  R.  418 ;  6 
Harris  and  John.  4T5. 

Davis,  for  defendants. 

The  only  point  which  is  perceived  in  the  case  arises  out 
of  the  construction  to  be  given  to  the  fifth  section  of  the 
act  respecting  district  prosecutors,  pages  178  and  1T9,  Re- 
vised Statutes.  Its  language  is,  "  District  'attorneys  diall 
receive  such  compensation  for  their  services  as  the  board 
of  ctmnty  commissioners  of  their  respective  counties  shall 
from  time  to  time  deem  proper,  either  as  an  annual  salary 
or  by  making  payment  on  bills  for  services  rendered,  as 
they  shall  judge  best."  The  duty  of  the  commissioners, 
by  this  section,  is  clearly  pointed  out.    The  measure  of 
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compensation  is  given,  and  it  is  such  sum  as  the  commis- 
aioners  shall  from  time  to  deem  proper.  Without  some  vio- 
lation or  omission  of  duty  the  commissioners  could  not 
be  sned,  unless  upon  contract.  No  contract  can  be  pre- 
Bomed  against  their  duty.  Their  duty  is  to  allow  such  sum 
as  they  deem  proper.  No  other  sum  can  be  taken  to  be 
doe.  It  follows  that  the  claim  for  the  services  must  be 
ascertained  by  the  measure  prescribed  by  the  law  to  ascer- 
tain it  Nothing  appears  by  the  record  that  the  claims  set 
up  by  the  plaintiff  have  been  thus  ascertained,  and  until 
thus  ascertained,  there  is  no  legal  liability  on  the  part  of 
the  commissioners  to  pay  any  particular  sum.  The  amount 
is  at  their  discretion,  and  if  bona  fide  exercised  upon  the 
ease,  upon  presentation  would  fix  the  amount. 

It  ia  not  denied  that  if  the  commissioners,  upon  the  presen- 
tation of  the  claims  for  the  services  rendered  them,  had  acted 
in  bad  faith,  their  duty  might  be  enforced  by  the  proper 
legal  proceeding.  But  there  is  extreme  doubt  whetber 
the  proper  or  legal  remedy  would  be  by  action  of  assumpsit. 
Under  the  statute  no  other  contract  can  be  presumed,  for 
compensation  to  district  prosecutors,  than  the  one  pre- 
scribed, which  is  to  pay  the  sum  such  commissioners  shall 
deem  proper. 

By  thb  Coubt,  Wilson,  Justice.  —  It  is  not  necessary 
io  consider  the  eirors  separately,  as  the  solution  of  one 
question  will  decide  this  case.  That  question  is  this: 
Whetber  the  district  prosecutor  can  commence  and  main- 
tain a  suit)  in  the  District  Court  of  Jackson  county,  for 
his  serviees,  against  the  county  commissioners  of  that 
oounty. 

*The  fifth  section  of  the  ^'  Act  for  the  appointment  ^222 
of  district  prosecutors,  and  defining  their  duties,^'  en- 
aets»  ^^  that  the  said  district  attorneys  shall  receive  such 
oompeiAsation  for  their  services  as  the  board  of  county 
oommiasioners  of  their  respective  counties  shall  from  time 
to  tijna  deem  proper,  either  as  an  annual  salary,  or  by 
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making  payment  on  the  bills  for  services  rendered."  This 
section  contemplates  an  exercise  of  the  discretion  of  the 
county  commissioners;  not  only  as  to  the  amount  of  com- 
pensation, but  as  to  the  time  of  payment. 

It  is  left  to  their  discretion  as  to  the  amount ;  for  it  pro- 
vides that  "the  district  prosecutor  shall  receive  such  com- 
pensation as  the  board  of  commissioners  shall  deem  proper," 
and  also,  as  to  the  time,  for  it  further  provides  that  the 
compensation  may  be  as  an  annual  salary,  or  by  making 
payment  on  the  bills  for  services  rendered,  as  they  (the 
commissioners)  shall  judge  best. 

This  suit,  as  appears  from  the  declaration,  was  brought 
for  the  services  of  the  district  prosecutor,  at  the  October 
term,  1840,  of  the  District  Court  for  Jackson  county ;  and 
there  is  no  averment  of  a  neglect  on  the  part  of  the  county 
commissioners  to  act  in  the  premises  —  no  averment  of  a 
demand.     Would  it  not  be  a  suflBlcient  compliance  with 
this  statute  if  the  commissioners  would  make  an  allowance 
to  the  district  prosecutor,  as  the  salary  for  a  year,  com- 
mencing after  a  specified  time  ?    We  think  it  would.    If 
so,  can  the  prosecutor  bring  an  action  for  a  week's  ser- 
vice ?    If  he  can,  then  that  part  of  the  statute  which  says 
that  they  may  make  him  the  allowance  as  an  annual  salary, 
or  upon  bills  rendered,  as  they  may  deem  proper,  would  be 
a  nullity ;  for,  by  bringing  suit  for  one  week's  service,  and 
recovering  the  value  thereof,  he  takes  away  the  discretion 
vested  by  law  in  the  commissioners,  both  as  to  the  amount 
of  compensation  and  as  to  the  time  of  payment    In  the 
act  referred  to,  no  provision  is  made  for  a  review  of  their 
decision  in  the  District  Court.    The  fourth  section  of  the 
act  "  organizing  a  board  of  county  commissioners  in  each 
county  in  the  territory  of  Iowa,"  is  relied  on  by  the  plaint- 
iff in   error  as   authorizing  the  institution  of    this  suit 
This  section,  after  enacting  that  the  board  of  commission- 
ers may  sue  in  their  corporate  name,  provides  that  the 
board  "  may  in  like  manner,  by  and  under  their  corporate 
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name  and  style,  be  sued  by  any  person  or  persons  having 
any  manner  of  claims  against  said  county."  This  statate 
was  passed  December  14, 1838,  and  the  statute  in  reference 
to  the  district  prosecutor,  which  vests  the  discretion  in  the 
board  of  county  commissioners,  was  passed  January  15, 
1839.  That  these  statutes  conflict,  no  one  will  deny ; 
and  if  *so,  then  the  last  must  stand  ;  especially  as  it  ^223 
refers  to  the  particular  case,  while  the  other  is  general. 
Whether  the  discretion  vested  in  the  commissioners  is  of 
that  absolute  character  as  to  preclude  the  right  of  a  re- 
hearing in  the  District  Court,  either  by  an  appeal  under 
the  general  provision  allowing  appeals  from  the  decisions 
of  the  boards  of  county  commissioners,  by  persons  ag- 
grieved by  such  decisions,  or  upon^  a  mandamus  to  such 
board ;  whether  the  discretion  vested  in  the  county  com- 
missioners is  such  a  discretion  as  a  Court  may  exercise,  in 
regulating  its  proceedings,  or  whether  the  county  com- 
missioners are  bound  to  allow  a  reasonable  compensation, 
such  as  a' reasonable  man  would  think  the  prosecutor  ought 
to  have  for  his  services,  it  is  not  necessary  in  this  case  to 
decide,  as  the  questions  are  not  presented  by  the  record. 
We  decide  all  the  questions  presented  in  this  case  when  we 
say  that  the  discretion  of  the  commissioners  must  be  first 
exercised  in  reference  to  the  matter,  and  that  the  fifth  sec- 
tion of  the  act  in  reference  to  district  prosecutors  precludes 
the  idea  of  their  commencing  suit  against  the  county  com- 
missioners in  the  District  Court,  by  declaration  and  sum- 
mons. 
The  judgment  below  is  affirmed. 
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Peter  A.  Lorimier  and  Charles  H.  Gratoit,  implead- 
ed with  George  W.  Campbell  and  Dickinson  B. 
Morehouse,  plaintiflFs  in  error,  v.  The  President, 
Directors  and  Company  of  the  State  Bank  of  Il- 
linois, defendants  in  error. 

Error  to  Dviyaque. 

The  District  Courts  of  this  territory  are  not  District  Coarts  of  the 
JJnUed  States^  properly  speaking,  but  Territorial  Courts,  having  the 
powers  of  such  Courts  if). 

The  appearance  by  attorney,  and  filing  a  plea  with  another  defend- 
ant, dispenses  with  the  necessity  of  service  of  process  upon  him,  and 
is  a  waiver  of  all  objections  on  that  score. 

This  was  an  action  of  assumpsit,  founded  on  a  promissory 
note,  given  by  C.  H.  Gratoit  &  Co.,  and  Campbell 
*224  &  Morehouse  to  the  President,  ^Directors  and  Com- 
pany of  the  State  Bank  of  Illinois,  for  twenty-eight 
hundred  and  fifty  dollars,  dated  February  18,  1840,  and 
payable  sixty  days  after  date. 

To  the  writ  of  summons  in  this  case  issued,  the  sheriff 
returned  "  served  by  delivering  an  attested  copy  thereof 
to  Peter  A.  Lorimier,  this  20th  day  of  October,  A.  D.  1840. 
Charles  H.  Gratoit,  George  W.  Campbell,  and  Diddneon 
B.  Morehouse,  not  found  in  my  county." 

The  plaintiffs  declared  against  Charles  H.  Gratoit  and 
Peter  A.  Lorimier,  late  partners,  doing  business  under  the 
name  and  style  of  C.  H.  Gratoit  &  Co. ;  and  George  W. 
Campbell  and  Dickinson  B.  Morehonse,  late  partners, 
doing  business  under  the  name  and  style  of  Campbell  & 
Morehouse.  To  the  special  count  on  the  note  was  added 
a  count  for  money  had  and  received. 

The  defendants,  by  Hempstead  and  Bradford,  their  at- 

(t)  To  the  same  effect  is  the  present  statute.    Rev.  §  2840 ;  Wilsey  «. 
Maynard,  21  Iowa,  107. 
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tornejB,  moved  to  quash  the  said  writ  and  dismiss  the  pro- 
ceedings, because  there  was  variance  between  the  plaint- 
ifis'  writ  and  declaration  therein,  in  this,  that  the  declara- 
tion stated  and  set  forth  the  defendants,  Charles  H.  Gra- 
toit and  Peter  A.  Lorimier,  to  be  partners,  trading  under 
the  firm  of  Charles  H.  Gratoit  &  Co.,  and  the  defendants, 
George  W.  Campbell  and  Dickinson  B.  Morehouse,  to  be 
partners,  trading  under  the  firm  of  George  W.  Campbell 
&  Co.,  whereas  the  writ  was  against  the  said  parties  indi- 
vidually, only,  and  not  against  the  said  Gratoit  and  Lori- 
mier as  partners,  nor  against  the  said  George  W.  Camp- 
bell and  Morehouse,  as  partners.  Which  said  motion  to 
quash  was  overruled  by  the  Court. 

The  said  Peter  A.  Lorimier,  one  of  the  defendants,  im- 
pleaded, &c.,  in  his  own  proper  person  then  pleaded  to  the 
jurisdiction  of  the  Court,  and  that  it  ought  not  to  have  or 
take  further  cognizance  of  the  action,  because  that  the 
said  Court  sitting  in  its  said  capacity  of  a  District  Court  of 
the  United  States,  had  not,  nor  could  exercise  any  juris- 
diction of  the  matter  set  forth  in  the  plaintiffs'  declaration, 
and  averred  that  there  was  another  Court  established  by 
law  which  was  legally  authorized  to  hear  and  determine 
pleas  in  assumpsit,  debt,  and  issues  arising  thereon  exclu- 
sively of  tbe  United  States  District  Court  or  any  other  tri- 
bunal, to-wit :  the  District  Court  of  said  territory,  beingthe 
law  of  Congress  of  the  United  States  for  organizing  said 
territory,  and  by  the  laws  of  sdid  territory,  that  said  Court 
had  by  law  exclusive  cognizance  and  jurisdiction  of  the 
action  of  said  plaintiff.  Which  plea  was  overruled  by  the 
Court, 

The  defendants  then  pleaded- the  general  issue. 

*At  the  May  term,  1841,  the  defendants  having,  by  •*226 
leave  of  the  Court,  withdrawn  their  plea,  judgment 
was  awarded  the  plaintifi^s  for  the  sum  of  $3,042.22  dam- 
ages and  costs. 
-i9 
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The  points  reserved  in  the  bill  of  exceptions  taken  in 
this  case  are,  — 

1.  That  the  Court  ruled  and  decreed  that  in  a  commoD 
pl^a  of  assumpsit,  the  proceedings  may  be  entitled  of  the 
District  Court  of  the  United  States. 

2.  That  the  style  and  name  of  this  Court,  as  a  District 
Court  of  the  United  States,  refers  only  to  the  source 
whence  its  power  is  derived,  and  not  to  the  legal  title  and 
description  of  the  Court  when  entertaining  jurisdiction  of 
such  matters  and  things  arising  under  the  constitution  and 
laws  of  the  United  States,  jurisdiction  whereof  is  vested 
in  the  Circuit  and  District  Courts  of  the  United  States; 
and  that  by  said  name  and  style  of  the  District  Court  of 
the  United  States,  it  may  have  jurisdiction  of  the  present 
case. 

ThiB  said  Peter  A.  Lorimier  sued  out  a  writ  of  error  from 
this  Court,  and  has  assigned  for  error  the  causes  set  forth 
in  the  exceptions  taken  in  the  Court  below,  and  that 
Gratoit  was  not  served  with  process. 

Hempstead,  for  plaintiffs. 

Davis  &  Cbawfosd,  for  defendants. 

By  the  Coubt,  Mason,  Chief  Justice.  —  Thwe  are  sub- 
stantially but  two  errors  assigned  in  this  case.  The  first 
that  we  shall  notice  is  that  the  judgment  was  rendered 
against  the  said  Gratoit  without  his  having  been  served 
with  process.  He,  however,  made  his  appearance,  by  at- 
torney, and  filed  his  plea  of  the  general  issue  jointly  with 
Lorimier.  This  dispensed  with  the  necessity  of  service, 
and  waived  all  objections  'on  that  score.  But  the  main 
question  is  that  the  Court  below,  sitting  as  a  District  Court 
of  the  United  States^  had  no  jurisdiction  of  the  case. 
Counsel  seem  to  be  under  a  misconception  as  to  the  truena* 
ture  of  our  District  Courts.  Under  no  circumstances  are 
they,  properly  speaking,  District  Courts  of  the  United 
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States.  They  are  merely  Territorial  Courts,  having  the 
powers  of  District  and  Circuit  Courts  of  the  United  States ; 
bat,  when  adjudicating  upon  the  laws  of  Congress,  their 
character  and  title  does  not  change.  Congress  has,  some- 
times, for  certain  purposes,  vested  the  State  Courts  with 
federal  powers  to  a  limited  extent.  That  did  not  in  the 
least  deprive  them  of  their  character  as  State  Courts.  We 
are  in  a  similar  predicament. 

*The  only  irregularity  we  observe  in  the  proceed-  *226 
ings  below  is  an  inaccuracy  in  stating  the  title  of  the 
Court  It  is  entitled  a  District  Court  of  the  United  States, 
but  there  the  irregularity  ends.  All  the  proceedings  are 
before  the  Territorial  Court  The  process  is  served  by 
tiie  sheriff,  and  nothing  appears  to  have  taken  place  out  of 
the  ordinary  course  x>f  proceeding  in  other  cases  of  like 
nature. 

We  think  the  inaccuracy  in  the  entitling  of  the  Court  is 
not  such  an  irregularity  as  should  justify  a  disturbance 
of  the  judgment  below.  There  is  no  pretence  of  a  doubt 
as  to  the  identity  of  the  Court.  The  error  is  one  which 
cannot  prejudice  the  plaintiff  in  error,  and,  therefore,  fur- 
nishes no  ground  for  a  reversal  of  the  judgment  below. 

Judgment  affirmed. 


Gdetis  M.  Doolittle,  plaintiff  in  error,  v.  Anson  Har- 
INGTON  AND  OTHERS,  defendants  in  error. 

JError  to  Jackson. 

The  writ  of  right  does  not  lie  to  recover  the  possession  of  a  ^' claim  '* 

on  the  public  lands. 

This  was  an  action  of  right  in  the  District  Court  of 
Jackson  county.  At  the  October  term,  1841,  Curtis  M. 
Doolittle  declared  against  Anson  Harrington,  David  Har- 
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rington,  John  E.  Goodenow,  Thomas  Wright,  Jr.,  and 
Cornelius  Dunham,  claiming  a  tract  of  land  with  the  ap- 
partenances,  being  in  the  county  aforesaid,  and  described 
as  follows :  The  west  half  of  the  south-east  quarter  of 
section  18,  township  84,  north  of  range  2,  east  of  the  fifth 
principal  meridian,  to  which  the  said  Curtis  had  right  to 
the  immediate  possession,  and  to  the  ownership  thereof  as 
eiclaim^  and  also  to  damages  for  its  detention,  &c. 

To  this  declaration  the  defendants  demurred  that  it  no- 
where sets  forth  title,  by  which  said  plaintiff  clams  the  im- 
mediate possession  of  the  said  property,  and  to  the  owner- 
ship thereof,  and  also  that  said  declaration  was  in  other  re- 
spects informal  and  insufficient. 

B.  Bush  Peteikkn,  for  plaintiff. 

Henby  Hopkins  and  T.  Davis,  for  defendants. 

*227  *Paa  Curiam,  Wilson,  Justice. — The  question  pre- 
sented in  this  case  for  the  consideration  of  the  Conrt 
is  whether  the  action  of  right,  as  given  by  our  statute,  can 
be  brought  to  recover  the  possession  of  a  "  claim." 

The  second  section  of  the  act  to  allow  and  regulate  the 
action  of  right,  enacts,  ^^  that  no  person  shall  recover  in 
this  action  unless,  at  the  time  of  commencing  it,  he  shall 
have  had  a  valid  subsisting  interest  in  the  property  claimed, 
and  the  right  to  recover  the  immediate  possession  thereof." 
The  word  daim,  has  a  legal  significance  given  to  it  by  the 
statute,  approved  January  25th,  1839,  entitled  ^*  An  Act  to 
prevent  trespasses  and  other  injuries  being  done  to  the 
possession  of  settlers  on  tlie  public  domain,  and  to  define 
the  extent  of  the  rights  of  possession  on  the  said  lands.'' 
In  this  (and  it  is  the  only  act  upon  the  subject)  the  word 
^^  claim  "  is  frequently  used,  and  it  refers  to  a  portion  of 
the  public  lands  settled  npon  by  an  individual,  to  which 
lie  has  no  otber  right  or  title  than  that  which  arises  from 
his  settlement  npon  said  lands. 
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This  dtatnte  recognizes  these  '^claims  *'  and  gives  to  the 
claimants  the  right  to  bring  certain  actions  of  trespass 
qmre  elausum  fregiij  trespass  and  ejectment,  forcible  en- 
try and  detainer,  and  forcible  detainer.  It  also  sets  forth 
the  amount  of  acres  which  maj  be  embraced  in  a  '*  claim," 
and  directs  what  shall  be  done  thereto  by  the  claimant,  in 
order  to  constitute  a  claim  within  the  meaning  of  the  stat- 
ute. As  the  statute,  therefore,  gives  the  definition  of  a 
"  claim,"  we  think  the  Oonrt  below  did  not  err  in  placing 
upon  the  word  claim  in  the  declaration  the  meaning  given 
to  it  by  the  statute. 

Is  this  '^  claim  "  such  an  interest  in  real  estate  as  is  re- 
ferred to  by  the  statute  allowing  and  regulating  the  action 
of  right  f  Is  it  a  valid  and  subsisting  interest?  We  think 
not.  Tliis  claim  may,  under  our  statute,  entitle  the  plaint- 
iff to  recover  the  "  immediate  possession  "  of  the  land, 
bat  not  by  bringing  the  action  of  right.  The  claim  of  the 
settler  cannot  be  considered  as  good  against  any  except 
those  who  do  not  show  a  better  right.  It  is  merely  a  tem- 
porary right  to  the  possession,  which  may  be  defeated, 
either  by  the  act  of  the  government  in  dispossessing  the 
settler,  or  by  the  purchase  of  the  land  by  any  person.  It 
is  not,  therefore,  in  contemplation  of  law,  a  valid  subsist- 
ing interest.  Aside  from  anything  contained  in  the  stat- 
Hte  allowing  the  action  of  right,  the  fact  that  the  act  to 
prevent  trespasses  and  other  injuries  being  done  to  settlers 
&e.,  enumerates  what  actions  may  be  brought  to  protect 
these  "  claims,"  and  does  not  mention  the  action  of 
right,  would  ^justify  the  conclusion  that  the  latter  *228 
action  could  not  be  maintained,  for  ^^  mcltaio  wvius 
est  eaodusio  vUerim?"* 

Bot  the  20th  section  of  the  act  to  allow  and  regulate  the 
action  of  right,  enacts,  ''  that  the  action  of  right  being  in- 
tended to  supercede  the  action  of  ejectment,  the  writ  of 
right,  and  the  writ  of  dower,  whatever  might  be  given  Ia 
erid^ice  under  the  general  issue  Ib  either  of  these  actions 
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may  also  be  done  in  this."  This  section  strengthens  the 
position  that  the  valid  and  subsisting  interest,  necessary  to 
support  the  action  of  right,  must  be  something  more  than 
a  ''  claim."  The  defendant,  in  the  action  of  right,  may 
give  in  evidence  whatever  would  be  proper  in  case  the  ac- 
tion was  ejectment.  What  could  he  prove  in  the  action  of 
ejectment  i  ^^  As  the  party  in  the  possession  of  the  prop- 
erty is  presumed  to  be  the  owner  of  the  same  until  the 
contrary  is  proven,  it  is  necessary  for  a  claimant  in  eject- 
ment to  show  in  himself  a  good  and  sufficient  title  to  the 
lands,  to  enable  him  to  recover  them  from  the  defendant 
He  will  not  be  assisted  by  the  weakness  of  the  defendant's 
claim.  The  possession  of  the  latter  gives  him  a  right 
against  every  man  who  cannot  establish  a  good  title;  and 
if  he  can  answer  a  prima  facie  case  on  the  part  of  the  les- 
sor of  the  plaintiff,  by  showing  the  real  title  to  the  land  to 
be  in  another,  it  will  be  sufficient  for  his  defence,  without 
also  proving  that  he  holds  the  lands  with  the  consent  or 
under  the  authority  of  the  real  owner.  And  the  case  will 
not  be  varied,  although  the  lessor  can  prove  that  he  has 
previously  been  himself  in  the  possession  of  the  premises." 
Adams  on  Ejectment,  page  29. 

We  cite  this,  not  only  to  show  that  the  interest  to  be 
proven  to  be  in  the  plaintiff  must  be  such  as  would  be  suf- 
ficient to  maintain  the  action  of  ejectment,  and  that  a 
claim  is  not  a  sufficient  interest  to  maintain  ejectment,  bat 
also  to  show  that  the  defendant  in  the  action  of  right,  upon 
the  trial,  by  establishing  the  fact  of  ownership  by  the  gen- 
eral government  of  the  land  in  controversy,  would  be  en- 
titled a  verdict.    The  judgment  below  is  affirmed. 

Mason,  Chief  Justice. —  I  have  no  doubt  of  the  power 
of  the  legislature  to  authorize  the  bringing  of  the  action  of 
right  or  ejectment  to  recover  possession  of  a  ^'  claim,"  bat 
the  act  relied  upon  by  the  plaintiff  in  this  case  has  not  that 
effect.  The  object  of  that  act  seems  to  be  to  place  the  set^ 
tier  on  a  ^^  claim,"  in  the  same  predicament  ae  though  the 
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whole  were  enclosed.  The  reference  there  made  to  the  ac- 
tion of  ejectment  does  not  seem  to  me  to  justify  the  con- 
dusion  that  the  legislature  intended  to  change  the 
established  law  on  the  subject,  in  relation  to  the  ^ac-  ^229 
tnal  right  of  possession  of  the  plaintiff,  but  the  word 
seems  to  have  been  inserted  under  the  mistaken  impression 
that  the  law  previously  in  force  would  authorize  an  action 
of  ejectment  to  recover  the  possession  of  an  actual  inclosure 
on  the  public  lauds,  by  the  rightful  claimant. 


Joseph  K.  Sntder,  plaintifl'  in  error  v.  John  A.  Ropeb, 

defendant  in  error. 

Error  to  Ceda/r. 

The  writ  of  eerHcrari  must  be  issued  within  thirty  days  after  the  judg- 
ment before  the  magistrate  (u). 

The  Court  will  dismiss  a  eertiarariy  where  the  bond  is  filed  in  time,  if 
the  writ  be  issued  after  the  expiration  of  the  thirty  days  allowed  by 
statute. 

The  case  is  sufficiently  stated  in  the  opinion  6f  the  Court. 
S.  C.  Hastings,  for  plaintiff  in  error. 

Per  Cfbiam,  Wilson,  Justice. —  This  was  an  action 
commenced  before  a  justice  of  the  peace,  by  Roper  against 
Snyder.  Judgment  was  rendered  by  the  justice  against 
Snyder,  on  the  26tli  September,  1840,  and  on  the  10th  day 
of  October  following,  the  plaintiff  mad«  application  for  a 
certiorari^  and  filed  his  bond  according  to  law,  in  the  office 
of  the  clerk  of  the  District  Court.  On  the  14th  day  of  the 
next  November,  the  clerk  issued  the  writ  of  certiorari.  The 
Court  below  dismissed  the  writ  of  certiorari^  because  the 
writ  was  not  issued  within  thirty  days  after  the  rendition 


(tt)  Not  so  under  the  Reyiaioii.    See  oh.  140. 


304  SUPREME  COURT  OF  IOWA. 


Nathan  Jackson  v.  Calvin  Fletcher  and  Ovid  Butler. 


of  the  judgment  by  the  jastice ;  which  dismiseHl  is  the  e^ 
ror  assigned  in  this  case. 

The  statute  upon  the  subject  of  writs  of  eertiararij  ap- 
proved January  14th,  1846,  section  13,  provides,  "that 
the  party,  or  any  of  the  parties  aggrieved,  in  any  case  of 
trial  or  judgment  before  a  justice  of  the  peace,  either  by 
jury  or  otherwise,  may  take  the  same  to  the  District  Goait 
of  the  proper  county,  by  writ  of  certiorari^  to  be  issued  from 
said  Court,  by  the  clerk  thereof,  upon  the  applicant  giving 
bond,  with  sureties  approved  by  said  clerk,  within  thirty 

days  after  such  trial  or  judgment,  conditioned,"  &c. 
*230  *rhe  thirty  days  refer  not  only  to  the  filing  of  the 

bond,  but  the  issuing  of  the  writ.  The  grammatical 
construction  of  the  sentence  leads  to  this  conclusion ;  which 
is  strengthened,  if  we  endeavor  to  ascertain  the  intention 
of  the  legislature,  by  looking  at  the  consequences  of  putting 
any  other  construction  upon  the  section.  If  we  say  that 
the  time  mentioned  in  the  section  refers  only  to  the  time 
of  filing  the  bond,  and  that  the  writ  may  be  issued  after- 
wards, then  the  cause  might  be  removed  at  any  future 
time,  and  thus  be  suspended  ad  mjmitum. 
Judgment-  below  afiSrmed. 


Nathan  Jackson,  plaintiff  in  error,  v,  Calvin  Fletcher 
and  Ovid  Butli  r,  defendants  in  error. 

Error  to  Johnson. 

A  clerical  mistake  in  issuing  the  writ  in  asaumpnty  where  the  precipe 
and  the  declaration  shows  the  action  to  be  in  debt,  may  be  correctad 
by  amending  the  writ  to  correspond  with  the  precipe  and  dedaration. 
And  a  writ  of  attachment,  and  the  affidavit  on  which  it  is  issaed  (as 
auxiliary  process  in  the  caase),  may  also  be  amended  (v). 

(v)  As  to  the  amendment  of  affidavits  generally,  see  Rev.  §  4115.  In 
attachment  cases,  see  Wadsworth  &  Wells  v.  Checny  &  Stinson,  18 
Iowa,  576 ;  same  case,  10  Iowa,  257;  Langworihy  A  Bro.  9.  Wateis, 
Hughes  A  Co.  11  Iowa,  432. 
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Pleas  in  bar  should  not  look  beyond  the  judgment  on  which  the  action 
18  brought. 

This  was  an  action  of  debt,  brought  by  the  defendants 
against  the  plaintiff  in  error,  in  the  District  Court  of  John- 
son county,  upon  a  judgment  rendered  in  the  Circuit  Court 
of  Tippecanoe  county,  Indiana. 

The  precipe  directing  the  issuance  of  the  summons  and 
attachment,  designated  the  action  to  be  debt — but  the 
derk,  through  inadvertence,  issued  a  summons  in  assuw^- 
sit.  The  declaration  was  also  regularly  in  debt,  and  con- 
tained but  one  count  setting  out  the  judgment,  and  ap- 
pending the  record. 

The  defendant  moved  to  dismiss  the  writ  of  attach- 
ment,— 

1.  Because  no  affidavit  was  filed  in  the  clerk's  office  by 
plaintiffi  previous  to  issuing  the  writ,  as  required  by  stat- 
ute. 

2.  That  the  supposed  affidavit  filed  was  not  legally  suf- 
ficient. 

8.  Because  no  declaration  was  filed  within  ten  days  af- 
ter issuing  the  writ,  and  before  the  return  day  thereof. 

4.  Because  no  declaration  was  filed  as  the  law  required. 

*And  the  defendant  also  moved  the  Court  to  enter  *231 
a  judgment  of  non-suit,  — 

1.  Because  no  declaration  was  filed  within  ten  days,  &c. 

2.  Because  said  plaintiffs  had  not  declared,  as  by  law 
ihey  were  bound  to  do. 

Thereupon  the  plaintiffs  moved  to  amend  the  writ,  which 
was  allowed  by  the  Court,  and  the  writ  amended,  to  which 
the  defendant  excepted. 

The  defendant  then  filed,  — 

1.  A  plea  of  nid  tiel  record. 

2.  That  said  judgment  was  obtained  upon  certain  notes 
eiecnted  by  the  defendant  to  J.  &.  W.  H.  Davis,  and  en- 
dorsed to  said  plaintiffs  as  collateral  security  for  the  pay- 
ment of  a  certain  judgment  against  J.  &  W.  H.  Davis,  and 

—  89 
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in  favor  of  Cunningham  H.  Ramsey,  in  the  Circuit  Court 
of  Tippecanoe  county,  and  that  said  judgment  of  M'Clel- 
land  and  York  against  said  J.  &  W,  H.  Davis,  for  which 
said  note  was  given  as  collateral  security,  had  been  paid, 
&c. 

3.  That  said  judgment  had  been  obtained  against  defend- 
ant by  plaintiffs,  on  a  note  delivered  to  them  by  Jamee 
Davis  and  William  H.  Davis,  as  collateral  security,  Ac, 
&c. 

To  the  first  plea  the  plaintiffs  replied  ;  and  to  the  second 
and  third  pleas  ^  there  was  a  demurrer  for  the  following 
causes  specially  shown : — 

1.  The  said  pleas  are  contradictory. 

2.  They  are  uncertain  and  vague. 

3.  They  are  without  legal  form. 
4r.  They  are  argumentative. 

The  Court  sustained  the  demurrer.  And  the  cause  be- 
ing submitted  to  the  Court,  judgment  was  awarded  in  fa- 
vor of  the  plaintiffs  against  the  defendant,  for  the  sum  of 
three  hundred  and  ten  dollars  and  ninety-eight  cents,  to- 
gether with  costs. 

The  defendant,  Nathan  Jackeon,  sued  out  his  writ  of  er- 
ror from  this  Court  and  has  assigned  for  error : — 

1.  The  Court  ought  to  have  dismissed  the  said  attach- 
ment. 

2.  The  Court  ought  to  have  sustained  the  defendant's 
motion  to  dismiss  the  attachment,  and  also  his  motion  to 
non-suit  the  said  plaintiffs  for  the  want  of  a  declaration, 
within  ten  days  from  the  issuing  of  said  writ. 

3.  The  Court  erred  in  allowing  said  plainti&  to  make  a 
new  writ  to  suit  their  cause  of  action. 

4.  Said  Court  ought  not  to  have  allowed  said  plaintiffs 
to  make  said  amendment  to  said  writ. 

5.  Said  Court  ought  not  to  have  allowed  said  plaintiffs  to 
make  said  amendment  to  said  affidavit 

^232  *6.  Said  plaintiffs  bad  no  legal  right  to  make  a  new 
affidavit,  or  to  make  said  amendment  to  said  affidavit 
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7.  The  Conrt  oaght  not  to  havre  snstained  said  demurrers 
to  said  pleas.     ^ 

8.  That  said  jadgment  was  given  in  favor  of  said  plaint- 
iflEs,  when  by  law  it  should  have  been  for  said  defendant. 

Bates  &  Harbison,  for  plaintiff  in  error. 

Lowe,  Butleb  and  Carleton,  for  defendants  in  error. 

Per  Curiam,  Mason,  Chief  Justice. —  The  first  question 
I  shall  consider  in  this  case  is,  whether  the  Court  erred 
in  allowing  the  amendment  in  the  writ.  The  second  sec- 
tion of  our  statute,  concerning  amendments  and  jeofails, 
vests  the  District  Courts  with  power  while  the  proceedings 
are  before  them,  to  examine  writs,  &c.,  and  to  amend  ^'  all 
that  which  to  them^  in  their  discretion  seemeth  to  be  mispris- 
ion of  the  clerks  therein,  so  that  by  such  misprision  of  the 
derks  no  jiAdgmerU  shall  be  reversed  or  annuUed.^^  The 
District  court  certainly  had  sufficient  grounds  to  conclude 
that  the  amendment  allowed  was  the  correction  of  a  cleri- 
cal error,  even  although  less  latitude  had  been  given  to  its 
discretion.  The  precipe  and  declaration  being  in  debt, 
clearly  shows  that  the  summons  being  in  assumpsit  was 
wholly  an  error  of  the  clerk.  The  attorney  for  the  plaint- 
ifis  below  filed  their  declaration  in  debt,  and  gave  direc- 
tions to  the  clerk  to  issue  a  summons,  also  in  debt.  The 
clerk  committed  an  error  which  the  Court  was  right  in  al- 
lowing to  be  amended.  The  English  Courts,  under  a  sim- 
ilar statute,  allow  the  writ  to  be  amended  by  instructions  to 
the  clerk.     1  Tidd,  661. 

The  writ  being  amendable,  the  defendant  had  no  right 
to  regard  the  case  as  being  without  a  declaration,  and  there- 
fore the  motions  based  upon  that  position  were  correctly 
overruled. 

The  original  affidavit  was  clearly  insufficient,  but  the 
statute  as  clearly  authorized  the  amendment  allowed  by  the 
Court.     The  amendment  must  be  considered   as  made 
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within  a  reasonable  time,  when  made  as  soon  as  the  Court 
has  decided  it  to  be  necessary.  Nor  can  the  ameudment 
of  the  affidavit  authorized  by  the  statute  be  limited  to 
mere  matters  of  form.  The  language  of  the  law  is  general 
and  no  great  evils  seem  likely  to  result  from  the  natural  and 
liberal  construction  of  it.  Where  the  grounds  for  issuing 
the  attachment  really  exist,  the  object  of  the  statute  seemB 
to  be  to  prevent  the  quashing  of  the  writ  from  any  mistake 
or  oversight  in  the  original  affidavit.     Where  such  groundB 

do  not  exist,  the  affidavit  cannot  be  amended. 
*233  *The  pleas  which  were  demurred  to  are  defective, 
not  only  in  form,  but  in  substance.  They  both  look  be- 
yond the  judgment  on  which  this  suit  was  brought ;  which 
judgment  cannot  be  invalidated  in  this  manner.  The  judg- 
ment was  therefore  right  in  sustaining  the  demurrer. 
Judgment  affirmed. 


Absalom  Dollarhidb,  plaintiff  in  error  v.  The  Uotibd 

States,  defendant  in  error. 

Error  to  Lotma, 

If  in  an  indictment  it  be  charged  that  an  assault  was  committed  with 
an  **  ax  *'  the  inference  is,  that  it  was  a  *'  detidly  weap<m  "  (v). 

The  defendant  was  indicted  in  the  Louisa  District  Court, 
at  the  November  term,  1840,  for  committing  an  assault  up- 
on one  Jasper  Koons  "  with  a  certain  ax  which  he,  the 
said  Absalom  Dollarhide,  then  and  there  in  his  hands  had 
and  held,  without  any  considerable  provocation,  to  and  at 


(t0)  Held  sufficient  to  allege  that  the  assault  was  committed  witb  t 
'*  deadly  weapon,*'  in  the  language  of  the  statute,  without  farther  de- 
scription of  the  weapon.    The  State  «.  Seamons,  1  Gr.  418. 
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the  said  Jasper  Eoons,  then  and  there  willfully,  mali- 
ciously, and  nnlawfuUj,  did  throw  and  hurl  with  intent  to 
inflict  upon  him,  the  said  Jasper  Eoons,  a  bodily  injury, 
against  the  form  of  the  statute,''  &c. 

The  defendant  was  tried  at  the  June  term,  1841,  and  a 
verdict  of  guilty  rendered.  The  defendant,  by  S.  Whicher, 
his  attorney,  moved  in  arrest  of  judgment. 

1.  Because  the  assault  was  not  charged  to  have  been 
made  with  a  deadly  weapon,  or  deadly  instrument. 

2.  Because  the  language  of  the  charge  in  said  indictment 
is  not  the  language  of  the  statute,  defining  and  punishing 
the  offence,  &c. 

The  motion  was  overruled  and  the  defendant  sentenced 
to  one  hour's  imprisonment,  and  to  pay  a  fine  of  fifty  dol- 
lars and  costs. 

Whicheb,  for  plaintiff  in  error. 

1.  There  are  certain  terms  usually  inserted  in  an  indict- 
ment which  mark  out  the  offence,  that  are  absolutely  nec- 
essary to  determine  the  judgment. 

*2.  The  non-insertion  of  such  terms  will  vitiate  the  *284 
indictment. 

3.  All  indictments  upon  penal  statutes  must  state  all  the 
drcnmstances  which  make  up  the  offense  under  the  act. 

4.  No  words,  except  those  of  the  statute,  however  im- 
porting the  statutable  offense,  will  be  sufficient  to  sustain 
an  indictment. 

5.  It  is  in  general  necessary  for  an  indictment  to  set  out 
a  statutable  offense  in  the  precise  language  of  the  act. 

Authorities  cited  :  1  Chit.  Grim.  Law  242 ;  lEast.  P.  C. 
115 ;  Bac.  Ab.  Indictment,  C.  1,  p.  311 ;  1  Ch.  C.  L.  280 ; 
Fost.  C.  L.  305 ;  1  Ch.  C.  L.  282  ;  1  Hale  625  ;  1  East.  C. 
L.  419,  &c. 

Pes  Uubiam,  Mason,  Chief  Justice. —  The  plaintiff  in 
error,  was  indicted  in  the  Court  below  under  the  statute 
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for  punishing  an  assault  with  a  deadly  instniment  with  the 
intent  to  inflict  a  bodily  injury.  The  indictment  charged 
him  with  assaulting  one  Jasper  Koons,  with  an  axe ;  and 
that  he  threw  and  hurled  the  said  axe  at  the  said  Eoons 
with  intent  to  inflict  a  bodily  injury,  &.,  following  the  lan- 
guage of  the  statute  sufficiently  in  every  particular,  except 
the  omission  to  aver  that  the  axe  was  a  deadly  instrument. 
The  defendant  was  found  guilty,  and  a  motion  was  made 
in  arrest  of  judgment  in  consequence  of  this  omission. 
This  was  overruled,  for  which  reason  the  cause  was  brought 
here  on  writ  of  error. 

In  order  to  render  the  defendant  punishable  under  the 
statute,  the  assault  must  certainly  have  been  made  with 
a  deadly  weapon.  As  a  general  rule,  that  fact  should  be 
distinctly  averred.  Such,  at  all  events,  is  the  safer  and  bet- 
ter course.  But  there  are  some  weapons  and  instruments 
which  we  think  the  Court,  from  its  knowledge  of  the  Eng- 
lish language,  may  judicially  know  to  be  of  a  deadly  char- 
acter without  a  distinct  averment  to  that  effect.  If  the  al- 
legation had  been  that  the  assault  had  been  made  with  a 
drawn  sword,  or  with  a  gun  loaded  with  powder  and  ball, 
would  it  be  necessary  to  aver  that  these  were  deadly 
weapons  ?     We  think  not. 

An  axe  when  hurled  by  one  man  at  another  is  scarcely 
less  a  deadly  weapon  than  a  drawn  sword  or  loaded  gun, 
and  the  Court  is  equally  qualified  to  judge  of  its  character 
in  this  respect.  It  is  true  that  either  of  these  instruments 
might  have  been  so  constructed  as  to  shape,  size,  and  ma- 
terial, is  not  to  be  a  deadly  weapon,  but  the  language  of 
an  indictment  ought  not  to  be  tortured  into  an  unnatural 
meaning  even  in  favor  of  the  accused.  Nothing,  it  is  true, 
should  be  left  to  inference,  but  words  should  receive 
*235  their  ordinary  interpretation  ;  and  where  a  *di8tinct 
and  unequivocal  meaning  is  thus  conveyed,  further 
precision  is  not  necessary.  Such  we  think  is  the  case  in 
the  present  instance. 
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This  perhaps  may  be  though  a  deviation  from  the  ordi- 
nary current  of  judicial  argument,  but  if  it  be  so  we  think  it 
a  deviation  on  the  side  of  reason.  Courts  should  accom- 
modate their  decisions,  as  far  as  is  compatible  with  justice 
to  the  common  sense  of  mankind,  if  they  would  secure  for 
the  law  its  ablest  guardian  —  public  respect.  There  is 
some  reason  to  apprehend  that  criminal  justice  has  been 
already  in  some  instances  so. disguised  by  technical  refine- 
ments and  subtleties,  as  to  become  a  subject  of  ridicule  to 
men  whose  minds  are  unbiased  by  their  peculiar  education 
or  interests.  This  feeling  ought  not  to  be  increased  by  in- 
creasing the  cause ;  but  on  the  contrary,  where  the  current 
of  authority  is  not  too  strong,  we  should  seize  all  occasions 
to  bring  back  the  rules  of  decision  to  such  a  standard  as  the 
common  reason  of  mankind  may  sanction  and  approve. 

In  the  present  case,  the  plaintiff  in  error  is  charged  with 
hurling  an  axe  at  one  Jasper  Koons,  with  the  intent  to  in- 
flict upon  him  a  bodily  injury.  Every  person  —  the  Court,'' 
the  jury,  and  the  prisoner  is  sufficiently  informed  of  the  na- 
ture of  the  offense  charged.  There  is  no  danger  of  sur- 
prise or  misapprehension.  Nothing  further  seems  to  us 
necessary. 

The  judgment  below  is,  therefore,  affirmed. 


Alexander  Levi,  appellant,  v.  John  Thompson  and 

OTHERS,  appellees. 

Appeal  from  Dvbuque. 

The  statute  which  subjects  to  execution  lands  sold  by  the  government, 
but  not  patented,  is  not  contrary  to  the  Organic  Law. 

As  soon  as  any  interest  in  lands  passed  from  the  United  States  to  the 
purchaser,  that  interest  becomes  subject  to  local  legislation,  and  like 
all  other  private  property,  may  be  rendered  liable  to  sale  and  execu- 
tion. 
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This  was  a-  bill  in  chancery,  filed  by  Alexander  Levi, 
complainant,  against  John  Thompson,  James  M.  Emerson, 
Hanibal  Emerson,  and  John  G.  Shields,  defendants, 
*236  in  the  District  Court  of  Dubuque  county.  *The  com- 
plainant states  that  in  1837,  he  and  the  said  John 
Thompson  received  a  certificate  o{/  pre-emption  to  a  town 
lot  in  Dubuque ;  that  in  1840,  he  entered,  in  the  name  of 
himself  and  Thompson,  said  lot,  and  paid  out  of  his  own 
funds  six  dollars  and  eighty  cents,  and  obtained  the  certi- 
ficate of  the  receiver  of  the  land  office.  That  said  Thomp- 
son, the  joint  owner  of  the  said  lot,  did,  on  the  8tli  Novem- 
ber, 1841,  sell  and  convey  some  interest  in  the  same  to  the 
other  defendants,  &c.  Complainant  prays  a  partition  of 
the  premises,  and  that  the  defendants  may  account  for  the 
rents,  &c. 

To  this  bill  the  defendant,  Thompson,  pleaded  that  the 
lot  in  question  had  been  sold  under  an  execution  by  virtue 
of  a  judgment  in  favor  of  Clifton  &  Campbell,  against  said 
Thompson  &  Levi,  and  that  he,  Thompson,  had  become 
the  purchaser  and  received  the  sheriff's  deed.  The  other 
defendants  answer  that  they  were  purchasers  from  Thomp- 
son, for  a  valuable  consideration,  without  any  suspicion  that 
there  was  any  outstanding  interest. 

The  cause  was  heard  at  the  May  term,  1843,  before  the 
Hon.  Judge  Wilson,  and  the  Court  being  sufficiently  ad- 
vised respecting  the  matters  contained  in  the  petition  the 
plea  and  a&swer  filed,  adjudged  the  matters  contained  in 
the  plea  and  answer  to  be  a  sufficient  bar  to  the  relief 
sought,  and  ordered  that  the  bill  be  dismissed  at  the  cost 
of  the  complainant. 

The  complainant  appealed  to  this  Court. 

Jno.  V.  Bebby,  for  complainant. 

Davis  &  Cbawfobd,  for  defendants. 

Pbb  Cubiam,  Masok,  Ohibf  Justiob. — This  is  solely  a 
question  of  legislative  power.    Lands  sold  by  the  govern- 
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ment,  bat  not  patented,  are,  by  o|ir  statute,  subject  to  exe- 
cution. For  the  complainant  in  this  case  it  is  contended 
that  laws  granting  such  authority  come  in  collision  with 
the  prohibition  in  the  Organic  Act,  that  '*  No  law  shall  be 
passed  interfering  with  the  primary  disposal  of  the  soil." 
Is  any  such  interference  made  by  the  law  referred  to  ? 

The  power  of  transferring  to  individuals  any  interest  in 
the  public  lands  is  vested  exclusively  in  congress ;  but  af- 
ter such  interest  has  been  created,  it  becomes  subject  to  the 
control  of  local  legislation,  and  like  other  private  property, 
it  may  be  rendered  liable  to  sale  on  execution.  This  prop- 
osition is  sufficiently  broad  to  embrace  all  equitable  inter- 
ests. We  think  it  clearly  includes  the  interests  which 
the  parchaser  of  ^government  lands  holds  previous  *237 
to  issuing  of  the  patent.  The  property  sold  would 
be  merely  the  interest  held  by  the  defendant  in  execution, 
subject  to  all  the  rights  of  the  government. 

If  Levi,  therefore,  acquired  any  interest  in  the  premises 
in  controversy,  by  virtue  of  the  purchase  from  the  govern- 
ment and  the  payment  of  tlie  money,  that  interest  was  le- 
gitimately sold  in  pursuance  of  our  statute.  If  he  ac- 
quired none,  what  right  has  he  to  come  into  Court  and  ask 
the  relief  there  sought  in  relation  to  those  very  premises  ? 
So  far  as  we  are  informed  by  the  pleadings  in  the  case,  no 
patent  has  yet  been  issued ;  no  new  or  further  title  has 
been  created. 

The  eflfect  of  our  statute  is  not  the  creation  of  a  title  in 
opposition  to  the  government,  but  the  disposition  of  any 
interest  previously  acquired  by  individuals.  The  law  is, 
therefore,  in  strict  compatibility  with  the  rule  laid  down 
in  the  case  of  Bagnell  et  ah  v.  Broderick,  13  Peters,  436. 
Nor  does  it  conflict  with  the  decision  in  the  case  of  Wil- 
cox V.  Jackson,  13  Peters,  498.  The  power  of  the  legisla- 
ture to  declare  the  receiver's  receipt  of  equal  validity  with 
a  patent,  is  not  alluded  to  in  this  act.  In  the  case  last 
quoted,  the  suit  was  virtually  brought  to  eject  the  United 
—  40 
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States  from  their  own  lands.  The  holder  of  the  inchoate 
title  was  endeavoring  to  dispossess  the  holder  of  the  |>er- 
fect  title.  Doubtless,  local  legislation  is  limited  in  a  case 
of  that  description.  A  law  of  that  nature,  to  have  each 
an  effect,  would  bo  palpably  interfering  with  the  primary 
disposal  of  the  soil.  Congress  can  alone  decide  what  shall 
constitute  a  transfer  ol  the  perfect  title  from  the  United 
States.  Our  legislature  has  control  of  any  interest,  legal 
or  equitable,  as  soon  as  it  becomes  vested  in  the  citizen. 

We  shall  not  enquire  whether  the  sheriff's  deed  is  in 
due  form  or  was  executed  at  the  proper  time.  Those  ques- 
tions, at  all  events,  cannot  be  raised  by  the  present  com- 
plainant in  this  matter. 

Judgment  below  affirmed. 


*238  *Henry  Davtdson,  plaintiff  in  error,  «^  Otis  M. 

Wheeler,  defendant  in  error. 

Error  to  Muscatine. 

Where  an  action  of  replevin  was  commenced  iTi  Dubuque,  and  by  con- 
sent of  parties  the  venue  was  changed  to  Muscatine —  held  not  to  be 
erroneous  (x). 

The  venue  may  be  changed  by  consent  of  the  parties  in  all  cases 
where  the  Court  has  Jurisdiction  over  the  subject  matter. 

A  statute  which  changes  the  practice  operates  upon  pending  causes, 
and  the  proceedings  thereafter  should  be  conducted  in  accordance 
with  such  change. 

This  was  an  action  of  replevin  brought  by  Henry  Da- 
vidson against  Otis  M.  Wheeler,  in  the  District  Court  of 
Dubuque,  for  two  boxes  of  dry  goods  and  two  boxes  of 

(x)  But  where  the  Court  has  not  jurisdiction  over  the  subject  matter 
of  the  controversy,  consent  will  not  confer  it.  Smith  v.  Dubuque 
county,  1  Iowa,  492 ;  Dicks  «.  Hatch,  10  Iowa,  880. 
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boots  and  shoes.  At  the  September  term,  1889,  by  con- 
sent of  the  parties,  the  venue  was  changed  to  Muscatine 
county.  Judge  Wilson,  then  presiding,  having  been  coun- 
sel for  the  plaintiff. 

At  the  June  term  of  the  District  Oourt  of  Muscatine, 
1841,  the  cause  was  tried  before  the  Hon.  Joseph  Williams, 
and  a  jury.  The  jury  found  the  property  to  be  in  Hungertbrd 
&  Livingston's  store,  and  that  the  value  of  the  same  was 
$1,071.41,  and  that  the  defendant  had  sustained  damages 
to  the  amount  of  $589.  And  thereupon  the  defendant  re- 
mitted of  the  damages  the  sum  of  $53.30.  Judgment  that 
the  defendant  have  and  recover  to  the  use  of  Hungerford 
&  Livingston,  the  said  sum  of  $1,071.41,  the  value  of  the 
goods  80  as  aforesaid  found  by  the  jury,  together  with  the 
sum  of  $535.70  so  as  aforesaid  by  the  jury  assessed  (de- 
ducting the  amount  remitted),  together  with  interest  on 
the  amount  of  the  value  of  the  goods,  at  the  rate  of  six 
per  cent  from  the  20th  of  November,  1837,  the  day  on 
which  the  goods  were  replevied,  $230.83,  amounting  in 
the  whole  to  the  sum  of  $1,837.44,  together  with  his  costs, 
$33.44. 

On  this  judgment  the  plaintiff  sued  out  his  writ  of  er- 
ror. 

Assignment  of  errors :  — 

1.  The  Court  erred  in  directing  a  change  of  venue 
from  Dubuque  county  to  Muscatine,  without  the  usual 
showing  required  by  the  statute. 

2.  The  District  Court  of  Muscatine  countv  erred  in  en- 
tertaining jurisdiction  of  the  said  cause. 

*3.  Pleas  do  not  traverse  or  deny  the  right  of  *239 
plaintiff,  which  is  the  material  issue. 

4.  They  go  to  the  value  instead  of  a  return  of  the  prop- 
erty. 

5.  They  conclude  to  the  Court  instead  of  the  country. 

6.  The  Court  erred  in  taking  a  rule  on  the  plaintiff's 
reply  to  defendant's  pleas. 
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7.  The  Court  erred  in  swearing  the  jury  to  assess 
damages. 

8.  The  Court  erred  in  rendering  a  larger  judgment 
than  the  jury  found. 

9.  The  Court  erred  in  rendering  a  general  judgment 
for  the  use  of  Hungerford  &  Livingston. 

10.  The  jury  assessed  more  than  fifty  per  cent  dama- 
ges. 

Davis,  Cbawford  ife  Lowe,  for  plaintiff. 

Whichbr,  Bbadfobd  &  Parkbb,  for  defendant. 

Per  Curiam,  Masok,  Chief  Justice.  —  We  shall  first 
notice  the  point  made  by  the  plaintiff  in  error  that  the 
District  Court  of  Muscatine  county  had  no  jurisdiction  of 
the  cause.  The  action  was  commenced  in  Dubuque,  and 
by  consent  of  parties  the  venue  was  changed  to  Musca- 
tine. It  is  contended  that  the  only  mode  of  legally  chang- 
ing the  venue  in  any  case  is  to  pursue  the  mode  pointed 
out  by  the  statute,  and  that  ^'  consent  cannot  give  jnris- 
diction." 

This  last  is  a  correct  maxim  of  law,  but  its  application 
has  been  mistaken  in  the  present  case.  It  applies  to  a 
case  where  the  Court  has  no  jurisdiction  over  the  subject 
matter,  as  if  a  justice  of  the  peace  were  to  try  a  man  for 
murder.  There  the  consent  of  the  accused  could  never 
render  the  sentence  legal.  But,  in  the  present  case,  the 
Court  had  full  jurisdiction,  provided  the  parties  were  prop- 
erly before  i^ 

Suppose,  in  a  suit  brought  in  the  proper  county,  the  de- 
fendant makes  a  voluntary  appearance  without  being  sum- 
moned according  to  law.  As  well  might  it  be  said  that 
consent  could  not  give  jurisdiction  in  that  case  as  in  this. 
This  maxim  of  law  that  consent  takes  away  all  error  is  di- 
rectly applicable  to  both  cases,  for  the  only  question  in 
either  is  whether  the  parties  are  regularly  in  Court;  not 
whether  the  Court  has  jurisdiction  of  the  case. 
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But  a  graver  matter  remains  to  be  considered.  It  is  al- 
leged that  the  proceedings  on  the  trial  were  not  in  accord- 
ance with  the  requisitions  of  the  statnte. 

It  was  an  action  of  replevin  brought  prior,  but  tried 
subsequent,  to  the  *passage  of  our  present  replevin  *240 
law.  The  p»  oceedings  on  the  trial  should,  therefore, 
have  been  in  accordance  with  the  new  law,  for  it  is  a  well 
settled  rule  that,  where  the  practice  is  changed  during  the 
{>endencj  of  a  suit,  all  subsequent  proceedings  must,  as 
far  as  practicable,  conform  to  the  new  law. 

The  plaintiff  failed  to  prosecute  his  suit,  and  thereupon 
a  jury  was  empanneled  and  sworn  ^^  to  enquire  and  assess 
the  value  of  the  goods  and  chattels  so  as  aforesaid  replev- 
ied, and  to  assess  the  damages  sustained  by  the  defendant 
in  the  premises."  Now,  the  laws  of  the  first  session  of  the 
Iowa  legislature,  page  400,  provide  that,  in  a  case  of  this 
kind,  a  jury  shall  be  empanneled  "to  enquire  into  the 
right  of  property  and  right  of  possession  of  the  defendant 
to  the  goods  and  chattels  in  controversy." 

Bat  not  only  was  the  oath  incorrectly  administered,  but 
the  finding  of  the  jury  was  equally  erroneous.  Instead  of 
bringing  in  a  verdict  in  accordance  with  the  statute,  they 
found  the  property  to  belong  to  Hungerford  &  Livingston, 
strangers  to  the  record.  They  also  awarded  damages  to 
the  defendant  to  the  amount  of  more  than  five  hundred 
dollars,  whereas  the  statute  only  authorized  the  jury  to 
find  damages  for  the  defendant  when  they  found  that  the 
property  was  his,  or  that  he  was  entitled  to  the  possession 
thereof. 

These  are  great  and  substantial  departures  from  the 
mode  prescribed  by  the  statute,  and  render  the  proceedings 
materially  erroneous. 

The  judgment  below  will,  therefore,  be  set  aside,  and  a 
new  trial  ordered. 
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Robert    Stuart,  plaintiff  in    error,   v.  Willum  R. 

Kerr,  defendant  in  error. 

Error  to  Mu^ca/tint, 

The  aetion  of  account  is  obsolete,  and  cannot  legally  be  brought  in 

Iowa  (y). 

This  was  an  action  of  account,  bronght  by  Kerr  against 
Stuart,  in  the  District  Court  of  Muscatine.    At  the  De- 
cember term,  1841,  judgment  was  rendered  on  the  report 
of  the  auditor  for  the  plaintiff,  in  the  sum  of  $312.12. 

*241  *LowB  <&  Hastinos,  for  plaintiff  in  error. 

Whioher,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chbef  Justice.  —  The  main  ques- 
tion in  this  case  is,  whether  the  action  of  account  can  be 
legally  brought  in  this  territory?  Our  statutes  do  not 
authorize  it;  and  if  recognized  and  sustained,  it  must  be  as 
a  feature  of  the  common  law.  At  common  law  it  was  al- 
lowed, but  has  now  almost,  if  not  entirely,  become  obsolete 
even  in  £ngland,  where  it  has  scarcely  been  resorted  to 
for  the  last  century  and  a  half  We  believe  it  is  recognized 
in  none  of  the  States  which  have  a  Chancery  Court, 
unleds  authorized  or  regulated  by  statute.  Many  of  the 
proceedings  under  this  form  of  action  are  extremely  in- 
convenient and  wholly  unadapted  to  our  condition  and 
mode  of  practice.  We  think  it  a  useless  form  of  action, 
into  which  it  is  wholly  unnecessary  for  us  to  undertake  the 
difficult,  if  not  impracticable  task  of  infusing  life  and  vigor. 
The  judgment  below  will,  therefore,  be  reversed. 

(y)  All  the  old  forms  of  actions  are  abolished  by  the  Revision,  § 

2soa 
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Jacob  Dice,  plaintiff  in  error,  v.  Job  Yarnel,  defend- 
ant in  error. 

Error  to  Vim  Buren. 

In  an  action  of  assumpsit  upon  promises  made  subsequent  to  and  in 
conformity  to  an  award,  parol  testimony  to  prove  that  other  matters 
than  those  contained  in  the  written  submission  were  submitted  to 
the  arbitrators,  is  admissible. 

This  was  an  action  of  assumpsit  brought  by  Yarnel  v. 
Dice,  in  the  District  Court  of  Van  Buren  county. 

The  declaration  states  that  Yarnel  and  Dice  had  jointly 
purchased  of  one  Weston,  a  certain  claim  in  said  county  ; 
that  difficulties  had  arisen  between  them  in  relation  to  the 
occupancy  of  the  land,  and  that  the  matters  were  submit- 
ted to  arbitration.  That  the  arbitrators  awarded  that  the 
said  Yarnel  should  have  the  north  half,  and  that  Dice 
should  have  the  south  half  of  the  quarter  section.  That 
Dice  should  make  his  equal  share  of  improvements 
on  the  north  half,  in  breaking  and  ^fencing,  so  as  to  *242 
make  the  improvements  equal  to  those  in  the  south 
half,  at  the  time  the  parties  purchased  the  claim  (building 
excepted). 

That  Yarnel  delivered  up  to  Dice  the  occupancy  of  the 
south  half  on  his  promise  to  n;ake  the  stipulated  improve- 
ment upon  the  north  hall*  of  the  claim.  That  he  had  failed 
to  perform,  &c. 

Plea,  non  assumpsit. 

The  case  was  submitted  to  a  jury  at  the  April  term,  1842,* 
and  a  verdict  and  judgment  given  for  the  plaintiff,  for  the 
sum  of  $70  and  costs. 

The  bill  of  exceptions  taken  in  this  cause  specifies  that 
on  the  trial  the  plaintiff  introduced  submission  in  writing 
between  the  parties  (as  set  forth  in  the  record),  and  offered 
parol  evidence  to  prove  that  other  matters  than  those  con- 
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tained  in  the  written  submission  were  submitted  to  the 
arbitrators ;  to  which  parol  testimony  the  defendant  object- 
ed, but  the  objection  was  overruled  by  the  Court,  and  parol 
testimony  admitted  to  prove  that  other  matters  than  those 
contained  in  the  written  submission  were  acted  npon  by  the 
arbitrators. 

The  defenJant  below  sued  out  his  writ  of  error  from 
this  Court  on  the  fiat  of  the  Chief  Justice  for  probable 
cause  of  error. 

J.  0.  Hall  for  plaintiff  in  error. 

The  only  question  presented  in  tliis  case  is,  can  testi- 
mony be  given  in  evidence  to  sustain  an  award,  showing 
that  other  matters  than  those  set  out  in  the  written 
submission  were  acted  upon  by  the  arbitrators  on  a  writ- 
ten submission  to  take  up  other  differences  and  award 
upon  them? 

It  is  decided  parol  testimony  was  inadmissable  to  show  a 
palpable  mistake  or  miscalculation  of  arbitrators.  2  John. 
63. 

Parol  testimony  not  admissable  to  extend  or  limit  the 
submission.    9  John.  R.  42. 

An  award  not  within  the  submission  is  void.  Cited  2 
Petersdorff,  157. 

These  cases  establish  the  principle  that  an  award  that 
does  not  follow  the  submission  is  void  and  cannot  be  cor- 
rected by  parol  testimony ;  on  the  principle  that  their  juris- 
diction arises  from  the  submission.  Then  if  the  submis- 
sion is  in  writing,  can  the  award  be  sustained  by  parol  tes- 
timony, changing  the  submission  and  enlarging  the  juris- 
diction of  the  arbitrators  ? 

There  is  no  principle  better  established  than  that  an 

agreement  cannot  rest  partly  in  writing  and  part  in  parol. 

Even  in  chancery  that  principle  is  fully  repudiated. 

*243  *Lewi8  &  Stark  for  defendant  in  error. 

A  difference  of  opinion  existed  as  to  whether  the 
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submission  did  or  did  not  embrace  the  whole  of  the  diffi* 
colties  existing  between  the  parties ;  but  the  declaration, 
particularly  the  third  and  last  connt,  sets  forth  that  the  ar- 
bitrators having  brought  in  an  award,  the  parties  mutually 
agreed  to  submit  to  it,  and  that  in  accordance  with  it.  Job 
Tamel  delivered  up  the  part  of  the  land  required,  and  per- 
formed all  things  called  for  on  his  part  by  the  award,  and 
that  Dice,  in  consideration  thereof,  promised  to  perform 
what  was  called  for  in  the  award. 

The  first  two  counts  in  the  declaration  set  forth  a  sub- 
mission, but  do  not  say  that  it  was  in  writing,  and  the  fact 
was  that  all  their  difficulties  which  were  proven  to  their 
neighbors  were  submitted,  but  the  person  who  drew  up  the 
writing  intended  to  cover  the  whole  case,  did  not  embrace 
in  the  article  specifically,  anything  more  than  the  divisions 
of  the  land ;  whereas  they  did  actually  agree  that  they 
should  award  as  they  did  upon  the  whole  case.  We  there- 
fore brought  assumpsit,  and  show  a  parol  submission,  and 
not  only  so  allege,  at  least  in  the  third  count,  that  they 
acquiesced  in  it,  and  agreed  to  abide  by  it,  and  that  Yar- 
nel's  having  given  up  a  part  of  his  land,  &c.,  afforded  a 
consideration  for  Dice's  promise.  Now  how  could  we  sue 
Dice  on  that  promise,  without  showing  that  he  promised 
(as  we  allege)  to  do  all  things  which  the  arbitrators  decided 
he  should  do,  and  without  showing  what  they  did  decide 
npont 

We  did  not  bring  debt  on  the  bond  of  submission,  but 
we  brought  assumpsit  on  the  promise,  and  if  there  was 
anything  wrong  it  was  our  introducing  the  written  sub- 
mission. They  should  have  objected  to  the  introduction  of 
that  as  being  under  seal,  but  they  could  not  throw  us  out 
of  Court  on  the  ground  of  our  having  offered  in  evidence 
an  instrument  not  properly  admissible.  We  claim  on  the 
ground  of  a  parol  submission  strengthened  by  the  parties, 
acquiescence  therein,  and  the  plaintiff  having  given  up  his 
—  41 
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property  under  the  expectation  of  receiving  the  work  which 
Dice  promised  to  do. 

That  a  parol  Bubmission  is  good  is  not  controverted.  See 
15  Wendel,  90 ;  12  Wend.  578.  Even  if  it  were  not,  the 
subsequent  affirmation  of  it  by  the  parties  would  make  it 
good,  and  therefore -it  would  be  necessary  to  render  to  all 
the  matters  that  were  submitted. 

By  thb  Cotibt,  Masost,  Chief  Justice,  and  Jubtigk 
Williams. — The  only  error  assigned  in  this  case  is  that  the 
Court  admitted  parol  evidence  to  prove  that  other 
*244  matters  were  submitted  to  the  arbitrators  *than 
those  contained  in  the  written  submission.  Had 
the  action  been  brought  for  a  breach  of  the  agreement 
contained  in  the  written  submission,  parol  teetimony 
to  vary  the  terms  of  that  submission  would  have  been 
dearly  inadmissible.  Or  had  the  suit  been  brought  to 
recover  money  due  and.ascertained  through  the  award  of 
arbitrators  for  which  an  mcUMtatiis  assumpsit  would  have 
lain,  the  written  submission  must  alone  have  been  the  basis 
of  that  award.  But  the  declaration  in  the  present  case, 
after  citing  the  submission  and  award  (without  stating 
whether  the  former  was  parol  or  written),  alleges  that  the 
plaintiff  performed  what  the  said  award  had  rendered  it 
incumbent  on  him  to  perform,  and  that  in  consideration 
thereof  the  defendant  undertook  and  promised  to  do  cer- 
tain things  which  the  arbitrators  had  decided  that  he  ought 
to  do  and  perform.  A  breach  of  the  agreement  is  then 
sufficiently  set  forth. 

The  gist  of  the  action  then  seems  to  be  neither  the  sub- 
mission nor  the  award,  but  the  subsequent  promise,  for 
which  there  was  an  adequate  consideration.  If  this  be  the 
case,  the  only  object  in  setting  forth  and  proving  the  sub- 
mission ^nd  award  was  to  show  the  exact  nature  of  the 
promise,  and  in  some  degree  to  strengthen  the  considera- 
tion therefor.  The  submission  does  not  seem  to  be  strictly 
material,  but  a  part  having  been  proved  it  was  proper  that 
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the  whole  should  appear  before  the  jary.  All  that  was 
necessary  to  enable  the  plaintiff  to  recover  was  proof  of  the 
final  promise,  the  consideration  and  the  breach ;  bat  the 
previous  snbmission  (as  well  parol  as  written)  might  tend 
to  reflect  light  upon  the  sabsequent  promise  su£Scient  to 
justify  its  introduction,  on  the  ground  of  relevancy.  At 
all  events,  from  the  facts  appearing  before  us,  wjb  are  not 
prepared  to  decide  that  the  Court  erred  in  admitting  the 
parol  testimony  referred  to  on  that  score;  which  is  the  only 
available  objection,  if  any,  that  could  have  been  raised 
to  it 

Judgment  affirmed. 

Wilson,  JusnoE. —  I  think  that  the  error  of  the  arbitra- 
tors, in  going  beyond  the  written  submission  of  the  parties, 
was  waived  by  the  plainiff  in  error,  when  he  agreed  with 
the  defendant  in  error  to  abide  by  and  perform  the  award, 
and  reaped  the  benefit  arising  from  the  latter's  perform- 
ance of  those  things  to  be  done  on  his  part,  and  that  he 
cannot  now  set  it  up  as  a  defense.  Tt  appears  to  me,  how- 
ever, that  it  was  unnecessary,  on  the  part  of  Yarnel,  on  the 
trial  in  the  Court  below,  to  adduce  testimony  showing  that 
these  matters,  not  mentioned  in  the  parol  submission,  were 
submitted  to  the  arbitrators.  It  was  sufficient  for  him , 
to  *show  that  an  award  was  made,  that  both  parties  *2i5 
agreed  to  abide  by  and  perform  it,  and  that  he  per- 
formed his  part  which  was  accepted  by  Dice.  When  parol 
testimony  was  introduced,  on  the  part  of  Tarnel,  showing 
that  the  parties  went  beyond  the  written  submission,  there 
was  a  violation  of  the  well  settled  principle  of  law,  that 
parol  testimony  cannot  be  received  to  extend  the  terms  of 
a  written  agreement  and  as  it  may  have  had  some  influ- 
ence upon  the  jury  in  estimating  the  damages,  the  judg- 
ment, in  my  opinion,  ought  to  be  reversed. 
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Georoe  W.  FrrcH,  appeUant,  v,  Ruptis  Richardson, 

appellee. 

Appeal  from  Mu9catme. 

It  is  not  proper  to  quash  a  ne  exeat^  to  dissolve  the  injunction,  and  to 

dismiss  the  bill  upon  the  bill  and  answer,  &c.,  where  the  equitable 

matter  is  not  ripe  for  the  action  of  the  Court 
The  filing  of  an  answer  is  the  basis  for  a  motion  to  set  aside  a  writ  of 

ne  exeat,  and  no  affidavit  is  necessary  to  predicate  a  motion  for  that 

purpose. 
The  District  Courts  make  their  own  rules  as  to  the  form  of  motions. 

Whiohkb,  for  complainant. 

This  was  a  bill  in  chancery,  having  for  its  object  the  pro- 
hibition of  tlie  defendant  from  removing  certain  personal 
property,  mentioned  therein,  from  the  county  of  Mnscatine, 
where  it  is  charged  that  the  contract  not  to  remove  was 
made,  which  property,  it  is  alleged,  was  mortgaged  to 
plaintiff  to  secure  the  payment  of  a  note  of  two  hundred 
dollars,  due  in  January,  1843.  It  also  prays  the  writ  of  n^ 
exeat  repvilica  against  the  person  of  the  defendant.  Both 
writs  were  ordered  in  vacation,  under  the  "  act  regulating 
the  issuing  of  writs  of  ne  ea^eat  and  injunctions,"  approved 
January  25,  1 839.     See  laws  of  Iowa,  page  350. 

The  answer  admits  the  contract  by  which  the  defendant 
mortgaged  the  property  and  covenanted  not  to  remove,  as 
charged  in  the  bill ;  but  denies  his  intention  to  remove. 
The  case  was  heard  in  the  Court  below  on  bill  and  answer. 
The  decree  was  that  the  writ  of  ne  exeat  be  quashed,  the 
injunction  dissolved  and  the  bill  dismissed.     From  this  de- 
'cree  the  plaintiff  appeals  to  this  Court,  and  makes  the  fol- 
lowing points : — 
*246  *1.  The  cause  was  prematurely  heard  in  the  Conrt 
below. 

2.  There  was  no  affidavit  of  defendant  on  which  he  could 
at  any  time  predicte  a  motion  to  quash. 
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3.  There  was  no  motion  in  writing,  filed  nor  served  on 
plaintifPs  attorney,  to  qaash  the  writ  or  dissolve  the  in- 
junction. ' 

J^irst  The  note  for  the  security,  of  which  the  mortgage 
was  given,  was  not  due  until  the  15th  January,  1843.  The 
jGlnal  decree  from  which  this  appeal  is  taken,  was  rendered 
in  the  Court  below,  at  the  June  term,  1842.  The  statute, 
Iowa  laws,  p.  362-57,  provides  that  the  Court,  in  cases  of 
this  kind,  shall  hear  and  determine  as  in  other  suits  in 
chancery,  '^  if  the  matters  alleged  in  the  bill  be  purely  of 
an  equitable  character,  and  the  time  for  the  pefformance 
of  the  duty  or  obltgation  of  the  defendant  has  expired  ;  if 
not,  then  the  proceedings  shall  be  stayed  until  it  has  expired.^'* 
The  statute  reserves  the  right  to  the  defendant  to  move  to 
qnash  the  writ  at  any  time.  The  Court,  then,  before  the 
time  for  the  performance  of  the  duty,  could  hear  nothing 
in  relation  to  the  case,  but  a  motion  to  quash.  But  no 
such  motion  was  made.  The  record  says  the  cause  coming 
en  to  he  heard  on  hill  a/nd  answer,  <&c.  This  much  only 
need  be  said  on  this  point;  and  here  the  argument  might 
dose  on  the  part  of  the  plaintiff;  but,  — 

Secondly.  It  is  insisted  by  the  defendant  that  a  decree 
of  dissolution  and  a  dismissal  followed  as  a  necessary  conse- 
quence of  an  order  to  quash.  These  by  no  means  follow. 
But  no  such  motion  was  made.  No  affidavit  on  which  to 
predicate  such  motion  was  filed.  The  common  oath  ap- 
pended to  answers  is  not  such  oath  as  is  contemplated  by 
law.  There  must  be  an  affidavit  aside  from  the  answer. 
Bee  1  Ves.  91 ;  8  Ves.  597. 

^^  The  Court  acts  on  evidence  of  intention  to  go  abroad 
without  regard  to  denial."    1  Smith's  Chancery  Practice, 

581. 

The  rule  that  motions  must  be  in  writing,  has  been  in 
force  ever  since  Courts  of  justice  were  established  on  the 
west  side  of  the  Mississippi.  All  motions  not  of  course, 
are  and  ought  to  be  part  of  the  record.    Judge  Irvin's  rule 
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14  was,  that  all  motions  of  course  shall  be  in  writing,  filed 
with  the  clerk.  The  second  rale  of  practice  in  force  since 
the  organization  of  Iowa  territory  is, ''  that  all  motions  shall 
be  in  writing  signed  by  coansel  and  filed  by  the  clerk 
among  the  papers  in  the  cause  to  which  they  relate."  If 
there  were  any  dispensation  of  a  motion  in  writing,  it  should 
be  noticed  in  the  record.  In  the  absence  of  such  motion 
in  the  record,  the  Court  will  not  presume  there  was  a  mo- 
tion either  to  quash  the  writ  or  dissolve  the  injunc- 
tion. 
«247  *That  the  bill  contains  sufficient  matter  for  both  a 
writ  of  ne  exeat  and  injunction.  Vide  laws  of  Iowa, 
p.  350, 1,  2;  2,  Paige  R.  606;  2  Wash.  0.  O.  R.  130. 

■ 

The  defendant  must  be  as  positive  as  is  required  to  hold 
to  bail,  ll  Ves.  64.  Application  for  writ  may  be  founded 
on  defendant's  answer,  that  supplying  the  place  of  an  affi- 
davit by  plaintiff,  6  Ves.  95.  "  A  general  affidavit  of  be- 
lief of  defendant's  intention  to  quit  the  kingdom  is  suffi- 
cient, without  the  circumstances  upon  which  that  belief  is 
founded ;  but  it  is  better  to  set  forth  the  ground  of  belief." 
1  Smith's  Chancery  Prac.  581 ;  5  Ves.  96. 

Nor  will  a  writ  of  ne  exeat  granted  upon  a  declaration  of 
facts  as  evidence  of  the  intention  to  g(>  abroad,  be  dis- 
charged upon  the  affidavit  denying  such  intention.  1 
Smith's  Ch.  Prac.  681 ;  8  Ves.  694. 

Feb  Cubiam,  Mason,  Chief  Justice. —  (Judge  Williams 
was  not  on  the  bench  when  this  case  was  argued  and  heard). 

The  first  objection  raised  here  to  the  proceedings  below 
is,  that  the  cause  was  prematurely  heard  on  bill  and  an- 
swer. This  objection  is  confined  to  the  proceedings  in  re- 
lation to  the  writ  of  ne  exeat ;  for  in  relation  to  the  injunc- 
tion, the  statute  in  confirmation  of  the  previous  law  ex- 
pressly gives  the  right  to  move  for  a  dissolution  upon  the 
filing  of  an  answer.  Laws  of  1888-9,  p.  368.  The  sev- 
enth section  of  the  act  in  relation  to  ne  exeats  and  injunc- 
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tioDS,  provides  that  '^  on  the  return  of  the  writ  otne  exeatj 
if  the  same  shall  have  been  dniy  served,  the  Court  shall 
proceed  therein  as  in  other  cases  in  chancery,  if  the  mat- 
ters alleged  in  said  bill  be  purely  of  an  equitable  character, 
and  the  time  of  performance  of  the  duty  or  obligation  of 
the  defendant  has  expired ;  if  not,  then  the  proceedings 
shall  be  stayed  until  it  has  expired.  £ut  the  Cburt  mayy 
nevertheless^  proceed  to  determine  whether  the  scdd  writ 
ought  not  to  he  quashed  or  set  aside,'*^ 

Had  the  proceedings  in  this  esse  been  vfion  the  merits 
prior  to  the  time  for  the  performance  of  the  duty  or  obli- 
gation, and  had  the  objection  been  raised  by  the  defendant, 
it  would  certainly  have  been  available.  On  the  return  of 
a  writ  of  ne  exeatj  if  the  matters  charged  in  the  bill  are  of 
an  equitable  character,  the  Court  is  authorized  to  try  and 
determine  the  whole  matter  in  controversy  without  the  in- 
tervention of  a  separate  proceeding  for  that  purpose.  But 
as  it  would  be  unjust  to  the  defendant  to  compel  him  to 
incur  the  trouble  and  expense  of  defending  himself  against 
a  suit  in  chancery  before  the  time  when  his  liability  arises 
in  pursuance  of  his  agreement,  the  statute  declares 
that  the  proceedings  ^shall  be  stayed  until  the  proper  *248 
time  shall  arrive.  This  is  an  arrangement  peculiarly 
for  the  defendant's  benefit ;  for  at  the  same  time  he  may 
proceed  to  have  the  writ  quashed  or  set  aside,  if  the  cir- 
cumstances of  the  case  will  authorize  such  proceeding. 

In  the  present  case  the  record  states  that  the  cause  came 
on  to  be  heard  upon  the  bill,  answer,  replication,  and  ex- 
hibits, but  still  the  merits  of  the  case  were  not  tried.  No 
valid  objection  can,  therefore,  be  urged  that  the  cause  was 
prematurely  heard.  The  injunction  was  dissolved  as  is 
usual,  where  the  answer  denies  the  equity  of  the  bill,  and 
no  steps  are  taken  pursuant  to  the  statute  to  rebut  the  alle- 
gations of  the  answer. 

But  the  writ  of  ne  exeat  was  quashed  by  the  Ccurt.  Per^ 
haps  it  would  have  been  more  technically  correct  to  have 
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ly  run  from  one  county  to  another  in  this  territory ;  there- 
fore, in  this  there  is  manifest  error. 

2.  In  the  rendition  of  the  judgment  aforesaid,  it  is 
made  to  appear  that  this  judgment  is  by  confession,  when 
in  truth  it  is  a  judgment  by  default;  therefore,  in  this 
there  is  manifest  error  in  the  record. 

WniOHER,  for  plaintiff  in  error :  — 

The  error  relied  on  to  reverse  the  judgment  below  is 
that  the  capias  ad  respondendum^  by  which  writ  this 
*250  suit  was  commenced,  was  directed  *to  the  county  of 
Cedar,  as  set  forth  in  the  bill  of  exceptions.  Can  a 
writ  run  to  any  part  of  the  territory  ?  The  plaintiff  in- 
fers that  it  cannot. 

1.  From  the  course  of  legislation  on  this  subject,  con- 
gress has  enacted  that  the  legislative  power  of  Iowa  shall 
extend  to  all  rightful  subjects  of  legislation.  Organic 
Act,  §  6.  The  legislature  of  Iowa  has  en:.cted  (Laws  of 
Iowa,  1839,  p.  63,  §§  2  and  3)  that  an  attachment  may  is- 
sue in  actions  ex  delicto  in  cases  where  bail  has  been 
ordered  and  a  capias  issued  thereon,  &c.  After  some 
other  provisions  the  statute  directs,  in  reference  to  cases  et 
delicto^  that  '^  In  other  respects  the  proceedings  shall  be 
the  same  as  in  actions  founded  on  contract.^'  In  actions 
personal  the  statute  provides,  p.  379,  that  "  When  there 
is  more  than  one  defendant,  the  plaintiff  commencing  his 
action  where  either  of  them  reside  may  have  a  writ  or 
writs  issued  directed  to  any  county  or  counties  where  the 
other  defendants  or  either  of  them  may  be  found."  These 
provisions,  it  will  not  be  denied,  are  rightful  subjects  of 
legislation.  They  are  not  vain  and  nugatory  acts,  bnt 
are  what  are  called  enabling  statutes^  authorizing  writs 
in  certain  cases  to  go  out  of  the  county.  A  £Eiir  constmc- 
tion  of  legislative  will  would  seem  to  forbid  a  writ  to  go 
out  of  the  county  without  express  legislative  authority. 
Nor  are  these  the  only  enactments  authorising  writs  to  go 
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oat  of  the  connty.  Sabpoenas  may  issue  in  certain  cases, 
provided  the  distance  is  not  more  than  iiftj  miles.  Writs 
of  execution  may,  npon  request,  be  directed  to  the  proper 
officer  of  any  county  within  this  territory.  /J.  p.  200.  In 
actions  of  right,  a  writ  of  summons  may  issue  on  certain 
contingencies  to  any  county  in  the  territory.  lb.  p.  420 ; 
vide^  also,  p.  63,  §§  81  and  32. 

There  may  be  many  other  provisions  in  our  statutes  au- 
thorizing writs  to  issue  from  one  county  to  another ;  but, 
in  the  absence  of  any  enactment,  the  power  of  the  Court 
does  not  exist. 

2.  Nothing  in  favor  of  this  power  can  be  inferred  from 
the  Common  Law  of  England,  but  rather  against  it. 
There,  all  writs  are  supposed  to  issue  from  the  Lord  Chan- 
cellor, and  run  to  every  county  in  the  kingdom.  Here, 
they  are  issued  by  the  Court  —  not  the  Court  of  the  ter- 
ritory, nor  the  Court  of  the  district,  but  by  "  The  District 
Court  of  Iowa  territory,  within  and  for  the  county  of 
Linn."  Every  county  has  a  distinct  Court  (read  Organic 
Act,  p.  35),  and  its  jurisdiction  in  regard  to  territorial  ex- 
tent is  limited  by  the  boundaries  of  the  county,  unless 
otherwise  prescribed  by  statute. 

It  may  be  urged  that  tlie  judgment  is  by  confession. 
Plaintiff  does  not  so  understand  it.  There  is  no  con- 
fession; the  clerk  may  have  ^crowded  the  word  con-  *261 
fcssed  into  the  judgment,  but  there  is  nothing  in  the 
proceedings  on  which  he  could  predicate  it.  It  is  true, 
the  plea  was  withdrawn,  but  judgment  should  have  been 
by  default.  An  attorney  could  not  confess  a  judgment 
for  his  client  in  any  case  without  a  warrant  of  attorney. 
In  actions  for  tort,  every  consideration  of  law  and  policy 
would  seem  to  forbid  it,  even  if  it  were  allowable  in  actions 
ex  eontractu.  But  the  record  shows  affirmatively  that,  by 
the  proceedings  had  in  the  Court  at  the  time  judgment 
was  rendered,  the  plaintiff  here  waived  no  error.  li'  de- 
fendant here  did  not  like  the  terms  upon  which  the  case 
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was  concluded  in  the  Court  below,  he  oaght  to  have  gone 
to  trial,  and  not  accepted  the  judgment  on  the  terms  appa- 
rent of  record. 

Lowe,  for  the  defendant  in  error. 

■ 

Pbr  Cubiam,  Mason,  Chief  Jtistioe.  —  This  was  an  ac- 
tion of  trespass  qtiare  ciraicaum  fregit.  The  injury  is 
charged  to  have  been  committed  in  the  county  of  Linn. 
The  suit  was  commenced  in  that  county,  but  the  cwpm 
was  directed  to  the  sheriff  of  Cedar  county,  and  by  him 
returned,  served.  This  is  the  only  error  assigned  in  the 
case. 

.  The  action  is  local,  and  must,  therefore,  have  been 
brought  in  Linn  county.  Unless  the  process  of  the  Conrt 
of  that  county  will,  in  such  case,  run  into  the  adjoining 
counties,  the  plaintiff  below  was  remediless,  no  matter  how 
great  the  outrage,  provided  the  defendant  avoided  being 
caught  in  Linn  county.  The  Court  would  be  bound  to  go 
as  far  as  any  argument  db  ineonvenienti  could  legitimately 
force  it  in  sustaining  the  legality  of  the  present  procedure, 
for  without  this  power  many  of  the  most  atrocious  inju- 
ries will  be  irreparable.  The  perpetrator  has  only  to  avoid 
being  arrested  in  the  county  where  the  outrage  was  com- 
mitted until  he  is  protected  by  the  statute  of  limitations, 
and  he  may  commit  trespasses  of  this  nature  with  impu- 
nity. What  makes  the  matter  still  worse  is,  that  while 
the  injured  party  is  thus  prevented  from  seeking  his  rem- 
edy, the  statute  of  limitations  does  not  cease  to  run  against 
him,  unless  the  aggressor  shall  be  out  of  this  territory. 
See  Laws  of  1838-9,  page  327.  A  strong  appeal  is  thns 
made,  if  not  to  the  Courts,  at  least  to  the  legislature,  to 
provide  a  remedy  for  a  class  of  wrongs  which,  in  a  conn- 
try  cut  up  into  small  counties  like  ours  may  be  quite  na- 
merous. 

But  we  shall  waive  this  question  at  present,  its  de- 
cision not  being  necessary  in  the  present  case.    Admitting 
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that  the  defendant  below  was  wrongly  arrested  in 
the  first  instance,  that  error  was,  we  think,  cured  *by  *262 
the  arrangement  finally  entered  into  by  the  counsel 
for  the  respective  parties.  .  Had  the  suit  been  commenced 
by  summons,  his  appearance  aloue  woitl.l  have  been  a 
waiver  of  all  antecedent  objections.  Such,  however,  is  not 
the  case  where  the  appearance  is  not  voluntary.  But  here 
the  defendant  not  only  appeared  by  his  counsel,  but  gave 
his  consent,  through  the  same  medium,  that  a  judgment 
for  a  specified  amount  should  be  rendered  against  him. 
This,  we  think,  cured  all  defects  and  irregularities  in  the 
previous  proceedings.  It  matters  not  whether  this  were  a 
judgment  by  confession  or  not.  It  was,  at  least,  a  judg- 
ment by  consent,  and  for  a  fixed  amount.  It  is  fair  to  pre- 
sume that  the  doubt  as  to  the  regularity  of  the  previous  pro- 
ceedings, operated  upon  the  mind  of  the  plaintiff^  below 
to  induce  him  to  accept  of  the  amount  agreed  upon.  The 
defendant  stipulated  for  a  six  months  stay  of  execution,  of 
which  he  has  already  availed  himself.  It  is  an  act  of  bad 
faith  for  him  now  to  refuse  to  fulfill  his  agreement,  to  the 
perpetration  of  which  the  Court  will  not  lend  itself.  The 
judgment  below  will,  therefore,  be  affirmed. 

Wilson,  Justice. — To  me  it  seems  clear  that  the  writ 
of  capiat  ad  respondendum  was  improperly  issued  by  the 
clerk  of  the  District  Court  of  Linn  county  to  the  sheriff  of 
Cedar  county;  that  it  should  have  been  quashed  when 
the  motion  to  that  effect  was  made  in  the  District  Court. 
The  principles  of  the  Common  Law  cannot  apply  in  this 
case,  because  the  legislative  assembly  has  taken*  up  the 
subject  of  issuing  writs,  and  said  when,  how,  and  by 
whom  the  process  necessary  Tor  bringing  defendants  into 
Court  shall  be  issued  and  served ;  and  we  cannot  look 
beyond  the  statutes  for  authority  for  issuing  and  serving 
them  in  a  different  manner.  The  District  Court  in  each 
county  is  limited  in  its  jurisdiction  to  the  particular  county 
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in  which  the  Court  exists,  unless  that  jurisdiction  is  ex- 
tended by  some  special  statute.  There  is  no  statute  which 
authorized  the  District  Court  of  Linn  county  to  extend  its 
jurisdiction  into  Cedar  county  in  this  case.  The  Supreme 
Court  have  made  similar  decisions  in  Scamraon's  Rep.  p. 
34  and  416.  The  hardship  and  inconvenience  which  might 
result  from  this  decision  are  arguments  to  be  addressed  to 
the  legislative  assembly,  and  not  to  the  Courts.  I  concur, 
however,  in  the  opinion  of  the  other  members  of  the 
Court,  that  the  plaintiff  in  error  waived  the  objection  to 
the  jurisdiction  of  the  Court,  and  that  the  agreement  of 
the  counsel  gave  the  Court  jurisdiction. 


*253  *Peteb  a.  Lorimier  and  Robert  Waller,  admin- 
istrators of  Abraham  Wilson,  deceased,  v,  Samuel 
Ltwis  et  al. 

Error  to  Dnbtique. 

In  an  action  of  forcible  entry,  it  matters  not  that  tke  plaintiflEB  them- 
selves were  trespassers.  A  trespasser  may,  under  certain  circum- 
stances maintain  tliis  action  against  the  legal  owner  (a). 

The  president  of  the  United  States  has  no  power,  by  virtue  of  his  office 
and  independent  of  statutory  authority,  to  lease  the  lead  mines  in 
Iowa. 

There  is  no  law  in  existence  authorizing  the  president  to  lease  the  lead 
mines. 

This  was  an  action  of  forcible  entry  and  detainer  in  the 
District  Court  of  Dubuque  county,  on  an  appeal  from  a  jus- 
tice of  the  peace  where  verdict  and  judgment  had  been 
rendered  for  the  plaintiffs. 

The  following  agreement  was  made  by  the  parties;  — 

(a)  See  Settles.  Benson,  arUe^  111;  Langworthy  9.  Myers  d  dL  ^ 
Iowa,  18. 
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"  That  the  above  case  shall  be  submitted  to  the  District 
Court  aforesaid,  at  the  present  term,  and  the  issues  of  law 
and  fact  submitted  to  the  Court. 

"  It  is  admitted  that  the  locus  in  quo  is  public  land,  be- 
longing to  the  United  States ;  that  it  has  not  been  pro- 
claimed for  sale,  or  subject  to  private  entry  by  any  exist- 
ing law  of  the  United  States.  Upon  the  trial  here,  the 
plaintiffs  admit  that  u  lease  of  the  lot  in  question  was  duly 
made  and  executed  by  John  Flanagan,  agent  of  the  Uni- 
ted States  Lead  Mines,  to  the  defendants  (a  copy  of  which 
is  made  part  of  this  case) ;  that  the  defendants  entered 
under  and  by  virtue  of  said  lease. 

"  The  plaintiffs  further  admit  and  agree  that  the  letters 
of  appointment  of  the  said  Flanagan,  as  agent  of  tlie  lead 
mines,  together  with  any  and  all  instructions  which  said 
Flanagan  may  have  received  in  reference  to  leasing  the 
lands  within  the  mineral  district,  or  upper  Mississippi,  or 
north-west  lead  mines,  whether  from  the  president  of  the 
United  States,  the  treasury,  war,  or  ordinance  departments, 
may  be  received  by  the  Court  as  genuine,  and  coming  from 
the  public  officers  from  whom  they  purport  to  come.  It  is 
further  agreed  by  the  parties  that  if  the  Court  shall  be  of 
opinion  that  the  said  John  Flanagan  had  legal  authority  to 
grant  said  lease,  then  judgment  is  to  be  rendered  for  the 
defendants.  But  if  the  Court  shall  be  of  opinion  that 
said  John  Flanagan  had  no  legal  ^authority  to  grant  *254 
said  lease,  then  the  judgment  rendered  in  the  Court 
of  the  justice  of  the  peace  to  be  affirmed. 

^'This  agreement  shall  also  extend  to  the  admission  of 

testimony  in  the  Supreme  Court  of  Iowa.     It  is  understood 

that  this  agreement  is  not  to  operate  as  a  waiver  to  the 

right  of  appeal,  or  suing  out  a  writ  of  error  by  either  party. 

**  TIMOTHY  DAVIS,  Attorn^  far  plaintiffs, 

''  BERRY  &  WILSOJN,  AUameys  f(yr  defendants?' 

The  case  was  argued  before  the  District  Court,  at  Feb- 
ruary term,  1843,  and  the  judge  being  of  opinion  that  the 
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right  to  lease  the  lead  mines,  as  claimed,  did  not  exist,  the 
judgment  was  for  the  plaintiffs. 

Per  Cubiam,  Mason,  Chief  Justice. —  This  was  an  ac- 
tion of  forcible  entry  and  detainer,  commenced  before  a 
justice  of  the  peace,  and  brought  by  appeal  into  the  Dis- 
trict Court  of  Dubuque  county.  The  case  was  submitted 
to  that  Court  on  an  agreed  statement  of  facts,  which,  al- 
though affording  but  an  imperfect  view  of  the  whole  mat- 
ter, must  constitute  the  only  ground  for  a  decision  here. 

It  is  admitted  that  the  locus  in  qiw  was  public  land  be- 
longing to  the  United  States,  and  that  the  defendants  en- 
tered under  and  by  virtue  of  a  lease  from  the  agent  of  the 
United  States  lead  mines ;  but  the  plaintiff's  ground  of  ac- 
tion is  not  set  forth,  nor  whether  they  or  any  one  else 
were  in  possession  of  the  lands  at  the  time  the  aforesaid 
lease  was  executed.  By  mutual  consent,  the  whole  case 
is  to  turn  upon  one  point :  the  power  of  the  president  of 
the  United  States  to  authorize  the  granting  of  leases  of  this 
nature  for  any  or  all  lead  mines  on  the  west  side  of  the 
Mississippi  river. 

It  was  contended,  in  the  course  of  the  argument,  that  the 
plaintiffs  below  in  this  case  were  themselves  sheer  tres- 
passers, and  much  stress  seemed  to  be  laid  on  that  circnm- 
stance.  That  fact,  however,  is  in  no  manner  mingled  with 
this  case.  The  action  is  not  ejectment,  but  forcible  entry 
and  detainer,  and  may  be  brought  by  a  trespasser,  even 
against  the  legal  owner  of  the  premises.  All  that  is  nec- 
essary to  sustain  this  action  is,  that  the  defendant  shonld 
forcibly  and  illegally  have  turned  the  plaintiff  out  of  pos- 
session. 

Besides,  the  stipulations  in  the  agreement  make  the 
whole  to  depend  upon  the  right  of  the  agent  to  lease,  and 
we  cannot  travel  beyond  that  agreement  Nothing  is 
therein  mentioned  of  the  plaintiffs  being  trespassers. 
We  have,  therefore,  no  data  by  which  to  ascertain  the 
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title  of  ^the  plaintiffs,  nor  if  we  had  would  that  ^255 
be  a  proper  subject  of  consideration  in  this  ibrm  of 
action. 

It  has  been  urged  that  the  president  is  vested  with  the 
power  in  question,  in  consequence  of  the  general  supervi- 
sion of  the  public  lands,  with  which  he  is  by  law  entrusted. 
Such  a  power,  however,  should  have  a  more  substantial  ba- 
sis. It  is  not  a  branch  of  prerogative.  It  should  not  re- 
sult from  implication.  The  right  to  lease  the  lead  mines 
would  imply  a  like  power  in  relation  to  all  the  other  lands 
of  the  territory.  If  a  lease  for  three  years  can  be  legally 
given,  independent  of  statutory  authority,  why  not  for  fifty  ? 
And  if  the  president  can  grant  such  leases,  congress  itself 
can  afterwards  only  dispose  of  the  reversion.  Whole  states 
might  thus  have  been  peopled  by  a  race  of  tenantry,  hold- 
ing, not  under  the  government,  but  under  the  executive. 

Probably,  from  such  views  of  the  case,  serious  doubts 
have  sometimes  been  entertained  whether  even  congress 
possesses  the  legitimate  power  to  authorize  such  leases. 
The  Supreme  Court  of  the  United  States  have  recently  set 
this  question  at  rest.  United  States  v,  Gratiot,  et  al.  14^ 
Peters,  526. 

We  feel  no  disposition  to  rebel  against  that  decision.  We 
think,  however,  that  in  such  cases  the  constitutional  power 
of  congress  is  exerted  to  its  utmost  tension,  and  that  under 
such  circumstances  no  power  of  this  nature  can  exist  inde- 
pendent of  an  unequivocal  statute.  None  should  result 
from  inference  or  be  obtained  by  loose  construction.  If 
congress,  either  directly,  or  by  a  fair  and  reasonable  con- 
struction of  any  statute,  have  authorized  the  leasing  of  the 
lead  mines  in  the  manner  pursued  by  the  agent  at  Dubuque, 
the  decision  of  the  District  Court  must  be  reversed  ;  oth- 
erwise not. 

What  authority,  then,  has  been  conferred  by  statute,  to 
justify  such  leasing?    None  has  been  pointed  out,  except 
that  derived  from  two  acts  of  congress,  both  passed  March 
—  48 
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3, 1807.  One  of  these,  entitled  "  An  act  making  provision 
for  the  disposal  of  the  public  lands  situated  betweeh  the 
United  States  military  tract  and  the  Connecticut  reserve, 
and  for  other  purposes,"  authorizes  the  president  to  lease, 
for  a  term  not  exceeding  five  years,  any  lead  mine  which 
has  been,  or  may  hereafter  be  discovered  in  the  Indian 
territory.  This  act,  so  tar  from  giving  the  authority  con- 
tended for,  raises  a  strong  inference  against  it,  agreeably  to 
the  maxim  "  inclusio  unius  eat  exclueio  olteriusy* 

The  express  power  given  to  lease  in  the  Indian  ier- 
*256  ritory  is  local,  and,  *inferentiall3',  witholds  the  like 

power  to  lease  elsewhere.  It  also  goes  far  to  over- 
throw the  position  assumed  in  the  argument,  that  the  law 
having  intrusted  the  president  with  a  general  supervision 
of  the  public  domain,  he  possesses  the  power  to  lease  the 
lead  mines  in  the  absence  of  any  express  statute  on  the 
subject.  If  the  executive  was  already  vested  virith  a  gen- 
eral power  o^  this  nature,  why  should.it  be  again  confer- 
red upon  him  in  a  particular  case  ?  fiy  the  passage  of  the 
act  referred  to,  we  have  at  least  a  legislative  exposition  of 
the  law  on  this  subject,  independent  of  statute. 

But  reliance  is  chiefly  placed  upon  tlie  other  statute  re- 
ferred to,  bearing  even  date  with  the  above  mentioned. 
It  is  entitled  ^^  An  act  to  prevent  settlements  being  made  on 
lands  ceded  to  the  United  States,  until  authorized  by  law.^ 
The  first  section  of  that  act  prescribes  certain  penalties  and 
forfeitures,  in  case  of  unauthorized  settlements  upon  the 
public  lands.  The  president  is  also  empowered  to  direct 
the  marshal  to  remove  intruders  and  also  to  takemch  other 
vieasureB^  and  to  employ  SMch  military  force  as  he  mayjitdge 
necessary  and  proper  to  effect  such  reimxyoal.  It  is  contend- 
ed that  inasmuch  as  the  president  is  hereby  authorized 
^'  to  take  such  other  measures'*  as  he  may  judge  necessary 
and  proper  to  remove  intruders,  he  may  make  a  lease  for 


*One  being  included,  supposes  an  czdasion  of  the  other. 
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that  pnrpoee ;  that  instead  of  ordering  out  the  military 
force,  he  may  lease  the  ground  to  some  other  citizen,  and 
then  leave  the  latter  to  remove  the  intruder  bj  legal  and 
peaceable  nieans. 

Sach  would  be  a  most  libernl  construction  of  the  stauto, 
under  any  circumstances ;  but  the  reasoning  would  be  much 
more  plausible  were  it  not  for  the  absence  of  one  essential 
fact  There  is  nothing  to  show  that  the  lease  in  the  pres- 
ent case,  was  given  tor  any  such  purpose  It  does  not  ap- 
pear from  the  agreed  statement  of  facts  that  any  person 
was  upon  the  land  when  the  lease  was  made  to  the  defend- 
ants below.  Admitting  that  the  president  would  be  auth- 
orized to  employ  this  "  measure  "  to  remove  a  trespasser, 
could  he  anticipate  the  trespass  and  lease  the  lands  to  pre- 
vent intrusion  t  Under  the  general  authority  to  select  his 
own  measures  to  remove  intniders,  can  he  dispose  of  the 
whole  public  domain  for  an  unlimited  space  of  time,  before 
yet  a  single  intruder  has  set  foot  upon  it  ?  The  proposition 
carries  its  own  refutation  ;  and  yet  if  the  position  taken  by 
the  counsel  for  the  defendants  be  tenable,  we  shall  be  ir- 
resistably  driven  to  this  sweeping  conclusion. 

The  only  remaining  argument  that  we  recollect  to  have 
heard  urged  for  the  plaintiffs  in  error  (though  as  we  find 
no  brief  among  the  papers  of  the  case,  we  may  have 
forgotten  some  points)  is  derived  from  the  *pow-  *257 
er  to  lease  contained  in  the  second  section  of  the  last 
mentioned  statute.  That  section  commences  with  a  pro- 
vision in  favor  of  those  who  had  settled  on  the  public 
lands  prior  to  that  date,  authorizing  them  to  remain,  upon 
making  application  to  the  proper  land  officer  and  comply- 
ing with  certain  conditions  therein  prescribed,  and  con- 
cludes with  the  following  proviso :  ^'  That  in  all  cases  where 
the  tract  of  land  applied  for  includes  either  a  lead  mine 
or  salt  spring,  no  permission  to  work  the  same  shall  be 
granted  without  the  approbation  of  the  president  of  the 
United  States,  who  is  hereby  auiliorized  to  cause  such  mines 
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or  springs  to  he  leased  for  a  term  not  exceeding  three  yean^ 
and  on  such  oonditiona  as  he  shall  think  proper P  It  is 
insisted  on  the  one  hand  that  this  proviso  contains  a  gen- 
eral authority  to  lease  mines  and  salt  springs.  This  can- 
not be  the  proper  construction  of  the  statute.  The  author- 
ity herein  contained  must  be  explained  by  the  context,  the 
proviso  by  the  subject  matter  of  the  section.  That  section 
relates  entirely  to  the  case  of  persons  who  were  then  upon 
the  public  lands* — allows  them  to  remain  upon  complying 
with  certain  requisites,  unless  the  tract  embraces  a  lead 
mine  or  a  salt  spring,  in  which  case  the  approbation  of  the 
president  is  made  necessary.  Then  comes  the  clause  under 
consideration,  authorizing  the  president  to  lease  "such 
mines  and  salt  springs''  for  the  term  of  three  years.  What 
mines  and  salt  springs  are  here  referred  to?  Clearly  those 
located  on  tracts  then  occupied,  and  to  the  further  occu- 
pancy of  which  the  approbation  of  the  president  is  made 
requisite. 

This  view  of  the  matter  is  confirmed  by  the  passage  of 
the  other  statute  already  referred  to.  If  the  proviso  we 
have  been  considering  was  intended  to  confer  a  general 
power  of  leasing  all  lead  mines  and  salt  springs,  could 
there  be  any  necessity  for  other  statute,  giving  the  special 
power  to  lease  in  the  Indian  territory  f  These  two  acts 
were  passed  not  only  by  the  same  Congress,  but  on  the 
same  day,  and  there  is  therefore  the  strongest  necessity  for 
giving  them  such  a  construction  as  to  give  effect  to  both. 
This  will  be  best  accomplished  by  regarding  the  one  as 
local  and  the  other  as  applicable  to  all  lands  then  occupied. 
The  case  at  bar  cannot  be  placed  in  a  predicament  to  be 
affected  by  either  of  these  statutes.  We  therefore  con- 
clude that  there  is  no  law  to  authorize  the  leasing  of  die 
lead  mines  within  this  territory. 

Judgment  below  affirmed. 
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♦Thomas  Wright,  plaintiff  in  error,  v.    Adam  *258 

Antrim,  defendant  in  error. 

Error  to  Henry. 

The  question  of  costs,  upon  granting  a  new  trial,  is  left  to  the  discre- 
tion of  the  District  Court  (6). 

This  was  an  action  of  assumpsit,  brought  by  Wright 
against  Antrim,  in  the  District  Court  of  Hecry  county. 

The  point  saved  for  the  consideration  of  the  Supreme 
Court  is  contained  in  the  statement  of  the  counsel  for  the 
plaintiff  in  error. 

Errors  assigned :  — 

1.  The  Court  erred  in  rendering  up  judgment  for  costs 
against  Wright  at  the  September  term,  1842,  which  costs 
were  made  at  the  March  term,  1842. 

2.  The  Court  erred  in  giving  costs  against  the  plaintiff. 

J.  C.  Hall,  for  plaintiff  in  error. 

At  the  March  term  of  the  Court,  1842,  there  was  a  trial 
in  this  case  and  a  verdict  for  the  defendant.  Thereupon, 
on  motion  of  the  plaintiff,  the  verdict  was  set  aside  and  a 
new  trial  granted.  No  order  whatever  was  made  as  to 
costs,  and  no  condition  attached  to  the  granting  of  the 
new  trial.  It  appears  to  be  unconditional.  At  the  Sep- 
tember term,  1842,  the  second  trial  was  had,  and  verdict 
for  the  plaintiff.  Whereupon  the  Court  rendered  a  judg- 
ment against  the  plaintiff  for  the  costs  of  the  March  term. 

Costs  follow  a  recovery  as  a  right,  not  at  the  discretion 
of  the  Court.  True,  the  Court  may  punish  a  party  with 
costs  if  they  do  wrong,  may  relieve  them  upon  conditions, 
but  the  Court  cannot  reinstate'  a  party,  and  after  a  party 
has  availed  himself  of  the  favor,  fix  the  terms  and  price  of 


(6)  See  Revision,  §  3451. 


342  SUPREME  COURT  OF  IOWA. 


Mordecai  Cropper  v.  The  United  States. 


that  favor.  If  the  Court  had  granted  the  new  trial,  and 
made  it  upon  condition  of  paying  coet8,.it  would  have  been 
right.  Then  the  party  could  have  relied  upon  his  bill  of 
exceptions,  and  appealed  to  the  Supreme  Court,  or  taken 
the  new  trial  upon  the  terms  oflfered.  He  was  not  bound 
to  take  the  new  trial  if  the  terms  did  not  suit  him.  Then 
with  what  kind  of  right  can  the  Court,  after  he  has 
*269  received  it  *  without  condition,  decide  uj>on  the  con- 
dition and  fix  the  price  of  the  favor. 

Per  Curiam,  Mason  Chief  Justice.  —  The  question  of 
costs  upon  granting  a  new  trial  is  left  to  the  discretion  of 
the  District  Court.  We  do  not  feel  disposed  to  interfere 
with  that  discretion,  even  in  the  present  instance,  although 
the  costs  were  awarded  at  a  subsequent  term,  against  the 
party  obtaining  a  new  trial.  The  circumstances  might  have 
been  such  as  to  justify  the  Court  in  such  a  case,  and  such 
will  be  presumed  to  have  been  the  fact,  under  the  present 
circumstances  of  this  case. 

Judgment  affirmed. 


Mordecai  H,  Cropper,  plaintiff  in  error,  v.  The  United 

States,  defendant  in  error. 

Error  to  Johnson. 

The  confession  of  a  prisoner  will  be  recciyed  if  that  confession  is  not 
extorted  by  a  threat  of  a  crirrdTuU  prosecution.  A  threat  to  fxe  for 
the  property  stolen,  wiU  not  exclude  the  proof  of  confession  {e). 

If  the  jury  fix  the  imprisonment  for  petty  larceny,  it  will  be  regarded 
as  surplusage  to  the  verdict  of  guilty,  and  the  sentence  considered  as 
the  act  of  the  Court 

This  was  an  indictment  for  larcenj,  found  by  the  grand 
jury  of  Johnson  county,  against  Mordecai  H.  Cropper,  at 

(e)  See  1  Greenlears  Ey.  g  229. 
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the  May  term,  1842.   The  errors  assigned  are  as  follows :  — 

1.  Id  allowing  the  evidence  of  Malcolm  Murray  to  go 
to  the  jury  when  excepted  to,  as  will  more  fully  appear  in 
the  bill  of  exceptioMs  hereunto  made  part  of  the  record. 

2.  In  directing  the  jury  to  affix  the  amount  of  punish- 
ment. 

3.  Because  the  amount  of  pnnisment  was  not  fixed  and 
determined  by  the  Court. 

LowK,  for  plaintiff  in  error. 

Carlston,  for  defendant. 

*By  the  Coubt,  Wilson,  Justiok.  —  The  first  ob-  *260 
jectioD  will  fully  appear  from  the  bill  of  exception, 
which  is  as  follows :  — 

"  Be  it  remembered,  that  on  the  trial  of  the  above  cause, 
Malcolm  Murray,  one  of  the  firm  of  Murray  &  Sanxy,  was 
examined  as  a  witness  on  the  part  of  the  prosecution,  gave 
the  following  testimony  :  '  I  saw  Cropper  behind  our  store 
and  called  him.  Says  I,  "  Cropper,  what  have  you  been 
doing  here  all  winter,  stealing  our  wood?"  He  denied  it, 
and  I  said,  "  If  you  don't  pay  us  for  the  wood,  I'll  sue  you." 
He  wanted  to  know  how  I  knew  he  had  been  stealing 
wood.  I  told  him  I  could  prove  it  by  the  best  kind  of 
evidence,  and  started  off.  He  called  me  and  said  he  had 
been  taking  chips  to  kindle  his  fire.  I  told  him  he  was 
lying,  and  he  then  acknowledged  that  he  had  taken  an 
armfull  or  two  of  wood*  I  told  him  he  was  lying.  He 
then  acknowledged  that  he  did  steal  wood.' 

"Cross-examined.  '  At  the  time  I  talked  with  him  my 
object  was  to  get  him  to  admit  the  taking  of  the  wood,  and 
the  quantity  he  had  taken,  for  the  purpose  of  a  settlement 
with  him.  I  threatened  him  with  suit,  and  tried  to  fright- 
en him  to  get  him  to  admit  the  taking  of  the  wood.  I  put 
as  strong  a  face  on  as  I  could.  He  appeared  confused,  and 
I  appeared  as  rongh  as  I  could.  My  object  was  to  make 
him  acknowledge  the  taking  of  the  wood,  in  order  to  effect 
a  settlement  with  him  for  the  saihe.' 


844  SUPREME  OODRT  OF  IOWA. 

Mordecai  H.  Cropper  o.  The  United  States. 

^'  All  which  the  counsel  for  the  defence  moved  the  Court 
to  overrule,  for  the  reason  that  the  admissions  aforesaid 
were  made,  if  made  at  all,  under  the  influence  of  a  threat 
or  promise  made  by  the  witness.  Which  motion  the  Goart 
refused,  and  let  the  evidence  to  the  jury,  and  thereupon  the 
counsel  for  the  defence  excepted  to  the  opinion  of  the  Court, 
and  asks  the  Court  to  sign  this  his  bill  of  exceptions. 

''J.  WILLIAMS,  Judge." 

We  think  that  the  evidence  of  the  witness,  Murray,  was 
admissible.  If  Murray  had  made  any  threat  or  promise  in 
reference  to  the  criminal  charge  against  the  defendant  in 
the  indictment,  the  confession  would  have  been  inadmiss- 
ible. In  Greenleafs  new  work  upon  evidence,  page  266, 
the  following  doctrine  is  laid  down ;  that  ^^A  promise  of 
some  collateral  benefit  or  boon  —  no  hope  of  favor  being 
held  out  in  respect  to  the  criminal  charge  against  him,  will 
not  prevent  the  confession  of  the  prisoner  from  being  re- 
ceived." The  threats  of  the  witness  made  to  the  prisoner 
in  this  case,  were  merely  in  reference  to  a  suit  for  the 
*261  value  of  *the  wood,  and  no  allusion  seems  to  have 
been  made  in  the  conversation  between  them  as  to 
the  criminal  prosecution. 

We  will  now  proceed  to  consider  the  second  and  third 
objections.  The  record  in  this  case  shows  that  the  jury, 
in  finding  their  verdict,  fixed  the  amount  of  punishment. 
On  the  4th  day  of  January,  1839,  it  was  enacted  by  the 
legislature  that  ^^  where  any  latitude  is  left  as  to  the 
amount  of  punishment  for  any  offense,  the  jury  who  try 
the  offender  shall,  in  all  cases,  fix  the  amount  of  punish- 
ment" On  the  24th  of  January,  1889,  the  criminal  code 
was  enacted,  which,  in  defining  some  crimes  and  affixing 
the  punishment,  declares  that  the  amount  of  punishment 
shall  be  at  the  discretion  of  the  Court,  and  in  other  cases 
it  is  silent  upon  this  point  There  is  no  conflict  between 
these  statutes  except  in  those  sections  which  require  the 
Court  to  fix  the  amount  of  punishment. 
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Where  notbing  is  said  as  to  which  tribunal  shall  Hx  the 
punishment,  and  latitude  is  left  to  the  amount  of  punish- 
ment, the  statute  of  the  4th  of  January,  1839,  will  apply. 
Where  it  is  enacted  that  it  shall  be  left  to  the  discretion  of 
the  Court,  the  Court  should  fix  it,  the  statute  whicli  so  en- 
acts it  having  been  passed  subsequent  to  the  other.  In  ref- 
erence to  the4)articular  oflFense  for  which  the  plaintiff*  in 
error  was  indicted,  it  was  the  duty  of  the  Court  to  fix  the 
punishment ;  the  words  of  the  statute  being  as  follows : 
"  That  it  shall  be  the  duty  of  the  Court,  in  all  such  cases, 
where  the  amount  of  property  stolen,  bought,  or  received 
shall  be  less  than  five  dollars,  to  condemn  the  prisoner  or 
prisoners,  guilty,  &c.,  to  be  imprisoned  for  a  term  not  ex- 
ceeding two  years."  It  appears  by  the  record  that  the 
Court  complied  with  the  statute,  and  that  part  of  the  ver- 
dict of  the  jury  which  alludes  to  the  punishment  may  be 
considered  as  surplusage,  and  as  not  vitiating  the  preced- 
ing part  of  it,  and,  therefore^  may  be  rejected. 

Mason,  Chief  Justice. —  I  concur  in  the  foregoing  decis- 
ion, but  base  my  opinion  upon  the  ground  that,  in  this  case, 
it  was  the  province  of  the  jury  to  fix  the  amount  of  punish- 
ment. The  82d  section  of  the  act  of  January  4,  1839,  page 
119^  enacts, ''  that  where  any  latitude  is  left  as  to  the  amount 
of  the  punishment  for  any  oflFense,  the  jury  who  try  the  of- 
fender shall,  in  all  cases,  fix  the  amount  of  punishment." 

That  provision,  if  unrepealed,  applies  to  this  case.  The 
38th  section  of  the  act  of  January  25,  1839,  page  150,  in 
relation  to  ofifenses  of  this  kind,  directs  that  it  shall  be  the 
duty  of  the  Court  to  condemn  the  prisoner  for  a  term 
not  exceeding  two  years,  I  do  not  suppose  it  was  *the  *262 
intention  of  the  legislature,  by  this  latter  statute,  to 
repeal  the  provision  of  the  former  which  has  been  above 
qnoted.  The  last  act  directs  the  Court  to  condemn  the 
prisoner  to  a  certain  amount  of  imprisonment,  and  he  was  so 
condemned.  The  sentence  of  the  Court  is  perfectly  com- 
patible with  the  verdict  of  the  jury,  and  also  with  the  law. 

Judgment  afl^med. 
—44 
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Ansbl  Humphreys,  v.  Denton  J.  Snyder. 

Appeal  from  Mtcicatme, 

An  agreement  between  A  and  B  that  A  is  to  execute  a  mortgage  to  B 
(as  soon  as  he  pays  for  and  obtains  a  title  to  a  lot),  to  secare  the  pay- 
ment of  a  debt  due  to  B,  is  not  to  be  treated  as  a  mortgage. 

Thifi  was  a  bill  in  chancery,  tiled  by  Humphreys  v.  Sny- 
der in  the  District  Court  of  Muscatine,  on  the  80th  day  of 
April,  J  842,  to  foreclose  a  mortgage,  and  at  the  June  term 
a  de<»*ee  was  rendered  for  the  complainant. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court, 
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R.  P.  Lowe,  for  complainant. 
Hastings  &  Richman,  for  defendant. 


*264  *Per  Curiam,  Williams,  Justice.  —  The  bill  filed  in 
this  case  sets  forth  that  Snyder,  the  respondent,  on 
the  26th  of  August,  1840,  was  indebted  to  the  firm  of  Eno 
&  Phelps,  of  the  city  of  New  York,  in  the  sum  of  $610.31, 
and  had,  at  the  same  time,  an  equitable  interest  in  lot  No. 
1,  block  No.  33,  in  the  town  of  Bloomington,  with  a  dwel- 
ling and  store-house  situate  thereon;  that  to  secure  the 
payment  of  the  suin  of  money  aforesaid  the  following  ar- 
ticle of  agreement  was  entered  into;to-wit:  — 

"  This  article  of  agreement,  made  this  26th  day  of 
August,  one  thousand  eight  hundred  and  forty,  between 
Denton  J,  Snyder,  of  Bloomington,  in  the  territory  of 
Iowa,  Enp  &  Phelps,  of  the  city  and  state  of  New  York, 
and  Ansel  Humphreys,  of  Bloomington,  aforesaid,  as  fol- 
lows ;  to-wit :  — 

"  Whereas,  said  Snyder,  as  a  member  of  the  firm  of  D. 
J.  Snyder  &  Go.  is  indebted  to  Eno  &  Phelps  in  the  sam 
of  six  hundred  and  ten  dollars  thirty-one  cents ;  and 
whereas,  said  Snyder  is  the  owner  of  a  certain  lot  in  Bloom- 
ington, with  the  buildings  and  improvements  thereon, 
which  said  lot  is  now  occupied  by  the  dwelling-house  and 
store  of  said  Snyder,  and  is  known  as  lot  No.  1,  of  block 
thirty-three,  in  the  village  plat  of  said  town  of  Blooming- 
ton; and  whereas,  a  deed  for  the  same  will  be  due  said 
Snyder  from  the  commissioners,  or  committee  for  the  coun- 
ty of  Muscatine,  on  the  payment,  by  said  Snyder,  of  the 
sum  of  forty-four  dollars,  which  payment  will  fall  due  on 
or  before  the  fifteenth  of  September  next  ensuing,  the  said 
Snyder  hereby  agrees  for  himself,  his  heirs,  and  assigns* 
and  hereby  does  assign  to  the  said  Ansel  Humphreys,  in 
trust,  and  as  agent  for  said  Eno  &  Phelps,  all  his  right, 
title,  and  interest  to  said  property,  for  the  security  of  the 
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payment  of  said  six  hundred  and  ten  dollars  thirty-one 
cents,  to.  said  Eno  &  Phelps,  with  the  interest  thereon. 
The  said  Humphreys,  for  himself,  his  heirs,  and  assigns, 
hereby  agrees  to  release  and  re-assign  the  premises  above 
described  to  said  Shyder ;  provided,  that  on  or  before  the 
fifteenth  day  of  September  next  ensuing,  he,  the  said  Sny- 
der, shall  pay  the  balance  due  on  said  lot,  and  shall  im- 
mediately make  application  for  a  deed,  and  by  consent  of 
said  Humphreys  shall  procure  the  same,  and  shall,  there- 
upon, cause  and  execute  a  mortgage  on  said  premises  to 
said  Eno  <fc  Phelps,  for  the  payment  of  said  sum  of  six 
hundred  and  ten  dollars  thirty-one  cents  aforesaid,  with 
the  interest  thereon,  at  seven  per  cent.  Said  mortgage  to 
be  made  payable  and  due  on  the  twenty-sixth  day  of  Feb- 
ruary, eighteen  hundred  and  forty-two. 

"And  it  is  especially  agreed  by  said  Snyder,  for  him- 
self, his  heirs,  *executors,  and  assigns  that  no  build-  *265 
ing  or  buildings  shall  be  removed  from  said  premises 
by  himself,  or  by  any  person  with  his  consent.  And  the 
said  Eno  &  Phelps,  for  their  executors,  heirs,  and  assigns, 
hereby  agree  to  wait  said  time  of  payment,  in  consideration 
of  the  fulfillment  by  said  Snyder  of  the  conditions  hereby 
entered  into  by  him,  and  will  allow  the  said  Snyder  the 
occupancy  of  said  premises  for  the  term  of  said  mortgage. 

"And  in  case  said  Snyder  does  not  pay  eaid  amount  of 
forty-four  dollars  to  the  commissioners  as  aforesaid,  so  as  to 
authorize  them  to  execute  a  deed,  or  in  case  he  refuses  to 
execute  a  mortgage  as  aforesai<l,  or  in  case  any  of  the  con- 
ditions of  said  Snyder  are  not  fulfilled,  then  the  said  Hum- 
phreys is  authorized  and  hereby  engages  to  dispose  of  said 
property  under  the  direction  of  said  Eno  &  Phelps,  for  the 
payment  of  said  debt,  or  so  much  as  it  may  pay  thereon  ; 
and  the  balance,  after  paying  necessary  costs  and  expen- 
ses, to  be  paid,  if  any  such  balance  shall  remain,  to  said 
Snyder.     In  witness  whereof,  we  have  hereunto  affixed 
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our  hands  and  seals  at  Bloomingtou,  in  the  territory  of 

Iowa,  this  26th  day  of  August,  1840. 

«  D.  J.  SNYDER,  [L.  s,] 

*'  ENO  &  PHELPS,  [L.  8.] 

"  By  John  Jay  Phelps,  one  of  the  firm. 

''  ANSEL  HUMPHREYS,  [l.  s.] 

"In  presence  of 

"  LuoiA.  Ann  Humphrbts, 

"  Jambs  A.  Humphbets." 

Upon  the  day  of  the  execution  of  said  instrument  it  was 
duly  acknowledged  by  said  Snyder,  and  recorded  in  Mus- 
catino  county,  and  thereupon  said  Eno  &  Phelps  made  an 
assignment  of  the  same ;  to-wit : — 

"  We  hereby  transfer  and  assign  to  Ansel  Humphreys 
our  interest  in  the  debt  described  within,  together  with  the 
security  thereon.  The  said  Snyder  having  this  day  paid 
to  us  one  hundred  and  twenty  dollars  thereon,  per  our  re- 
ceipt to  him,  which  amount  is  to  be  deducted.  The  same, 
after  said  deduction,  to  be  held  by  said  Humphreys,  for  his 
own  use  and  benefit,  and  at  his  own  risk  and  responsibility, 
and  we  hereby  relinquish  all  interest  in  the  same. 

"  ENO  &  PHELPS. 

"  Bloomington,  August  26,  1840." 

•  The  plaintiff  claims  that  by  said  assignment  he  be- 
*266  came  the  sole  owner  *of  the  interest  in  said  debt,  and 
entitled  to  the  benefit  of  the  aforesaid  security,  and 
that  thereby  the  character  of  trustee,  in  which  he  formerly 
stood  to  the  said  Eno  &  Phelps,  was  annulled  and  des- 
troyed. The  complainant  also  charged  that  the  said  Sny- 
der, although  he  had  procured  a  title  to  the  said  lot  from 
the  commissioners  of  the  cimnty  of  Muscatine,  had  not  per- 
formed the  other  part  of  the  agreement,  nor  did  he  pay  the 
money  due  the  said  Eno  &  Phelps,  in  accordance  with  the 
stipulations  of  said  agreement.    By  reason  of  which  said 
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failure,  on  the  part  of  the  said  Snyder,  to  comply  with  all 
of  the  conditions  of  said  agreement,  the  complainant  claims 
that  he  holds  a  lien  on  said  premises  to  the  amount  of  the 
balance  due,  after  deducting  the  payment  made  by  said 
Snyder,  and  acknowledged  by  the  assignment  of  said 
agreement  to  the  complainant  by  the  said  Eno  &  Phelps, 
dated  August  26,  1840,  together  with  the  stipulated  rate 
of  interest,  and  that  he  is  entitled  to  a  decree  of  this 
Court  for  the  sale  of  said  premises  to  satisfy  the  same. 
The  bill  was  taken  pro  etmfesso^  for  want  of  an  answer,  after 
rale  taken  against  defendant  to  answer  by  a  day  ceii:ain. 
In  considering  this  case,  three  questions  present  them- 
selves ;  viz :  — 

1.  What  were  the  undertakings  of  the  different  parties 
to  the  agreement  ? 

2.  Which  of  the  undertakings  have  not  been  performed  ? 

3.  What  decree  or  order  should  the  Court  below  have 
made  in  the  premises  ? 

This  last  question  will  involve  the  legal  consideration  of 
the  agreement. 

In  considering  the  first  question,  we  will  inquire  into  the 
undertakings  of  the  different  parties  separately,  and  in  the 
order  in  which  their  names  are  affixed  to  the  agreement.. 

What  was  Snyder  to  do  i 

1.  He  assigned  all  of  his  interest  in  the  property  men- 
tioned,  to  Humphreys,  m  trusty  and  as  agent  for  Eno  & 
Phelps,  for  the  security  of  the  payment  of  the  sum  of  six 
hundred  and  ten  dollars  and  thirty-one  cents,  with  interest. 

2.  He  agrees  to  pay  to  the  commissioners  of  Muscatine 
oounty,  on  or  before  the  16th  of  September,  then  next  en- 
raing  (1840),  the  sum  of  forty-four  dollars,  the  balance  due 
to  said  commissioners  for  this  lot ;  which  sum  it  was  nec- 
essary that  Snyder  should  pay  in  order  to  procure  a  deed 
in  fee  simple  for  the  premises,  and  to  make  application  to 
such  oommissioners  for  such  a  deed,  and  by  consent  of  Hum- 
phreys to  procure  the  same,  and  upon  procuring  a  deed  and 
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upon  Humphreys  re-assignment  of  the  property  to  himself 
to  execute  a  mortgage  of  said  premises  to  said  £no  & 

*267  *Phelps,  for  tlie  sum  of  six  hundred  and  ten  dollars 
and  thirty-one  cents,  with  interest  at  seven  per  cent ; 

said  mortgage  to  be  made  payable  and  due  on  the  26th  of 

February,  1842. 

3.  Snyder  agrees  not  to  remove  any  of  the  buildings 
from  the  lot. 

4.  In  case  of  a  failure,  on  his  part,  to  pay  the  amonot  of 
forty-four  dollars  to  the  commissioners  as  aforesaid,  so  as  to 
authorize  them  to  execute  a  deed,  or  in  ca^e  he  refuses  to 
execute  a  mortgage  as  aforesaid,  or  in  case  any  of  the  con- 
ditions of  him,  the  said  Snyder,  are  not  fulJdlled,  he  auth- 
orizes Humphreys  to  dispose  of  the  property  under  the  di- 
rections of  Eno  &  Phelps,  for  the  payment  of  said  debt,  and 
to  pay  the  residue,  after  payment  of  costs,  expenses,  &c., 
to  himself  (Snyder). 

What  did  Eno  &  Phelps  agree  to  do  ? 

They  agree  to  wait  till  the  26th  of  February,  1842,  for 
the  payment  of  the  money ;  and  to  allow  Snyder  the  occu- 
pancy of  the  premises  for  the  term  of  said  mortgage. 

What  did  Humphreys  agree  to  do  ? 

He  is  to  act  in  the  character  of  trustee  and  agent,  to  re- 
assign the  premises  to  Snyder,  provided  Snyder  shall  make 
the  payment  to  the  commissioners,  and  thereupon  execute 
the  mortgage  as  aforesaid.  He  agrees,  also,  in  case  of  a 
ti&ilure  on  the  part  of  Snyder,  to  pay  the  amount  of  fortj- 
four  dollars  to  the  commissioners,  or  in  case  Snyder  should 
refvse  to  execute  the  mortgage  aforesaid,  or  in  case  any  of 
the  conditions  of  him,  the  said  Snyder,  are  not  fulfilled,  to 
dispose  of  the  property  under  the  directions  of  Eno  & 
Phelps,  for  the  payment  of  the  debt,  and  to  pay  the  reaidue, 
after  the  payment  of  costs,  expenses,  &c.,  to  Snyder. 

In  proceeding  to  consider  the  second  question ;  viz : 
which  of  the  undertakings  have  not  been  performed,  it  will 
be  necessary  to  advert  to  the  allegations  of  the  bill.    The 
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bill  charges,  "  that  although  the  said  Snyder  hae  procured 
from  the  commissioners  aforesaid  a  title  in  fee  simple  of 
the  same,  he  has  not  performed  the  other  conditions  and 
stipulations  of  his  agreement,  nor  has  he  paid  the  said  sum 
of  money  specified  in  the  said  instrument,  on  the  26th  day 
of  February,  1842,  agreeably  to  his  undertakings.  We  in- 
fer from  the  bill  that  Snyder  paid  the  forty-four  dollars  to 
the  commissioners  and  procured  the  title  pui-suant  to  the 
agreement,  and  that  none  of  the  buildings  were  removed 
from  the  lot  as  the  bill  alleges ;  that  he  procured  the  title ; 
and  there  is  no  complaint  of  a  failure  in  these  particulars. 
What  other  undertakings  not  performed  will  authorize  the 
sale  of  the  property  ?     A  refusal  to  execute  the  mortgage. 

There  is  no  allegation  in  the  bill  that  there  was  a  refu- 
sal to  execute  the  mortgage ;  no  allegation  of  demand  of  a 
mortgage*  Snyder  does  not  authorize  Humphreys  to 
sell  the  property  in  case  he  *(Snyder)  does  not  make  *268 
and  execute  the  mortgage.  The  mere  non-perform- 
ance in  this  particular  is  not  the  contingency  which  the 
article  of  agreement  contemplates ;  it  is  the  refusal  which 
pre-supposes  a  demand  from  the  other  party.  But  the 
great  error  into  which  the  complainant  seems  to  have  fal- 
len is  this :  He  has  looked  upon  the  agreement  as  auth- 
orizing the  sale  of  the  property,  in  case  of  the  failure  on  the 
part  of  Snyder  to  pay  the  money  (»n  the  26th  of  February, 
1842,  and  he  sets  forth  the  non-payment  as  the  ground  tor 
asking  the  Court  to  decree  a  sale;  whereas  there  is  no  un- 
dertaking on  the  part  of  Snyder,  in  this  agreement,  to  pay 
this  money ;  but  as  we  before  mentioned,  he  only  agrees 
to  perfect  the  title  in  himself;  not  to  remove  the  buildings, 
and  upon  the  perfection  of  the  title  in  himself  not  to  refuse 
to  execute  the  mortgage.  It  was  the  mortgage  which  se- 
cured the  payment  of  the  money. 

We  will  now  proceed  to  consider  the  third  and  last  ques- 
tion which  is.  What  decree  or  order  the  Court  should  have 
made  in  the  premises  ? 
—  46 
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This  article  of  agreement  is  not  a  mortgage,  although 
upon  certain  contingencies  it  was  to  be  a  deed  of  tmst  The 
Court  below  in  entering  the  decree  considered  it  a  mort- 
gage. In  the  decree  of  the  Court  the  following  language 
is  used :  ^'  It  appearing,  to  the  satisfaction  of  the  Court 
that  the  said  mortgage  was  given  by  the  defendant  to  se- 
cure the  payment  to  the  plmntiif  of  six  hundred  and  ten  dol- 
lars and  thirty-one  cents,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  and  it  appearing  that  there  is  now  due 
from  the  defendant  to  the  plaintiff,  including  interest  to 
this  day,  the  sum  of  five  hundred  and  fifty-three  dollars  and 
forty-one  cents,  it  is  therefore  ordered  and  decreed,"  Ac 
The  non-payment  of  the  money  and  the  amount  due  were 
the  only  matters  found  by  the  Court, — the  only  grounds 
of  the  decree. 

These  facts  do  not  authorize  a  decree  of  sale  of  the  prop- 
erty. 

Being  of  the  opinion  that  the  bill  of  itself  does  not  show 
sufficient  equity,  and  that  if  the  matters  therein  set  forth 
were  admitted  to  be  true  that  the  Court  would  not  be  auth- 
orized to  decree  a  sale,  we  do  not  deem  it  necessary  to  ex- 
amine any  other  objections  presented  in  the  case. 

The  decree  of  the  Court  below  is  reversed. 


*269  *Cox  and  Wife,  v.  Bunker  and  Wipe. 

Error  to   Wctshmgton. 

To  call  a  woman  a  "  whore  ''  is  actionable  without  proof  of  special  dam- 
ages (d). 


{d)  Approved  in  Beardsly  «.  Bridgman,  17  Iowa,  S90;  see  also  Bmitfa 
«.  Silence,  4  Iowa,  321 ;  Dailey  tf,  Reynolds,  4  Gr.  364 ;  Wilson  v.  Beigh- 
ler,  etux.  i  Iowa,  427  ;  Truman  v.  Taylor,  ib.  424 ;  Abrame  v.  Foshee 
8  Iowa,  274.  So,  any  words  imputing  to  a  female  a  want  of  chastity, 
are  actionable  per  ee,    Cleveland  v,  Detwiler  aux.Vi  Iowa,  d9Q. 
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This  was  an  action  on  the  case  for  slander,  instituted  in 
the  District  Court  of  Washington  county,  by  Stephen 
Banker  and  Louisa,  his  wife,  against  Cyrus  Cox  and  Jane, 
his  wife. 

This  case  was  tried  at  October  term,  1843,  and  a  verdict 
and  judgment  rendered  for  plaintiffs  for  $265. 

The  defendants  below  seek  to  reverse  this  judgment, 
because  the  Court  instructed  the  jury  that  to  call  a  female 
a  whore  was  actionable,  without  proof  of  special  dama- 
ges. 

The  facta  are  explicitly  stated  in  the  opinion  of  the 
Court. 

G.  W.  Teas,  for  plaintiffs  in  error. 

Bates  &  Caeleton,  for  defendants  in  error. 

By  the  Court,  Williams,  Jtistioe. — This  is  an  action 
for  words  spoken.  There  was  a  verdict  rendered  by  the 
District  Court  of  Washington  county  in  favor  of  the 
plaintiffs  and  against  the  defendants,  and  judgment  en- 
tered thereon  by  the  Court. 

The  errors  assigned  are  as  follows ;  viz  :  — 

1.  The  Court  erred  ia  instructing  the  jury  that  to  call 
a  female  a  wlwre  is  actionable,  without  proof  of  special 
damages. 

2.  The  Court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  The  Court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

There  is  but  one  question  presented  for  decision  to  this 
Court.  The  motion  for  a  new  trial,  as  well  as  that  in  ar- 
rest of  judgment,  was  based  upon  the  point  contained  in 
the  first  error  here  assigned. 

The  declaration  consists  of  several  counts,  setting  forth 
that  Louisa  Bunker  is  the  wife  of  Stephen  Bunker,  and  as 
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plaintiffs,  their  suit  was  brought  against  the  defendants  for 
damages  for  words  spoken  by  Jane  Cox,  one  of  the  de- 
fendants, wife  of  Cyrus  Cox,  who  is  also  made  a  defend- 
ant.    T^ie  words  laid  in  the  declaration  are  as  follows  :  — 

"  Mrs.  Bunker  is  a  whore,  and  I  can  prove  it.  Mrs. 
Bunker  is  a  dirty,  lying  bitch  and  a  whore,  and 
*270  I  can  swear  to  it  and  prove  it.  She  had  *cohabited 
with  her  brother-in-law,  and  that  the  children  were 
not  Stephen's ;  they  were  Jonathan  Bunker^s ;  Jonathan 
had  given  her  a  bee  stand ;  she  is  a  dirty  bitch ;  a  strum- 
pet, and  no  better  than  a  whore,  and  I  can  prove  it.  She 
is  a  nasty,  stinking  whore,  and  her  children  were  no  more 
Stephen's  than  they  were  your's.  (Meaning  Mrs.  Blue's, 
the  witness)." 

The  defendants  pleaded  the  general  issue  and  notice. 
Issue  being  joined,  the  cause  was  tried,  and  the  jury  ibnnd 
a  verdict  for  the  plaintiffs,  and  assessed  the  damages  at 
two  hundred  and  sixty  dollars  and  costs. 

Are  the  words  laid  in  the  declaration  actionable  ?  and 
can  plaintiffs  recover  without  proving  special  damage  to 
have  been  sustained  in  consequence  of  the  speaking  of 
them  ?  Our  opinion  is  that  they  are  actionable,  and  that 
proof  of  special  damages  need  not  be  made  to  enable  the 
plaintiffs  to  recover.  In  former  times  a  different  doctrine 
was  held  by  the  Courts ;  but  now  a  rule  which  is  founded 
in  the  soundest  reason  prevails.  The  reputation  of  a  fe- 
male for  chastity,  by  the  common  consent  of  mankind,  is 
regarded  with  peculiar  jealousy.  The  condition  of  women 
is,  therefore,  as  to  this  virtue,  such,  that  if  >5rord8  such  as 
are  here  laid  were  believed,  she  would  be  excluded  fit>m 
society,  and  set  aside  as  infamous  in  the  common  sense  of 
the  term. 

The  rule  which  has  been  adopted  in  the  case  of  Miller 
V,  Parish,  8  Pick.  R.  page  385,  is  the  proper  one.  Parker, 
Chief  Justice,  says,  ^'  It  is  objected  that  a  false  and  mali- 
cious charge  of  tbrnication  against  a  female  will  not  sua- 


JANUARY  TERM,  1844.  867 


Cox  and  Wife  v.  Bunker  and  Wife. 


tain  an  action  of  slandor,  because  fornication  is  not  a  crime 
at  common  law,  and  is  not  punishable  by  statute  with  ig- 
nominious punishment.  We  do  not  think  that  the  objec- 
tion is  valid ;  for  whenever  an  offense  is  charged,  which, 
if  proved,  may  subject  the  party  to  a  punishment,  though 
not  ignominious,  but  which  brings  disgrace  upon  the  party 
falsely  accused,  such  an  accusation  is  actionable."  By 
legislative  enactment  of  this  territory,  fornication  and 
adultery  are  made  punishable  by  fine  and  iniprisonmentr 
Act  of  1839,  page  164.  This  act  was  in  force  at  the  time 
of  the  speaking  of  the  words  laid,  and  of  the  alleged 
commission  of  the  crime  imputed  by  the  words  spoken. 
Taking  the  case  here  presented,  and  in  accordance  with 
the  universally  received  and  approved  doctrine,  that  the 
sense  in  which  words  are  received  by  the  world  is  that 
which  Courts  of  justice  ought  to  ascribe  to  them,  a  crime 
cognizable  by  the  law  and  punishable  by  fine  and  impris- 
onment, is  charged  upon  the  plaintiff,  Mrs.  Bunker,  and 
if  true,  would,  by  enforcement  of  the  law,  render  her 
amenable  thereto,  and,  by  infliction  of  the  punishment 
prescribed,  bring  her  into  disgrace.  With  this  view  of 
the  *case  the  words  laid  down  in  the  declaration  are  ac-  *271 
tionable.  But  in  the  case  of  Andres  and  wife  v.  Kop- 
penheaffer,  3d  Serg.  &  Rawie,  261,it  is  expressly  decided 
that  ^^  to  call  a  woman  a  whore  is  actionable  without  special 
damages,  because  the  crime  of  fornication  is  indictable ; 
and  to  call  a  married  woman  an  adulteress  is  actionable, 
because  indictable."  We  take  it  to  be  clear,  in  this  case, 
that  the  offense  imputed  to  the  wife  of  the  plaintiff  by  the 
words  spoken  would  have  subjected  her  to  indictment  and 
punishment  by  imprisonment,  and,  moreover,  attached  a 
moral  turpitude  inseparable  from  the  crime  of  adultery. 
Therefore,  it  was  not  necessary  to  give  proof  of  special 
damages  to  the  jury  on  the  trial  of  the  cause  below.  To 
charge  upon  a  woman  that  she  is  a  whore  would  be  likely 
to  exclude  her  from  the  society  of  virtuous  and  respectable 
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people,  and  prevent  her  from  such  connectioDB  in  life  as 
would  be  promotive  of  her  happiness.  This  appears  to  be, 
we  think  npon  good  authority,  as  precedent,  the  current 
of  modern  decisions,  and  we  have  no  hesitation  in  giving 
our  full  consent  to  so  righteous  a  principle. 
The  judgment  of  the  District  Court  is  affirmed. 


James  M'Kell  v.  Neil  and  Wife. 
Error  to  Des  Moines, 

The  Supreme  Court  will  not  infer  that  a  Judgment  by  de&alt  in  the 
Court  below  was  on  a  different  day  than  that  which  appears  In  the 
record. 

After  argument  it  is  too  late  to  raise  the  objection  that  the  errors  have 
not  been  assigned  by  rule  day. 

Grimes,  for  plaintiflf  in  error. 

BoBEB,  for  defendant  in  error. 

Peb  Cubiam,  Mason,  Chief  Justice.  —  The  defendants 
in  error  brought  suit  against  M'Kell,  returnable  to  the 
October  term,  1841.  That  term  appears  to  have  com- 
menced on  the  twenty- first  day  of  October,  and  a  judg- 
ment by  default  was  rendered  against  the  defendant  below 
on  the  twentieth  day  of  the  same  month.  This  was  clearly 
erroneous,  for  no  default  could  legally  have  been  rendered 

against  the  defendant  until  the  second  day  of  the 
*272  term.    There  is  probably  some  clerical  error  in  *thi8 

case,  but  we  have  no  means  of  correcting  that  mis- 
take,^ and  must  decide  upon  the  case  as  it  appears  in  the 
transcript. 

The  defendant  in  error  insists  that  there  was  no  as- 
signment of  errors  filed  by  the  third  day  of  the  term. 
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and  that  it  is  too  late  now  to  raise  anj  points  in  the  case. 
That  circumstance,  if  available  at  all,  should  have  been 
made  the  basis  of  a  motion  previous  to  the  argument. 

The  judgment  below  will,  therefore,  be  set  aside,  and 
the  case  remanded  to  the  Court  below  for  further  proceed- 
ings thereon. 

[Note.  —  At  the  next  term  of  the  Conrt  it  was  made  to  appear  that 
the  error  which  caused  the  above  reversal  was  clerical  only.  There- 
upon the  case  was  reinstated,  and  the  judgment  affirmed. 


John  McConnell  v.  Almeron  R.  Garpneb. 
Appeal  from  Johnson. 

The  Court  will  not  entertain  a  bill  filed  by  an  elder  of  a  church,  in  his 
name  and  right  as  an  elder,  to  secure  the  title  to  a  church  lot  granted 
to  the  church  of  which  he  is  a  member  and  elder  {e). 

The  petition  should  be  filed  in  the  name  of  the  church,  and  in  the  ab- 
sence of  an  incorporation  it  should  set  forth  the  names  of  all  the 
members  of  the  association. 

This  was  a  bill  in  chancery  filed  by  John  McConnell,  an 
elder  of  the  first  Presbyterian  church  of  Iowa  City,  against 
Almeron  R.  Gardner,  an  elder  of  the  TJniversalian  society. 

The  complainant  set  forth  that  in  November,  1840,  act- 
ing as  an  agent  and  elder  of  his  church,  and  under  the 
provisions  of,  and  in  accordance  with,  an  act  of  the  legis- 
lature granting  certain  lots  of  land  in  Iowa  City  for  church 
and  literary  purposes,  made  application  to  Chauncy  Swan, 
then  the  acting  commissioner,  for  the  west  half  of  the 
church  reservation,  in  block  No.  66,  for  the  purpose  of 
erecting  a  church  thereon,  and  entered  into  a  bond  with 
two  approved  securities,  &c.  That  it  was  positively  his  in- 
tention as  elder  and  agent  for  said  church  to  erect  a  build- 


er) See  Pipe  et  a2.  «.  Batemian  etalA  Iowa,  869. 
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ing  for  public  worship,  &c.    That  afterwards  the  defend- 

ant,  Grardner,  in  behalf  of  the  Universalian  Society,  well 
knowing  the  previous  application' of  complainant,  had 

*278  also  presented  a  bond  for  said  lot,  and  *had  com- 
menced operations  to  erect  a  church   edifice,  &c. 

The  bill  prayed  an  injunction,  and  general  relief. 

At  the  November  term  of  the  District  Court,  1841, 
Judge  Williams  presiding,  the  defendant,  by  Reagan  & 
Carleton,  his  attorneys,  moved  to  dismiss  the  proceedings 
for  the  want  of  equity  on  the  face  of  the  bill,  and  because 
the  complainant  had  full  and  complete  remedy  at  law. 
The  injunction  was  dissolved  and  the  bill  dismissed. 

From  which  decree  the  complainant  appealed  to  this 
Court. 

This  cause  was  elaborately  argued  by  the  counsel  for  the 
complainant  and  the  defendant,  and  numerous  authorities 
cited  upon  the  points  raised,  but  the  opinion  of  the  Court 
embraces  all  that  is  requisite  to  an  understanding  of  the 
case. 

Calkin  &  Lowe  for  complainant. 

Reagan,  Gilbert  &  Carleton  for  defendant. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  first  ques- 
tion arising  in  this  case  is  whether  there  are  proper  parties 
thereto.  Is  the  petition  filed  for  and  in  behalf  of  McCon- 
nell, or  of  the  church,  or  of  both.  Evidently  McConnell 
himself  is  the  sole  complainant.  It  is  true  he  sets  forth 
that  he  is  elder  of  the  church,  but  is  merely  diacriptioper^ 
sonoB.  The  petition  sets  forth  the  grievances  of  no  person 
but  himself — the  remedy  sought  is  his.  "In  considera- 
tion whereof  and  inasmuch  as  your  orator  is  without  rem- 
edy." —  "May  it  please  your  honor  to  grant  unto  your  ora-- 
tor  a  writ  of  summons."  —  "  And  may  your  honor  also 
grant  a  writ  of  injunction  to  your  orator,^'*  These  expres- 
sions, we  think,  clearly  decide  the  character  of  the  petition 
in  relation  to  the  party  complainant. 
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That  party  is  the  mere  agent  of  the  church.  It  is  true, 
he  describes  himself  also  as  elder,  but  wha^  are  his  fanc- 
tions  by  virtue  of  that  office  we  cannot  judicially  know. 
An  agent  in  a  ca£e  like  this  should  certainly  file  the  peti- 
tion in  the  name  and  behalf  of  his  principal. 

It  would  doubtless  be  more  convenient  to  allow  the  agent 
to  sue  in  his  own  name,  but  such  a  convenience  can  only 
be  procured  through  an  act  of  the  legislature.  As  a  gen- 
eral rule,  all  the  members  of  a  voluntary  association  should 
be  joined  in  the  petition,  but  to  prevent  the  inconvenience 
and  delay  which  such  a  requirement  would  occasion,  where 
the  members  are  numerous,  Coiirts  of  equity  have  of  late 
countenanced  the  mode  of  a  part  commencing  pro- 
ceedings in  behalf  of  all.  *But  the  petition  in  such  *274 
a  case  should  set  forth  facts  to  justify  that  course. 

In  the  present  case  it  does  not  appear  that  the  number 
of  associated  members  is  so  great  as  to  create  inconvenience 
in  having  all  their  names  joined.  Nor  is  the  proceeding 
instituted  by  McConnell  in  behalf  of  the  association,  but 
for  himself  alone,  although  it  would  be  reasonable  to  infer 
that  his  success  would  redound  to  the  exclusive  benefit  of 
the  whole  association.  That  is  a  matter,  however,  which 
should  not  be  left  to  inference. 

But  it  is  said  that  McConnell  has  a  personal  interest  in 
this  matter,  having  signed  the  bond  to  the  territory,  in  pur- 
suance of  the  statute.  So  have  the  other  two  securities  in 
that  bond.  Can  either  of  them,  therefore,  bring  suit  in 
his  own  name?  No;  the  petition  should  have  been  filed 
in  the  name  of  the  Presbyterian  church.  In  the  absence 
of  an  act  of  incorporation  it  should  have  set  forth  the 
names  of  all  t];ie  members  of  the  association,  or  it  should 
have  been  brought  by  some  of  the  members  for  and  in  be- 
half of  all. 

It  was  also  contended  in  the  argument  that  the  statute 
directed  the  deed  to  be  ma^e  out  and  delivered  to  the 
agent,  and  that  therefore  the  intention  must  have  been 
—46 
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to  vest  the  agent  with  the  right  to  sne  in  this  manner. 
This  is  clearly  a  non  aequitur.  The  deed  is  to  be  given  to 
the  church,  but  to  be  delivered  into  the  hands  of  its  agent. 
The  business  is  to  be  transacted  by  the  agent,  it  is  true,  but 
it  must  be  done  in  the  name  and  for  the  benefit  of  the 

principal. 

We  think,  then,  that  McConnell  has  shown  no  such  in- 
terest in  himself  as  to  justify  him  in  seeking  a  remedy  in 
his  own  name ;  that,  therefore,  as  between  the  present 
parties  there  is  no  equity  in  the  bill,  and  that  the  decree  of 
the  Court  below,  dismissing  the  same,  was  correct,  for  that 
reason  alone.  It  will  therefore  be  unnecessary  to  consider 
the  other  points  made  in  the  case. 

Judgment  affirmed. 


♦275  *Jacob  Marshall  and  Willum  B.  Whitesidbs 

V.  John  D.  Bush. 

Appeal  from  Dvhuque. 

Where  A  has  a  pre-emptory  right  to  a  lot  of  land  belonging  to  the 
United  States,  sells  the  same  to  B  and  takes  a  mortgage  to  secure  the 
payment  of  the  consideration  money,  if  B  afterwards  purchases  the 
same  land  firom  the  United  States  at  public  auction,  and.thus  prevents 
A  from  obtaining  the  fee  simple  title,  with  power  to  fulfill  his  en- 
gagement, he,  B,  cannot  set  up  his  title  from  the  United  States  in  bar 
to  the  foreclosure  of  the  mortgage  (/). 

The  title  which  the  mortgagee  obtains  enures  to  the  benefit  of  the  mort- 
gagor. 

William  B.  Whitesides,  in  1839,  claimed  to  own  the  legal 
interest  in  two  lots  in  the  town  of  Dubuque,  numbered 
seven  and  one  hundred  and  ninety-four  (which  was  laid  off 
by  the  United  States),  for  the  benefit  of  Jacob  Marshall. 

(/)  See  Wickersham  9.  Reeves  &  Miller,  1  Iowa,  418 ;  State  «.  Lake, 
17  Iowa,  215;  Wilhelmi  v.  Leonard,  18  Iowa,  880;  Yannice  «.  Bergen, 
16  Iowa,  665. 
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Whitesides  claimed  to  have  the  pre-emptive  right  to  said 
lots  and  held  the  certificates  of  the  commissioners  for  lay- 
ing off  the  towns  of  Dubuque,  &c.,  and  that  be  was  en- 
titled to  the  pre-emption  to  said  lots. 

Marshall  and  Whitesides  agreed  to  sell  said  lots  to  Bush 
for  $3,000,  and  Whitesides  conveyed  to  him  by  deed  of 
genoral  warranty.  Bush  paid  down  $1,500  and  gave  his 
note  for  the  other  $1,500,  payable  the  first  October  follow- 
ing, and  mortgaged  the  lots  by  deed  of  general  warranty 
to  secure  the  payment  of  the  note,  which  was  payable  to 
Marshall. 

Bush  failing  to  pay  the  note  when  it  became  due,  White- 
sides  &  Marshall  filed  their  bill  to  foreclose  the  mortgage, 
and  for  the  sale  of  the  lots.  Bush,  in  his  answer  set  up  in 
defence :  — 

1.  That  at  the  time  of  the  sale  aforesaid  Whitesides  & 
Marshall  had  no  pre-emptive  right  to  the  lots. 

2.  That  after  the  purchase  by  him,  as  aforesaid,  in  Sep- 
tember, 1840,  Whitesides  relinquished  his  right  of  pre- 
emption to  the  lots,  against  the  will  of  Bush,  and  that  they 
were  put  up  to  public  sale,  and  that  Bush  became  the  pur- 
chaser of  one  of  the  lots  and  Whitesides  of  the  other,  and 
that  the  sale  and  purchase,  as  aforesaid,  released  Bush 
from  all  obligation  to  pay  the  residue  of  the  purchase 
money. 

The  Court  below,  by  their  decree,  found  that  there 
was  due  at  the  date  *of  the  decree,  July  12,  1842,  *276 
for  principal  and  interest,  the  sum  of  $1,608.82,  and 
decreed  a  foreclosure  of  the  equity  of  redemption  and  a 
sale  of  the  property  to  pay  the  balance  due. 

The  testimony  adduced  showed  that  at  the  time  of  the 
sale  Whitesides  had  a  certificate  from  the  commissioners 
for  the  pre-emption  of  said  lots.  That  Whitesides  &Bush 
were  in  possession  of  the  property  sold  by  their  tenant ; 
that  they  assigned  the  lease  to  Bush,  and  he  went  into 
possession  of  tiie  same,  and  had  continued  in  quiet  posses- 


364  SUPREME  COtJET  OF  IOWA. 


Jacob  Marshall  and  William  B.  Whitesides  t>.  John  D.  Biuh. 

aion  thereof.  That  said  lots  were  improved  at  the  time, 
and  that  Whitesides  then,  and  prior  thereto,  claimed  the 
same  nnder  the  original  takers  up  and  improvers,  and  had 
continued  in  sach  possession  up  to  the  time  of  the  sale  to 
Bash,  as  aforesaid ;  that  at  the  time  of  sale  the  house  and 
lots  were  under  rent  at  $70  per  month. 

That  subsequent  to  the  sale  such  proceedings  were 
had  in  the  land  office  at  Dubuque,  that  the  certificates  of 
pre-emption  aforesaid  were  not  allowed  by  the  land  office, 
and  Bush  was  refused  the  right  to  enter  the  lots  by  pre- 
emption. By  agreement,  Bush  was  to  enter  the  lots  and 
furnish  the  money  for  so  doing.  That  in  order  to  perfect 
the  title  to  the  lots,  Whitesides  informed  Bush  that  he 
should  relinquish  his  right  to  them  to  the  United  States, 
and  that  Bush  would  attend  the  sale  and  buy  them  in, 
under  his  contract  with  Whitesides ;  he  wolild  make  no 
opposition  to  his  so  doing.  But  that  he.  Bush,  would  not 
do  this ;  that  he,  Whitesides,  would  buy  in  the  lots  himself 
in  order  to  make  good  the  title  to  Bush. 

That  Whitesides  did  accordingly  relinquish,  and  made 
arrangements  to  purchase,  as  aforesaid,  of  all  of  which 
Bush  had  due  notice. 

That  the  lots  were  put  up  at  public  sale  and  Whitesides 
became  the  purchaser  of  lot  No.  194,  and  by  his  agent  bid 
for  No.  7,  but  that  Bush  overbid  him,  and  became  the  pur- 
chaser thereof.  That  Whitesides  and  Bush  were  the  only 
bidders  for  the  lot. 

The  decree  in  favor  of  the  complainants  was  made  at 
the  February  term,  1842,  Judge  Wilson  presiding.  And 
is  as  follows ;  to -wit :  — 

"  And  now  at  this  day  comes  the  complainants,  by  Davis 
&  Crawford,  their  solicitors,  and  the  respondent,  by  John  V. 
Berry,  his  attorney,  and  the  Court  being  ready  to  decide 
this  cause  upon  the  pleading,  exhibits,  and  testimony  pro- 
duced by  the  parties,  and  the  solemn  arguments  thereupon 
had  at  the  last  term  of  this  Court,  do  find  that  the  respon- 
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dent  executed  his  note  and  gave  his  mortgage  upon  lots 
Nos.  7  and  194,  in  the  city  of  Dubuque,  as  designated  in  the 
government  plat  thereof,  for  the  securing  the  payment  of 
one  thousand  five  hundred  dollars  of  the  principal  of 
said  *note,  as  the  complainants  in  their  bill  of  com-  *277 
plaint  have  alleged.    And  the  Court  doth  further  find 
that  no  sufficient  matter  has  been  shown  and  sustained  by 
the  defendant  to  exempt  said  property  from  the  liability  of 
aaid  mortgage ;  and  the  Court  doth  further  find  that  of  the 
said  note  of  one  thousand  seven  hundred  and  ninety  dol- 
lars, fifteen  hundred  dollars  of  which  was  secured  by  said 
deed  of  mortgage  mentioned  in  the  pleadings,  there  re- 
mains due  one  thousand  six  hundred  and  eight  dollars  and 
eighty-two  cents.    The  Court  doth  therefore  judge  and  de- 
cree that  the  respondent  pay  to  the  said  Jacob  Marshall, 
the  payee  of  said  sum  of  one  thousand  six  hundred  and 
eight  dollars  and  eighty-two  cents,  with  interest  thereon  at 
six  per  cent  per  annum  until  paid,  within  ten  days  from  the 
date  of  this  decree,  together  with  the  costs  of  the  complain- 
ants about  their  suit  in  this  behalf  expended,  to  be  taxed 
by  this  Court.  And  in  default  thereof,  the  Court  doth  hereby 
order,  adjudge,  and  decree,  that  the  said  lots  and  appurte- 
nances be  sold  by  the  sheriff*  of  this  county,  as  lands  are  sold 
under  execution,  issuing  from  the  common  law  side  of  said 
Court,  and  that  said  complainants  have  execution  for  the 
said  sum  of  one  thousand  six  hundred  and  eight  dollars  and 
eighty-two  cents,  and  costs  of  suit,  in  case  default  be  made 
in  the  said  payment." 
From  which  decree  the  defendant  appealed  to  this  Court. 

Davis  &  Cbawfobd,  for  complainants. 

Berby,  for  defendant. 

Pbb  Cubiam,  Mason,  Chief  Justice. —  The  petition  in 
this  case  sets  forth  the  ordinary  case  for  the  foreclosure  of 
a  mortgage.    The  answer  admits  all  the  material  all^a- 
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tions  in  the  petition,  but  sets  np  new  matter  in  avoidance. 
This  requires  proof.  Did  this  proof  fully  sustain  the  alle- 
gations in  the  answer,  the  defense  would  be  complete. 
Such  misrepresentation  and  fraud  are  charged  in  relation 
to  the  transaction  as,  if  true,  to  render  the  whole  invalid. 

The  first  and  most  material  of  these  allegations  is,  that 
the  complainants  represented  to  the  defendant  that  they 
had  a  perft^ct  pre-emption  right  to  the  town  lots  which  are 
the  subject  of  the  mortgage  now  sought  to  be  foreclosed, 
at  the  time  of  the  sale  and  mortgage  as  set  forth  in  the 
petition  in  this  case,  and  that  they  well  knew  at  the  time 
that  they  had  no  sii^h  pre-emption  right 

The  proof  sustains  this  allegation  so  far  as  concerns  the 
representation  aforesaid,  but  fails  to  show  that  they  knew 
the  same  to  be  false ;  so  far  from  this  it  does  not  ap- 
*278  pear,  but  that  the  statement  itself  was  literally  *true. 
It  is  abundantly  proved  that  one  of  the  complainants 
had  the  pre-emption  certificates  from  the  commissioners 
for  the  lots  in  question,  and  for  aught  that  appears,  those 
certificates  were  genuine  and  valid.  Their  very  represen- 
tations to  that  efiTect,  when  called  for  as  admissions,  are  legit- 
imate testimony  on  the  subject,  sufficient  to  establish  the 
tiact  itself,  unless  disproved. 

The  only  circumstances  I  recollect  tending  to  disprove 
that  conclusion  are,  that  Whitesides  relinquished  his  cer- 
tificate, and  that  Bush  was  unsuccessful  in  endeavoring  to 
obtain  a  title  from  the  land  office  by  virtue  of  the  certificate. 
These  circumstances  are  by  no  means  conclusive  and  hardly 
sufficient  to  counterbalance  the  evidence  on  the  other  side, 
and  furnish  no  proof  whatever  of  a  fravdvZeni  misrepre- 
sentation. 

Similar  allegations  of  fraud  are  also  made  in  relation  to 
the  bar  fixtures,  as  well  as  to  the  ability  and  punctuality  of 
Hale,  in  relation  to  making  payments,  but  these  seem 
wholly  unsupported  by  proof.  The  charge  of  frand  is, 
therefore,  altogether  unsustained. 
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The  illegality  of  the  transaction  is  also  relied  upon  as 
another  ground  of  defence,  but,  as  it  seems  to  me,  with- 
out any  good  reason.  This  Court  has  often  decided  that 
traffic  in  the  public  lands,  even  before  the  obtaining  of  a 
pre-emption,  was  contrary  neither  to  the  laws  nor  policy  of 
the  general  government.  Much  less  can  the  contract  in 
this  case  be  illegal,  which  was  made  in  relation  to  land  for 
which  certificates  of  pre-emption  had  previously  been  issued 
by  commissioners  acting  by  the  authority  of  Congress. 
There  was  no  contract  that  the  defendant  should  not  bid  at 

■ 

the  public  sale. 

A  third  cl^s  of  objections  set  forth  in  the  assignment 
of  errors,  refers  to  a  want  or  failure  of  consideration  for 
the  mortgage  in  question.  It  is  said  that  inasmuch  as  the 
mortgage  was  given  to  secure  the  purchase  money  for  the 
lots  sold  by  complainants  to  defendant,  and  inasmuch  as 
the  complainants  are,  by  their  own  act,  made  unable  to 
convey  one,  and  the  most  valuable  of  those  lots,  they  have 
no  right  to  the  purchase  money  remaining  now  due.  We 
are  lefl  much  in  the  dark  with  regard  to  the  sale  from  com- 
plainants to  defendant.  It  is  alleged  on  the  one  side  and 
admitted  on  the  other,  that  such  a  transaction  took  place, 
but  the  .deed  is  not  exhibited  and  we  are  uninformed  as  to 
the  real  nature  of  that  transaction.  Was  that  instrument 
a  deed  of  warranty  or  a  mere  quit  claim  ?  If  the  latter,  the 
defendant  is  clearly  remediless  where  there  has  been  no 
fraud. 

But  suppose  it  to  have  been  a  deed  of  warranty,  has 
there  been  a  breach  of  that  warranty  ?  If  so,  has  not 
such  breach  resulted  from  the  *act  of  the  defendant  *279 
himself?  The  defendant  has  certainly  received  no 
detriment  from  the  course  events  have  taken.  He  has  ob- 
tained a  perfect  title  by  the  payment  of  the  purchase  money 
to  the  United  States,  which  is  exactly  what  he  had  con- 
tracted for.  If  he  has  paid  more  than  the  minimum  price, 
the  necessity  of  so  doing  resulted  from  his  own  act.    But 
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there  is  no  stipulation  that  he  should  only  pay  the  mini- 
mum price.  Had  he  not  interfered  in  the  matter,  the  com- 
plainants would  have  fulfilled  their  engagement  to  him. 
There  were  no  bidders  at  the  sale  but  the  parties  to  this 
suit.  It  is  true,  the  defendant  had  a  perfect  right  to  bid  at 
the  public  sale,  but  if  by  so  doing  he  prevented  the  com- 
plainants from  being  able  to  fulfill  their  contract  with  him, 
he  has  no  right  to  complain,  especially  as  no  damage  has 
resulted  to  him  on  that  account. 

The  case  of  Hull  v.  Cunningham^s  executors^  1  Mun.  R. 
330,  corroborates  the  position  here  taken  to  the  fullest  ex- 
tent. In  that  case  A  had  purchased  a  tract  of  land  of  B, 
embraced  within  certain  boundaries.  Contrary  to  the  snp- 
position  of  both  parties,  it  was  afterwards  ascertained  that 
a  considerable  portion  of  the  tract  was  not  owned  bj 
B,  but  was  government  land  belonging  to  the  state.  A, 
upon  learning  this  fact,  entered  the  land  himself,  and  then 
filed  his  bill  for  a  pro  ra^  reduction  of  the  amount 
of  the  purchase  money.  The  Court  held  that  all  A  had 
a  right  to  claim  was  the  amount  he  had  advanced  for  the 
entering  of  the  land,  together  with  a  reasonable  com- 
pensation for  his  trouble ;  a  rule  which,  applied  to  this  case, 
would  leave  the  defendant  remediless  on  the  point  we  are 
noiiv  discussing. 

As  to  the  relinquishment  by  Whitesides  in  opposition  to 
the  wishes  of  Bush,  that  is  a  matter  to  which  no  valid  ob- 
jection can  be  made  by  the  latter.  At  their  own  peril  the 
complainants  had  a  right  to  take  that  step.  Had  they 
failed  to  secure  the  property  without  any  interference  from 
Bush,  he  would  then  have  had  his  remedy.  But  in  order 
to  be  in  a  condition  to  take  advantage  of  that  measure,  he 
ought  not  to  have  been  himself  the  cause  of  its  failure.  If 
the  complainants  were  irresponsible  so  that  he  would  have 
been  unsafe  in  relying  upon  his  remedy  over  against  them, 
he  would  have  been  perfectly  right  in  bidding  at  the  sale  or 
taking  any  other  step  proper  for  securing  his  own  interest, 
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biit  the  most  he  could  claim  against  the  complainants  in 
such  a  case  would  be  a  compensation  for  the  expense  to 
which  he  had  been  subjected  by  their  relinquishment,  which 
in  the  present  case  is  just  nothing  at  9II. 

The  counsel  for  the  defendant  treats  this  case  as  though 
it  were  a  bill  filed  to  enforce  a  specific  performance.  Under 
the  old  English  law  and  practice,  such  a  view  of  the 
matter  would  have  been  more  correct.  But  *under  *280 
the  law  and  practice  in  the  United  States  generally, 
and  particularly  in  this  territory,  the  foreclosure  of  a  mort- 
gage is  very  difi^rent  from  the  enforcing  of  a  specific 
performance.  It  is  a  means  provided  by  law  for  the  col- 
lection of  a  debt.  The  debt  is  the  principal ;  the  mortgage 
merely  the  security.  The  mortgagee  does  not  obtain  pos- 
session of  the  property  mortgaged,  but  such  property  is 
sold  for  the  purpose  of  discharging  the  debt.  It  is  no  more 
the  enforcing  of  a  specific  performance  than  is  the  sale  of 
a  house  on  a  proceeding  under  the  mechanics'  lien  law. 

Much  is  said  of  illegal  combination  and  the  countenance 
which  this  Court  may  give  to  it,  but  these  observations 
seem  to  me  to  be  founded  in  but  a  slight  degree  upon  the 
evidence  in  the  case.  But^  even  if  ail  the  facts  to  which 
the  counsel  alludes  had  been  set  forth  in  the  evidence,  it  is 
doubtful  whether  it  would  have  made  much  change  in  the 
result  We  cannot  step  out  of  our  legitimate  path  to  pun- 
ish ofi^enses,  however  much  they  may  be  deserving  of  it.  If 
the  complainants  Imve  been  guilty  of  an  ofibnse  let  them  be 
punished  according  to  law,  bi>t  they  are  not  thereby  become 
outlaws,  so  that  Courts  of  justice  are  to  be  closed  against 
them.  Their  illegal  proceedings,  if  there  were  any  such, 
have  not  been  so  connected  with  and  incorporated  into 
this  transaction  as  to  render  the  whole  invalid.  The  deed 
from  one  of  the  parties,  and  the  mortgage  from  the  other, 
were  legally  given,  and  if  there  was  an  illegal  combination 
in  relation  to  the  bidding  at  the  public  sale,  it  was  wholly 
—47 
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inoperative  so  far  as  this  case  is  coDcerned.     At  all  events 
it  was  no  part  of  this  transaction. 

But  it  is  contended  that  this  Court  has  no  right  to  fore- 
close this  mortgage,  inasmuch  as  it  would  create  a  title  in 
opposition  to  the  laws  of  the  United  States.  If  it  would 
have  such  an  eflTect,  the  proposition  would  be  evidently  cor- 
rect. But  It  would  have  no  such  an  effect  unless  it  can  be 
shown  that  where  lands  are  purchased  from  the  govern- 
ment those  lands  can  never  afterwards  be  sold  for  debt. 

Bush  mortgaged  lands  to  which  he  had  not  a  good  title. 
Such  a  title  was,  however,  afterwards  obtained.  This 
enures  to  the  benefit  of  the  mortgagee.  1  Powell  on  mor^ 
gages,  190.  Counsel  seem  to  entertain  an  idea  that  there 
is  some  magic  in  a  title  obtained  from  the  United  States. 
Such  a  title  is,  however,  endowed  with  no  peculiar  attri- 
butes. .  It  is  to  be  considered  on  the  same  footing  with  one 
obtained  from  an  individual,  and  treated  in  the  same  way. 
It  is  just  as  liable  to  be  sold  on  execution.  If  land  is 
mortgaged,  and  aftewards  such  a  title  is  obtained,  it  enures 
in  equity  to  the  benefit  of  the  mortgagee  in  the  same 
*281  manner.  The  ^foreclosure  of  this  mortgage  will  not 
be  creating  a  title  in  opposition  to  the  laws  of  the 
United  States.  It  will  be  merely  directing  lands  to  be  sold 
for  the  purpose  of  discharging  a  debt  secured  by  mortgage 
upon  those  lands  which,  by  the  general  rules  of  law,  are 
made  subject  to  such  mortgage. 

It  is  al@o  contended  that  lands  are  not  subjected  to  the 
control  of  our  laws  until  a  patent  has  issued  for  the  same. 
I  think  there  is  no  evidence  in  this  case  showing  that  a 
patent  has  not  issued,  and  the  party  relying  upon  a  fact  to 
support  his  case  must  show  that  fact.  But  suppose  the  pat- 
ent has  not  issued,  our  law  makes  the  receiver's  receipt  ev- 
idence of  title.  But  here,  again,  the  counsel  for*  the  de- 
fendant insists  that  such  a  law  is  of  no  force,  and  cites  the 
case  of  Wilcox  v.  Jackson,  13  Peters,  498.  In  that  gbm 
the  decision  went  no  further  than  to  declare  that  where  a 
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patent  has  not  issued  tor  a  part  of  the  public  lands,  a  state 
has  no  power  to  declare  any  title  less  than  a  patent,  valid 
against  a  claim  of  the  United  States^  to  the  land^  or  against 
a  title  held  under  a  patent  granted  hy  the  United  States. 
I  know  of  no  authority  denying  to  a  state  or  territory  the 
power  of  rendering  the  receipt  of  the  receiver  evidence  of 
title,  unless  the  same  comes  intp  collision  with  a  patent  or 
with  a  claim  of  the  United  States.  Neither  of  these  are 
set  up  in  the  present  instance. 

Another  point  made  by  the  appellant  in  this  case  is  that 
there  should  have  been  a  deduction  made  for  the  fixtures 
that  belonged  to  Hale;  but  I  think  this  point  is  unsustained 
by  the  testimony.  The  deed  to  Bush  not  being  made  an 
exhibit,  we  are  unable  to  say  whether  the  fixtures  were 
sold  to  him  or  not.  The  party  claiming  the  deduction 
should  have  shown  affirmatively  his  right  thereto. 

I  think,  therefore,  the  decree  of  the  Court  below  should 
be  affirmed. 


Lowe  &  Hickok,  plaintiffs  in  error,  v.  Ganby,  defend- 
ant in  error. 

Error  to  Des  Moines.  ' 

A.  plaintiff  in  an  action  of  assumpsit,  founded  upon  a  book  account,  is 
not  allowed,  upon  liisown  motion,  to  introduce  his  books  of  entry  as 
evidence  in  his  own  behalf  (^). 

*Our  statutes  in  relation  to  this  species  of  evidence  have  changed  *282 
the  mlea  which,  at  common  law,  allowed  a  party  to  testify  to 
the  correctness  of  any  item  charged  in  the  demand  or  set  off. 

(^)  A  contrary  rule  is  established  by  statute  and  abjudicated  casea 
Rev.  §  8999 ;  Lord  «.  Ellis,  9  Iowa,  301 ;  Hanson  &  Hanson  t  Kirtly, 
11  Iowa,  665 ;  Eyre  o.  Cook,  9  Iowa,  186 ;  Yieths  9.  Hagge,  8  Iowa,  168; 
Young  V.  Jones,  i&.  219;  Snell  &  Butterworth  t^.  Eckerson,  i&.  284; 
Sloan  V.  Ault,  ib.  229 ;  Ajiderson  «.  Ames  &  Co.  6  Iowa,  487 ;  BurneU, 
GiUett  &  Ca  0.  Dunlap,  11  Iowa,  446. 
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This  was  an  action  of  assumpsit,  brought  by  Jacob  Gan- 
by  against  Enos  Lowe  and  Luther  W.  Hickok,  partners,  &c. 

The  declaration  contained  three  counts :  1.  For  goods 
sold  and  delivered.  2.  For  drugs  and  medicines  sold  and 
delivered.     3.     On  account  stated. 

Plea,  general  issue.  Verdict  and  judgment  for  the 
plaintiff  for  $120. 

From  the  bill  of  exceptions  taken  in  this  cause  it  ap- 
pears that  on  the  trial  below,  the  plaintiff,  after  introduc- 
ing evidence  to  the  general  correctness  of  his  books,  and 
the  delivery  to  the  defendants  below  of  some  of  the  items 
in  his  bill  of  particulars,  and  that  he,  Ganby,  had  no  clerk 
during  the  time  that  the  account  accrued,  proposed  to  in- 
troduce his  books  of  original  entries,  and  be  sworn  himself 
as  to  their  correctness,  to  which  the  defendants  below  ob- 
jected, but  the  objection  was  overruled,  and  the  plaintiff 
sworn  and  examined;  that  the  plaintiff  had  instituted 
suit  against  Lowe  &  Hickok  in  their  partnership  charac- 
ter for  the  recovery  of  a  number  of  items,  some  of  which 
were  charged  to  Dr.  Enos  Lowe,  in  his  individual  charac- 
ter, and  some  to  Lowe  &  Hickok,  for  which  defendants 
moved  for  a  non-suit,  which  motion  was  overruled. 

Lowe  &  Hickok  brought  their  writ  to  reverse  the  judg- 
ment below,  and  assign  for  error  :  — 

1.  The  Court  erred  in  allowing  the  plaintiff  below  to 
be  sworn,  and  to  introduce  his  own  books  of  entry,  on  his 
own  motion,  as  evidence  in  his  own  behalf,  as  set  out  in 
the  first  part  of  bill  of  exceptions. 

2.  The  Court  erred  in  not  excluding  the  individual 
items  of  plaintiff's  demand  in  the  Court  below. 

8.  The  Court  erred  in  reiidering  judgment  against 
Lowe  &  Hickok  for  the  individual  items  of  account  charged 
against  Lowe  &  Hickok,  as  per  second  part  of  bill  of  ex- 
ceptions. 

4.  The  books  of  supposed  original  entry  of  plaintiff 
below  were  improperly  introduced  as  evidence  to  the  jury. 
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5.  The  Court  erred  in  not  instructing  the  jury  as  in 
case  of  a  non-suit. 

Henn,  Morgan  &  Stockton,  for  plaintiffs  in  error. 

HuGiNS  &  Mills,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  main 
*283  question  to  be  *considered  in  this  case  is  whether 
the  admission  of  the  book  of  original  entries  of  the 
plaintiff  below,  in  the  manner  set  forth  in  the  bill  of  ex- 
ceptions, was  regular  and  legal.  Such  books  of  entries 
are  admitted  as  evidence  by  the  Courts  of  most  of  the 
states  of  the  Union,  under  regulations  differing  somewhat 
in  the  different  sections  of  the  country. 

We  shall,  therefore,  feel  constrained  to  regard  evidence 
of  this  nature  (in  some  form  or  other)  as  legitimate,  unless 
our  statute  has  so  changed  our  condition  as  to  require  its 
exclusion. 

The  admission  of  testimony  of  this  nature  is  a  radical 
departure  from  one  of  the  fundamental  rules  of  evidence, 
by  permitting  a  party  to  manufacture  proof  for  himself. 
But,  from  the  necessity  of  the  case,  such  evidence  has  been 
deemed  admissible,  the  Courts  deeming  it  better  to  disre- 
gard even  a  salutary  rule  of  law  than  to  leave  a  large  class 
of  creditors  remediless. 

Our  statute,  however,  has  done  away  with  this  necessity. 
It  allows  the  creditor  to  summon  the  opposite  party  as  a 
witness,  and  lest  his  ignorance  or  want  of  memory  should 
leave  the  evidence  defective,  the  act  of  January  28th, 
18^2,  which  was  in  force  when  this  cause  was  tried  below, 
provides  "  that  upon  the  examination  of  either  party  upon 
the  application  of  the  opposite  party  in  any  suit  in  any 
Court  in  this  territory,  said  suit  being  founded  on  contract, 
should  said  party  be  unable  to  testify  to  the  correctness  or 
incorrectness  of  any  item  or  items  in  the  demand  or  set- 
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off,  the  party  wishing  said  demand  or  set-off  shall  be  al- 
lowed to  swear  to  the  correctness  of  said  item  or  items, 
provided  they  shall  have  been  charged  by  him  in  a  r^u- 
lar  account;  and  he  shall  prove,  by  competent  testimony, 
that  he  is  in  the  habit  of  keeping  his  accoant  or  accounts 
correctly.'-     Statutes  of  1641-2,  page  21. 

We  think  that  after  the  enactment  of  these  statutes  the 
argument  of  '^  necessity "  had  ceased  to  have  its  force. 
The  creditor  was  no  longer  destitute  of  testimony  to  prove 
his  demand.  The  law  had  jsstablished  a  rule  different 
from  that  settled  upon  by  the  Courts.  It  covered  the  same 
ground,  was  of  paramount  obligation,  and,  therefore,  su- 
perseded the  other.  It  prescribed  the  conditions  upon 
which  a  creditor  might  swear  to  his  own  account  It  au- 
thorized this  to  be  done  where  the  debtor,  having  beeu 
first  called  upon,  refused  to  swear,  or  if,  when  sworn,  his 
knowledge  or  recollection  was  defective ;  provided,  the 
creditor  should  first  prove  that  he  was  in  tlie  habit  of  keep- 
ing his  accounts  correctly.  What  necessity  for  this  statu- 
tory provision,  if  it  was  the  intention  of  the  law  to  allow 
the  creditor  to  be  sworn  in  the  manner  permitted  by  the 
Court  below  in  the  present  case  ?  Why  give  him 
*284  the  privilege  of  being  *sworn  after  he  had  first 
called  upon  the  opposite  party,  if  he  had  the  right 
of  being  so  sworn  in  the  first  instance?  We  think  it 
may  be  fairly  inferred  that  the  statutory  provision  we  have 
been  considering  was  intended  as  a  substitute  for  any  and 
all  the  rules  on  this  subject  which  had  been  established  by 
the  Courts.  At  all  events,  it  did  away  with  the  necessity 
of  the  latter,  which  was  its  sole  foundation. 

It  will  be  objected  that,  by  the  statutory  rule  a  great 
hardship  is  imposed  upon  the  creditor,  he  being  bound  to 
trust  his  whole  case  to  the  veracity  of  his  antagonist. 
True,  but  is  it  more  unreasonable  to  rely  upon  the  oath  of 
the  debtor  than  upon  the  book  of  entries  of  the  creditor  i 
The  proper  answer  to  this  qaeistion  becomes  the  more  eW; 
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dent  when  we  reflect  that  the  one,  in  giving  credit,  per- 
forms a  voluntary  act.  He  can  protect  himself  from  loss 
by  refasing  to  trust  his  customers.  But  the  debtor  has  no 
such  protection  against  a  dishonest  trader,  whose  books 
may  contain  charges  of  goods  never  sold  ;  and,  although 
the  salutary  rule  which  requires  proof  that  some  of  the 
articles  were  delivered,  prevents  a  person  from  being  placed 
wholly  at  the  mercy  of  the  books  of  one  with  whom  he  has 
never  had  dealings,  still,  he  must  be  prudent  and  distrustful 
to  a  most  extraordinary  degree  if  he  does  not,  by  the  pur- 
chase of  one  or  two  trifling  articles,  render  himself  liable  to 
a  trumped  up  amount  of  hundreds  of  dollars  by  one  who  is 
sufficiently  dishonest  to  resort  to  such  villainy.  We  think, 
therefore,  so  far  from  the  existence  of  a  necessity  for  the 
continuance  of  the  rule  established  by  the  Courts,  the  stat- 
utory rule  is  far  preferable.  The  reason,  therefore,  for  the 
departure  from  the  good  old'common  law  rule  of  evidence 
having  ceased,  we  regard  it  as  the  duty  of  the  Courts  to 
retrace  their  steps,  and  to  abrogate  their  rule.  Which  had 
nothing  but  necessity  for  its  justification,  even  although 
the  statute  may  not  directly  require  it. 

The  judgment  below  will,  therefore,  be  set  aside,  and  a 
new  trial  ordered. 


*C(mN£Liu8  Gbavens  v.  Emilt  Cravens  et  al         '^'285 

Appeal  from   Van  Burm. 

A  mere  verbal  promise  of  A  to  borrow  monej  and  purchase  lands  of 
the  United  States  in  the  name  of  B,  does  not  constitute  an  agency, 
and  cannot  be  the  basis  of  a  decree  for  the  conveyance  of  the  lands 
flo  purchased  by  A  to  B,  upon  a  bill  filed  for  that  purpose. 

This  was  a  bill  in  chancery,  filed  by  Cornelius  Cravens 
agunst  Emily  Cravens,  the  administratrix,  and  the  chil- 


376  SUPREME  CODET  OF  IOWA. 


Cornelius  Cravens  v.  Emily  Cravens. 


dren  and  heirs  of  Oscar  Cravens,  deceased,  for  the  con- 
veyance of  a  tract  of  land  purchased  by  the  said  Oscar,  as 
it  was  alleged,  as  agent  of  said  complainant  At  the  April 
term,  1842,  the  bill  was  dismissed  at  complainant's  costs. 
From  which  decree  the  complainant  appealed  to  this 
Court. 

The  supposed  grounds  of  equity  are  contained  in  the 
opinion  of  the  Court. 

HuMPHi&EYs,  for  complainant. 
Weight,  for  defendant. 

Per  Curiam,  Masost,  Chief  Justice.  —  The  bill  in  this 
case  sets  forth  that,  in  the  year  1839,  the  complainant  set- 
tled and  made  valuable  improvements  upon  the  west  half 
of  the  south-west  quarter  of  section  thirty,  township  sixty- 
eight,  north  of  range  eleven,  west.  That  at  the  land  sale 
in  1840,  not  having  money  to  enter  the  same,  he  made  an 
agreement  with  his  son,  Oscar  Cravens,  by  which  the  lat- 
ter was  to  attend  said  sale,  borrow  the  necessary  money, 
and  purchase  the  land  in  the  name  of  the  complainant,  and 
as  his  agent.  It  further  alleges  that  the  said  Oscar  Cra- 
vens, intending  to  deceive  and  defraud  the  said  complain- 
ant, procured  the  said  tract  of  land  to  be  purchased  in  his 
own  name,  and  that  he  afterwards  died,  leaving  a  wife 
and  two  children  who  are  the  real  parties  defendants  in 
this  suit.  That  administration  of  the  estate  of  his  said 
son  was  subsequently  granted  to  the  wife  of  the  deceased, 
one  of  the  defendants  in  the  bill,  and  that  he,  the  said 
complainant,  afterwards  tendered  to  her  the  amoant  of 
purchase-money  of  the  said  tract,  but  that  she  tefused  to 
execute  a  deed  therefor. 

The  answer  denies  that  Oscar  Cravens  purchased 
*286  the  land  as  agent  *for  the  complainant,  but  that  it 

was  entered  by  the  said  Oscar  in  his  own  right,  and 
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that  there  was  an  agreement  and  understanding  between 
the  said  complainant  and  the  said  Oscar  that  this  land, 
which  was  timbered  land,  together  with  an  equal  tract  of 
prairie  land,  which  was  to  be  entered  by  the  said  com- 
plainant, should  be  each  equally  divided  between  the  two 
parties.  It  then  alleges  an  offer  on  the  part  of  Oscar 
Cravens  to  perform  said  agreement. 

The  proof,  instead  of  overturning  the  answer,  tends 
rather  to  support  it.  The  most  that  is  testified  to  by  any 
of  the  complainant's  witnesses  is  that  the  said  Oscar 
was  to  borrow  money,  go  to  the  land  sales,  and  pur- 
chase the  land  in  the  complainant's  name.  This  would 
not  constitute  an  agency.  It  is  a  mere  verbal  promise,  and 
(for  aught  that  appears)  without  consideration,  to  do  a  cer- 
tain act,  and  cannot  be  the  basis  for  a  decree  for  a  convey- 
ance. 

The  decree  is,  therefore  affirmed. 


Jesse  Wright,  plaintiff  in  error,  v.  Martin  A.  Bbitton, 

defendant  in  error. 

Error  to  Van  Buren. 

Where  a  declaration  in  slander  contains  two  or  more  connts,  charging 
slanderons  words  to  have  been  spoken  at  different  times,  and  the 
words  charged  in  one  count  are  proved  to  have  been  spoken  on  the 
Terj  day  laid  in  that  count,  if  the  defendant  proves  a  Justification 
for  speaking  the  same,  the  words  contained  in  a  second  count,  if 
spoken  in  August  previous  to  those  aUeged  and  proven  in  the  first, 
wUl  not  support  the  action  of  slander  (A). 

This  was  an  action  of  slander,  instituted  by  Martin  A. 

(A)  Whether  this  rule  would  apply  under  our  system  of  pleading  un- 
der the  Revision^  gu&ry, 

—48 
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Brit  ton  against  Jesse  Wright.  A  trial  was  had  at  the  Sep- 
tember term,  1842,  and  a  verdict  and  judgment  rendered 
for  the  plaintiff*  for  twenty  dollars  damages  and  costs. 

To  reverse  this  judgment  the  defendant  below  haa 
brought  up  the  cause  by  a  writ  of  error. 

The  exceptions  to  the  action  of  the  Court  below  are  em- 
bodied in  the  opinion  of  the  Court  here. 

*287  *Hall,  for  plaintiff  in  error. 

Wbight,  for  defendant  in  error. 

Per  Cctbiam,  Mason,  Chiej*  Justice.  —  The  errors  as- 
signed in  this  case  all  rest  upon  the  following  bill  of  ex- 
ceptions :  — 

"  Be  it  known,  that  on  the  trial  of  this  case  the  defend- 
ant asked  the  Court  to  instruct  the  jury  that,  if  the  de- 
fendant has  given  evidence  provinsc  slanderous  words 
spoken  on  tlie  day  laid  in  the  declaration,  that  words 
spoken  in  August  previous  to  the  time  laid  in  the  declara- 
tion could  only  be  evidence  to  be  considered  by  the  jury 
as  evidence  of  malice,  and  that  if  they  found  the  defend- 
ant justified  in  speaking  the  words  on  the  day  laid  in 
the  declaration,  that  the  jury  could  not  find  the  defendant 
guilty  of  the  former  speaking.  Which  instruction  the 
Court  refused,  but  instructed  the  jury  that  they  might  find 
the  defendant  guilty  of  the  former  speaking;  provided,  the 
words  were  charged  in  the  declaration,  and  in  another 
count." 

Tlie  instruction  of  the  Court  which  is  here  excepted  to 
we  understand,  to  be  substantially  as  follows:  "That, 
where  a  declaration  in  Blander  contains  two  or  more  counts 
charging  slanderous  words  to  have  been  e]x>ken  at  different 
times,  and  the  words  charged  in  one  count  are  proved  to 
have  been  spoken  on  the  very  day  laid  in  that  connt,  if  the 
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defendant  proves  a  justiiication  for  speakinoj  tlie  same, 
then  words  contained  in  a  second  conut,  if  spoken  in 
August  previous  to  those  alleged  and  proven  in  the  first, 
will  not  support  the  action  of  slander." 

As  this  case  is  submitted  without  argument,  and  as  we 
see  no  ground  for  the  position  assumed  by  the  plaintiff  in 
error,  we  shall  content  ourselves  with  simply  affirming  the 
judgment  of  tlie  Court  below. 


Jeremiah  Burge,  v  Burns  and  Sntder. 
Appeal  from  Mvscatine, 

An  appeals  lies,  although  the  decree  was  for  less  than  twenty-five  dol- 
lars.   Where  the  answer,  if  true,  is  an  insuffljient  defence,  the 
proper  coarse  is  to  set  the  cause  for  *hearingon  the  bill  and  an-  *288 
swer,  which  is  tantamount  to  a  demurrer  in  nn  action  at  law  (t). 

A  writ  of  error,  where  a  proper  bond  is  filed,  operates  as  a  supersedeas 
on  the  judgment  below.  A  writ  of  error  is  a  writ  of  rlghti  and  lies 
from  a  judgment  by  confession. 

The  suing  out  of  an  injunction,  which  operates  as  a  release  of  errors 
in  a  judgment  at  law,  does  not  so  operate  where  it  is  designed  to  en- 
join, proceedings  in  violation  of  law. 

This  was  a  bill  filed  by  Jeremiah  Burge  against  Christo- 
pher Burns  and  Denton  J.  Snyder,  in  the  District  Court 
of  Muscatine,  to  enjoin  execution  on  a  judgment  at  law. 

The  complainant  stated  that  Christopher  Burns,  at  the 
June  term,  184rl,  obtained  a  judgment  against  him  for 
$230  damages,  and  $98.60  cost ;  that  agreeably  to  the  pro- 
visions of  an  act  of  the  legisl  .ture,  he  was  entitled  to  a 
stay  of  the  judgment  for  the  space  of  six  months,  which 


(0  Under  the  Rerislon,  the  right  of  appeal  is  not  limited  to  the  amount 
in  controyersjr. 
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he  embraced  by  giving  John  Burge  his  security  according 
to  law,  and  which  time  expired  on  the  23d  December, 
1841.  That  on  the  8th  day  of  December,  1841,  anterior 
to  the  stay  of  execution,  he  g-pplied  for  and  obtained  a 
writ  of  error,  executed  his  bond  according  to  law,  and  re- 
moved the  judgment,and  all  proceedings  to  the  Supreme 
Court.  That  afterward,  to-wit :  on  the  5th  January,  1842, 
the  said  Burns  sued  out  his  execution  on  the  judgment, 
which  was  placed  in  the  hands  of  Denton  J.  Snyder,  sher- 
iff of  Muscatine  county ;  and  that  a  levy  had  been  made, 
&c.  Prayer  for  subpoena  and  injunction.  The  judge  al- 
lowed the  injunction,  and  the  bond  for  was  regularly  ex- 
ecuted. 

The  answer  of  Burns  acknowledges  the  judgment  in  his 
favor,  by  the  voluntary  confession  of  Burge,  and  the  ex- 
ecution of  the  bond  for  stay  of  execution ;  denied  the  or- 
dering of  execution  on  the  judgment  against  Burge,  but 
that  he  ordered  execution  against  Jeremiah  and  John 
Burge,  on  their  replevin  bond,  &c. ;  alleged  that  the  judg- 
ment being  by  confession,  Burge  had  no  right  to  sue  out 
a  writ  of  error,  and  denied  notice  of  the  writ ;  and  that, 
although  the  original  judgment  might  be  removed  to  the 
Supreme  Court,  not  so  as  to  the  replevin  bond,  which  re- 
mained, as  he  was  advised,  in  full  force  below. 

A  motion  was  made  to  dismiss  the  bill  and  dissolve  the 
injunction,  which  was  overruled. 

There  was  a  general  demurrer  to  the  answer,  which  was 
sustained,  and  at  the  December  term,  1842,  proceedings 
were  restrained  under  the  execution  until  the  determina- 
tion, by  the  Supreme  Court,  of  the  errors  assigned;  and  a 
decree  against  Burns  for  the  costs,  taxed  at  $11.01. 
*289  *From  which  decree  the  defendant  appealed  to  this 
Court. 

At  the  January  term,  1843,  of  this  Court,  the  appellee, 
by  Lowe,  his  attorney,  moved  to  dismiss  the  appeal  because 
the  decree  appealed  from  was  less  than  twenty-five  dollars, 
exclusive  of  costs. 
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Feb  Curia^m,  Mason,  Chief  Justice.  —  This  was  a 
motion  to  dismiss,  on  the  ground  that  the  decree  appealed 
from  was  less  than  twenty-five  dollars.  One  act,  passed  in 
1839,  provides  for  snch  appeals  only  in  cases  where  the  de- 
cree appealed  from  is  final,  and  shall  amoant,  exclusive  of 
costs,  to  the  sum  of  twenty-five  dollars.  Laws  of  first 
session,  page  378.  And  the  act  passed  the  same  year 
provides  for  appeals  in  all  cases.  Laws  of  Iowa,  page 
188.  This  discrepancy  between  the  two  statutes  is  put  to 
rest  by  the  Organic  Act,  the  ninth  section  of  which  pro- 
vides, among  other  things,  that  "  Writs  of  error,  bills  of 
exceptions,  and  appeals  in  chancery  causes  shall  be  allow- 
ed in  all  oases  from  the  final  decisions  of  the  said  District 
Conrts  to  the  Supreme  Court,  under  such  regulations  as 
may  be  required  by  law."  Under  this  power  to  regulate^ 
the  legislature  CB,nnot prohibit  /  the  right  of  appeal  from 
the  District  to  the  Supreme  Court  "  in  all  cases  "  is  sacred. 
Any  act  of  the  legislature  restricting  that  right  to  a  certain 
class  of  cases  is,  therefore,  invalid.  The  motion  to  dis- 
miss will,  therefore,  be  overruled. 

Whicheb,  for  appellant. 
Lowe,  for  appellee. 

Per  Cubiam,  Mason,  Chief  Justioe.  —  Tlie  proceedings 
in  the  Court  below  were  not  in  accordance  with  the  prac- 
tice in  chancery  cases.  Where  the  answer,  if  true,  is  an 
insuflScient  defence,  the  propor  course  is  to  set  the  cause 
for  hearing  on  bill  and  answer,  which  is  tantamount  to  a 
demurrer  in  an  action  at  law. 

But  inasmuch  as  no  objection  seems  to  have  been  made 
to  the  course  of  proceeding  below,  we  shall  regard  the  case 
the  same  as  though,  instead  of  a  demurrer  to  the  answer, 
the  equivalent  measure  had  been  adopted,  and  the  cause 
been  set  for  hearing  on  bill  and  answer.  This  is,  in  sub- 
stance, the  case  that  was  discussed  and  decided  below,  and 
which  has  been  brought  up  and  argued  here. 
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The  question,  therefore,  to  be  now  considered,  is  whether 
the  answer,  if  true,  presents  such  a  case  as  to  justify  a  dis- 
solution of  the  injunction  and  a  dismissal  of  the  bill.  That 
answer  admits  the  obtaining  of  a  judgment,  the  stay  of 

execution,  the  suing  out  of  a  writ  of  error  before 
*290  *the  expiration  of  said  stay,  and  the  filing  of  a  bond 

for  a  supersedeas,  which  was  all  that  was  then  neces- 
sary to  obtain  such  supersedeas.  See  laws  of  1839-40, 
page  113.  It  further  admits  that  after  said  supersedeas 
had  been  obtained  in  manner  aforesaid,  the  plaintiff  in  the 
case  ordered  an  execution  to  be  issued  against  the  said 
complainant  and  his  security  in  the  stay  bond,  given  in  the 
case  as  above  set  forth. 

For  the  defendant  it  is  contended  that  the  writ  of  error 
and  supersedeas  should  not  have  prevented  the  issuing  of 
an  execution  on  the  stay  bond.  The  statute  declares  that 
every  writ  of  error  (where  a  proper  bond  shall  have  been 
given)  shall  operate  as  a  supersedeas  upon  the  judgment. 
How  then  could  an  execution  issue  upon  the  stay  bond,  the 
very  effect  of  which  would  be  to  carry  the  judgment  into 
full  effect? 

But  it  is  urged  that  the  writ  of  error  should  not  have 
had  the  effect  of  a  supersedas  in  this  case. 

1.  Because  the  original  judgment  had  been  by  confes- 
sion. Neither  the  bill  nor  the  answer  shows  this  to  have 
been  the  case. 

2.  Because  the  stay  bond,  being  declared  by  statute  a 
judgment  confessed,  operated  as  a  release  of  errors.  The 
fact  that  a  judgment  is  by  confession,  does  not  prevent  the 
suing  out  of  a  writ  of  error,  nor  the  operation  of  a  super- 
sedeas. There  may  have  been  substantial  irregularities 
and  errors  in  obtaining  that  very  judgment  by  confession, 
for  which  this  Court  will  feel  bound  to  reverse  it.  A  writ 
of  error  is  a  writ  of  right,  and  by  complying  with  certain 
prerequisites,  the  law  then  in  force  entitled  the  plaintiff  in 
error  to  a  supersedeas.     Where  such  a  writ  has  issued  in 
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pnrsnance  of  law,  it  must  not  be  disobeyed  on  the  ground 
that  there  had  been  a  judgment  by  confession,  and  that 
consequently  the  plaintiff  in  error  could  not  succeed  in 
reversing  the  judgment.  If  he  proceeds  with  a  groundless 
case  he  must  abide  the  consequences  which  the  law  afSxes 
to  the  prosecution  of  a  writ  of  error  for  mere  delay,  but 
the  defendant'in  error  must  pursue  his  legal  remedy  and 
not  disregard  a  supersedeas  which  is  given  without  quali- 
fication by  statute 

Finally,  it  is  urged  that  the  very  suing  out  of  the  injunc- 
tion operated  as  a  release  of  all  errors  in  the  judgment  at 
law ;  such  being  the  express  declaration  of  the  statute. 
See  laws  of  18S8-9,  page  362.  That  statute,  however,  is 
not  applicable  to  the  present  argument.  It  contemplates 
a  case  where  the  injunction  is  brought  to  enjoin  proceed- 
ings at  laWy  not  those  in  violation  of  law. 

In  the  present  instance  a  supersedeas  had  issued  to  stay 
proceedings  on  the  judgment  below.  The  plaintiff  in  that 
judgment  had,  however,  disregarded  this  writ,  and 
setting  it  at  defiance,  was  proceeding  to  issue  *hi8  *291 
execution  and  levy  upon  the  defendant's  property. 
The  injunction  was  issued  not  to  stay  proceedings  at  law^ 
but  to  stay  proceedings  contrary  to  law.  Where  a  party 
is  proceeding  clearly  in  violation  of  law,  no  one  can  reason- 
ably suppose  that  the  very  act  by  which  those  illegal  pro- 
ceedings are  enjoined  and  restrained,  sanctions  and  legalizes 
them.  If  such  were  the  law,  a  party  would  only  have  to 
place  a  sham  execution  in  the  hands  of  the  sheriff,  and  if 
the  defendant  therein  shauld  seek  his  remedy  by  an  injunc- 
tion, he  would  thereby  legalize  this  outrageous  act  and  cut 
himself  off  from  all  remedy — a  proposition  so  monstrous 
88  to  need  no  refutation.  Now,  an  execution  issued  after 
the  taking  effect  of  a  regular  supersedeas,  is  no  more  legal 
than  thongh  it  had  no  judgment  at  all  for  its  basis. 

We  think  the  Court  below,  therefore,  decided  correctly 
in  snstaining  the  demurrer  to  the  defendant's  answer,  and 
the  decree  thereupon  must  be  affirmed. 
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Albert  Htjrd  v.  Dutchess  County  Bank. 
Appeal  from  Dubuque. 

Where  the  same  proof  may  be  had  in  a  Court  of  law  as  that  songht 
by  a  bill  of  discovery,  the  Court  will  not  entertain  it. 

The  facts  in  this  case  may  be  gathered  from  the  argu- 
ments of  counsel  and  the  opinion  of  the  Court. 

Davis  &  Crawford,  for  complainant. 

This  is  a  bill  brought  for  discovery  to  aid  the  complain- 
ant in  a  defence  in  a  suit  at  law,  and  was  heard  in  the 
Court  below  on  a  demurrer  to  the  bill,  and  the  bill  was  dis- 
missed and  is  brought  into  this  Court  by  appeal. 

The  allegations  in  the  bill  being  confessed  by  the  deoEiar- 
rer,  the  only  question  that  arises  before  this  Court  is,  does 
the  bill  show  a  case  requiring  a  discovery  by  the  defend- 
ants? 

It  is  contended  on  the  part  of  the  complainants  that  this 
bill  does  show  such  a  case.    The  requisites  are :  — 

1.    The  bill  must  show  such  a  case  as  renders  the 
*292  discovery  material  *to  the  plaintiff  in  the  bill  to  sup- 
port or  defend  a  suit.      Story's  Equity,  vol.  1,   p. 
268,  §  317. 

2.  It  must  show  that  the  plaintiff  has  a  title  and  inter- 
est, and  what  that  title  and  interest  are.    Ih.  §  318. 

3.  It  must  also  show  a  case  which  will  constitate  a 
just  ground  for  a  suit  or  defence  at  law.     lb.  p.  259,  §  319. 

It  must  also  state  that  the  discovery  is  asked  for  the  par- 
pose  of  some  suit  brought  or  intended  to  be  brought.  Ih, 
261,  §  321,  and  also  the  nature  of  the  suit,  Ih.  It  must 
also  show  that  the  defendant  has  some  interest  in  the  sub- 
ject matter.  lb.  363,  §  323.  It  must  also  set  forth  in 
particular  the  matters  to  which  the  discovery  is  sought 
Ih.  %  263.  See,  also,  2d  Story  Chancery  Com.  §  1490, 
and  on. 
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"A  party  may  maintain  a  bill  of  discovery,  not  only 
when  he  is  destitute  of  other  evidence  to  establish  his 
case,  bnt  also  to  aid  such  evidence,  or  to  render  it  unneces- 
sary." Story's  Equity  Pleading,  260-1,  in  note;  Hare  on 
Discovery,  1,  110;  Montague  v.  Dudman,  2d  Vesey,  398; 
Wayram  on  Discovery,  4, 6,  25  ;  Brereton  v.  Gamul,  2d  Atk. 
241 ;  Finch  v.  Finch,  2d  Vesey,  492 ;  2d  Story's  Com.  Eqt 
p.  701. 

BiDs  of  discovery  are  greatly  favored  in  Equity.  2d 
Story,  p.  704.  The  principal  grounds  on  which  a  bill  of 
discovery  may  be  resisted  are  enumerated  in  2d  Story, 
Chapter  41,  §  1489. 

Bebbt,  for  defendant. 

The  bill  in  this  case  shows  that  the  complainant  had  a 
complete  remedy  at  common  law  witliout  the  aid  of  a  Court 
of  equity.  The  complainant  has  joined  in  his  bill  as  de- 
fendants, persons  who  might  have  been  used  as  witnesses 
in  the  suit  at  law  to  prove  the  facts  which  he  alleges  do 
exist.  Nothing  would  exclude  them  from  testifying  in  a 
Court  of  law  as  well  as  in  a  Court  of  chancery.  *'  If  the 
facts  lie  witliin  the  knowledge  of  witnesses  who  may  be 
called  in  a  Court  of  law,  that  furnishes  a  sufficient  reason 
for  a  Court  of  equity  to  refuse  its'  aid."  1  vol.  Story  on 
Equity,  90,  91,  §  74;  also  1  John.  Chancery  Reports, 
643;  4  John.  Chancery  Reports,  409.  The  bill  shows  that 
the  complainant  can  prove  the  facts  which  he  wishes  to  dis- 
cover in  the  suit  at  law  by  other  testimony  than  the  plaint- 
iff in  that  suit,  but  the  ground  upon  which  Courts  of 
equity  grant  relief  is  that  the  facts  cannot*  be  proven  by 
any  other  person  than  the  party  in  the  suit.  See  same 
section  last  above.  The  bill  charges,  but  does  not  even 
allege,  the  fact  that  the  complainants^  witnesses  have  gone 
to  parts  unknown,  and  that  another,  he  believes,  has 
partially  lost  his  mental  faculties,  so  that  he  ^ean-  "^293 
not  be  relied  upon.  The  complainant  does  not  give 
the  names  of  his  witnesses,  nor  even  the  place  of  resi- 
—49 
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dence  of  this  imbecile,  who  has  lost  his  mental  facnlriee, 
and  whom  the  complainant  thinks  cannot  prove  enoagh 
for  his  case. 

The  Court  will  see  from  the  whole  of  the  complainaBtB 
bill  that  it  is  a  mere  disguise  set  np  to  change  the  place  of 
Utigatiojn.  Morton  Swift,  Wm.  Stevens,  Olive  £.  Cham- 
berlin,  and  Moses  Swiffc  are  in  no  manner  connected  with 
the  suit  at  law,  and  could  have  been  used  as  witnesses  in 
that  suit,  had  the  complainant  seen  fit  to  have  used  them 
in  the  common  law  Court. 

Pes  CcraiAH,  Mason,  Chief  Justice. —  This  was  empfaal- 
icall J  a  bill  of  discovery,  praying  for  an  injanction,  but 
asking  no  relief.  It  sets  forth  that  William  Stev^is  &  Go. 
being  indebted  to  the  complainant,  executed  to  him  their 
promissory  note  for  the  sum  of  one  hundred  dollars ;  that 
this  note  was  afterwards  negotiated  to  the  Dutchess  County 
Bank ;  that  the  makers  failing  to  pay  it  at  maturity,  the 
bank  brought  suit  against  the  complainant  as  endorser,  and 
recovered  a  judgment  against  him  for  the  full  amount  of 
the  note,  principal  and  interest,  together  with  the  costs  of 
suit;  that  William  Stevens <&  Co.  afterwards  paid  off  that 
judgment  and  procured  a  transfer  thereof  to  one  Morton 
Swift,  a  brother  of  one  of  the  firm  of  William  Stevens 
&  Co.  and  that  the  President,  Directors  &  Co.  of  the 
Dutchess  county  Bank,  or  the  said  Morton  Swift,  in  their 
name,  has  fraudulently  brought  suit  on.  that  judgment 
against  the  complainant  in  the  District  Court  of  Dubuque 
county.  It  alleges  the  absence  of  some  witnesses,  the  im- 
becility of  another,  and  that  without  the  discovery  sought, 
the  complainant  cannot  safely  proceed  to  a  trial  in  the  suit 
at  law.  It  then  prays  for  an  injunction  to  restrain  pro- 
ceedings in  that  suit.  A  demurrer  to  this  bill  was  sus- 
tained in  the  Court  below. 

It  is  not  denied  but  that  the  above  facts,  if  proved, 
would  constitute  an  available  defense  at  law.  The  nece»> 
sity  of  the  discovery  sought  constitutes  the  sole  ground  for 
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Uppealing  to  the  equity  side  of  the  Court,  and  npon  the 
snfficiencj  of  that  ground  the  case  will  turn.  Cannot  the 
same  proof  be  had  in  a  Court  of  law  in  this  case  as  in  a 
Court  of  equity  ?  The  suit  at  law  was  brought  in  the 
Bame  of  the  President,  Directors  &  Co.  of  the  Dutchess 
Oounty  Bank.  All  other  defendants  to  this  bill,  therefore, 
would  be  competent  witnesses  in  the  other  Court.  Are 
not  these  all  the  witnesses  who  will  be  made  to  testify  by 
rirtne  of  the  bill  of  discovery  ? 

*The  President,  Directors  &  Co.  of  the  Dutchess  *a94 
County  Bank  would  not   give  their  answer  under 
oath,  and  it  would  not,  therefore,  be  testimony  in  the  case. 
1   Haddock's   Chancery,    212;   Story's  Equity,  §  l&Ol. 

Some  officer  of  the  corporation  should  have  been  made 
a  defendant,  if  evidence  were  sought  from  that  source,  in- 
asmuch as  the  corporation  would  answer  under  seal,  and 
eould  not,  in  its  corporate  capacity,  take  an  oath  or  b^  pp0s- 
ecuted  for  perjury.  Why,  then,  should  their  answer  be  ta- 
ken t  What  would  have  been  gained  by  this  bill  ?  Noth- 
ing. We  therefore  think  the  demurrer  was  properly  sns^ 
tained,  and  the  order  of  the  Court  below  will  be  affirmed. 


Theopobb  S.  Pabvin,  plaintiff  in  error  v,  Josxph  J. 

HooP£8,  defendant  m  error. 

JError  to  Muaoaiins, 

Where  judgment  is  rendered  by  de&ult  on  a  note,  it  will  be  presumed 

that  the  Court  required  proof  of  the  signature  unless  the  reeorfl 

shows  to  the  tcmtnry(J). 
Where  the  note  is  payable  at  a  given  time^ "  with  ten  per  cent  intereit» 

if  not  paid  when  due,'*  the  interest  is  properly  computable  from  the 

date  of  the  note. 

(i)  See  Wiloon  ei  tOng,  am,  page  100,  and  ftuthoiltiai  dtM  in  idU 
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Where  judgment  is  given  by  de&ult  on  a  note  for  the  payment  of 
money  only,  the  Court  may  direct  the  clerk  to  compute  the  interest 
and  assess  the  damages,  by  virtue  of  the  13th  sec  of  the  practice 
act. 

Action  of  assnmpeit  on  a  note  brought  by  the  defend- 
ant against  the  plaintiff  in  error.  The  record  states  that 
at  the  November  term,  1842,  the  defendant  made  default, 
^^  and  neither  of  the  parties  requiring  a  jury,  it  is  ordered 
that  the  clerk  assess  the  damages,  which  being  assessed  at 
one  hundred  and  six  dollars,"  judgment  was  rendered 
accordingly. 

To  reverse  the  judgment  Parvin  assigns  for  error :  — 

1.  That  atlter  the  defendant  was  defaulted  no  jury  waa 
called  to  hear  the  proof  and  assess  the  damages. 

2.  That  after  a  default  no  proof  of  the  execution  of  the  in- 
strument was  given ;  the  same  being  at  the  first  term. 

8.  That  judgment  was  entered  on  a  default  without  a 
writ  of  inquiry. 

4.  That  judgment  was  given  for  more  than  was  due  on 
the  note. 

*296  *WooDWABD,  for  plaintiff  in  error. 

Lowe  &  Deshlbb,  for  defendant  in  error. 

Pbs  Curiam,  Mason,  Chief  Justioe.^ —  The  first  point 
made  in  the  assignment  of  errors  is,  that  no  jury  was 
called  to  assess  the  damages  after  default  taken.  The  ac- 
tion being  brought  on  an  instrument  of  writing  for  the  pay- 
ment of  money,  this. objection  was  probably  made  withont 
a  reference  to  the  thirteenth  section  of  the  practice  act. 

The  second  objection  is,  that  the  record  contains  nothing 
to  show  that  the  signature  was  proved.  The  law  required 
such  proof  in  cases  like  the  present,  before  judgment  was 
rendered.  The  Court  will  be  presumed  to  have  done  rig^t 
in  thia  respect,  until  the  contrary  is  shown. 

The  third  objeotiaD  has  been  already  suffidentlj 
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Bwered.    The  fourth  and  last  is  that  judgment  was  ren- 
dered for  too  much. 

The  action  was  brought  upon  the  following  note  :  — 

"$100.  Bloominoton,  Iowa,  April  9,  1842. 

"  Six  months  after  date,  I  promise  to  pay  J.  J.  Hoopes, 
or  order,  one  hundred  dollars,  with  ten  per  cent  interest, 
if  not  paid  when  due. 

"  (Signed)  T.  8.  PARVIN." 

The  clerk  computed  the  interest  from  date,  whereas,  it  is 
contended  that  such  interest  should  only  have  been  reck- 
oned from  the  time  the  note  became  due.  We  think  the 
computation  was  correct.  The  note  evidently  intends  to 
give  ten  per  cent  interest  from  date,  if  not  paid  when  due. 
Whether  this  is  not  a  penally  against  which  equity  would 
relieve  is  a  very  difiFerent  question  from  that  presented  by 
the  case  in  its  present  aspect.    Judgment  affirmed. 


Jom?  Daughertt,  plaintiff  in  error,  v.  Bridoman  &  Parov 

RIDGE,  defendants  in  error. 

Error  to  Washington. 

AjwntiDg  to  a  trial  upon  the  pleas,*  amounts  to  a  waiver  of  a  demurrer 

on  file  (k). 
Tke  record  should  show  that  the  demurrer  was  caUed  up  for  the  action 

of  the  Court  before  the  omission  to  dispose  of  it  can  be  assigned  as 

eiTor. 

*Thi8  was  an  action  of  assumpsit  brought  by  Ar-  *296 
thur  Bridgman  and  George  Partridge,  partners,  &c., 

{k)  To  the  same  effect,  see  Rev.  §  2878;  Beacha  Thompmi,  16  Iowa. 
8B8;  Mogguk  a  Webster  oounlgr*  i&  ML 
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against  John  Dangherty,  upon  two  promissory  notes. 
Judgment  for  the  plaintiffs,  November  term,  1843,  for  two 
hundred  and  thirty  dollars  and  nineteen  cents. 

The  defendant  below  is  the  plaintiff  in  error. 

The  facts  in  the  record,  and  the  errors  complained  o^ 
appear  in  the  opinion  of  the  Court. 

Hall,  for  plaintiff  in  error. 

BoBBB,  for  defendants  in  error. 

Pee  Curiam,  Mason,  Chibf  Jestioe. — We  find  no  reg- 
ular assignment  of  errors  in  this  case,  but  from  the  brief 
argument  of  the  plaintiff  in  error,  it  appears  that  the  only 
error  complained  of  is,  that  the  Court  should  hare  decid- 
ed the  issue  upon  the  demurrer  before  thej"  compelled  the 
defendant  below  to  go  to  trial  upon  the  pleas.  Had  such 
been  the  fact,  it  would  have  been  error.  But  we  cannot 
find  that  the  record  shows  any  such  thing  to  have  been 
done.  We  cannot  find  that  the  defendant  ever  called  up 
his  second  demurrer.  Nor  was  there  any  trial  upon  the 
pleas ;  but  a  judgment  was  entered  by  agreement.  Even 
had  there  been  a  trial  upon  the  pleas  without  noticing  the 
demurrer,  the  defendant  could  not  now  complain,  unless 
he  objected  at  the  time.  Assenting  to  a  trial  upon  the 
pleas  would  have  been  a  waiver  of  the  demurrer. 

Judgment  affirmed. 
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BENJAMIN  R.  Petrikin,  assignee  in  bankruptcy  of  £.  M. 

Bissell,  V.  Timothy  Davis. 

Appeal  from  Dubuque. 

An  inaolyent  debtor,  in  making  an  assignment  for  the  benefit  of  his 
creditors,  is  not  bonnd  to  make  a  jwvrota,  or  eqai table  diyision ;  but 
may  select  from  among  them  those  whom  he  wiU  pay  to  the  exclu- 
sion of  others  if). 

An  insolvent  cannot  revoke  the  deed  of  assignment  after  the  as- 
signee has  notified  a  ^portion  of  the  creditors  under  it,  or  where  *297 
any  of  the  tnist  powers  have  been  executed. 

It  is  not  a  departure  from  the  trust  for  the  trustee  to  sell  the  effects  6[ 
the  insolvent  upon  credit,  under  a  general  direction  to  dispose  of  the 
effects,  &c  (m). 

In  1841,  Bissell  being  in  embarrassed  circumstances, 
made  an  assigument  of  his  effects  for  the  benefit  of  cer- 
tain of  his  creditors,  constitutiug  Timothy  Davis  his  as- 
signee. In  1842  Bissell  took  the  benefit  of  the  general 
bankrupt  law,  and  Petrikin  was  appointed  the  assignee  in 
bankruptcy,  who  filed  his  bill  against  Davis,  the  assignee 
in  fact,  to  set  aside  the  trust,  and  subject  the  property  of 
Bissell  so  assigned  to  a  general  distribution  under  the 
bankrupt  law,  alleging  that  the  assignment  was  void,  — 

1.  Because  actual  possession  was  not  taken  of  the  prop- 
erty at  any  time  before  the  bankrupt  law  operated. 

2.  Because  the  deeds  of  assignment  were  not  recorded 
in  accordance  with  the  provisions  of  the  statute. 

3.  Because   there    was   no  schedule  of  the  property 

(t)  Under  the  Revision,  ouch  assignment  must  be  for  the  benefit  of 
aU  the  creditors  in  proportion  to  the  amount  of  their  respective  claims, 
§  1826 ;  WUliams  «.  Gatrell,  4  Gr.  287 ;  Burrows  o.  Lchndorf,  8  Iowa, 
96;  Savery  «.  Spaulding,  i&.  239 ;  Bebb  v.  Preston,  1  Iowa,  460;  Loving 
«.  Pairo  er  oL  lOIo^a,  282 ;  Cole  v.  Dealham,  18  Iowa,  651 ;  Graves  & 
CO.CL  Aldcn,i».  691. 

(nO  fiaTeiy  t.  Spalding,  8  Iowa,  289. 
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made  out  and  attached  to  the  assignment,  prior  to  the  op- 
eration of  the  bankrupt  law. 

4.  Because  the  assignment  was  for  a  part  only  of  the 
creditors  of  the  assignor. 

5.  Because  said  assignment  was  made  ostensibly  for  the 
benefit  of  the  creditors,  generally. 

The  cause  was  heard  upon  the  bill  and  answer  at  No- 
vember term,  1 842,  and  a  decree  rendered  in  favor  of  the 
defendant,  Davis,  from  which  the  complainant  appealed 
to  this  Court. 

All  the  other  facts  relative  to  the  points  relied  upon  for 
a  reversal  of  the  decree  are  embodied  in  the  opinion  of 
the  Court. 

A.  Thomas,  for  appellant. 

T.  Davis,  in  propria  peraoncB. 

Pee  Cubiam,  Mason,  Chief  Justice.  —  It  is  a  matter  of 
considerable  importance  to  determine,  in  the  first  place, 
what  proceedings  actually  took  place  in  this  cause  in  the 
Court  below.  The  defendant  states  that  the  canse  was 
brought  to  a  hearing  on  petition  and  answer,  and,  there- 
fore, under  our  statute,  the  answer  is  to  be  taken  as  true  on 
all  points.  The  complainant  does  not  controvert  this  state- 
ment directly,  but  insists  that  the  case  was  heard  on  peti- 
tion and  answer,  with  CLCCompanying  testimony  /  that  this 
testimony  was  parol,  and  inasmuch  as  it  has  not  been 
transmitted  to  this  Court,  the  case  must  be  sent  back  for  a 

new  trial. 
♦298  *The  transcript  of  the  record  contains  no  replication, 
but  states,  in  one  entry,  that  *^  The  Court  being  snfli- 
ciently  advised  concerning  the  matters  and  things  con- 
tained in  the  petition  and  answer  in  this  cause,  and  oftAe 
testimony  given  in  the  case  on  the  trialj  do  find.^  &c 
From  this  it  would  certainly  appear  that  evidence  was  given 
on  the  trial,  and  the  natural  inference  is  that  it  was  parol 
evidence. 
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The  Chancery  Act,  section  18,  provides  that  "  If  the 
plaintiff  do  not  file  his  replication  or  exceptions  within  the 
time  fixed  by  the  rules  of  the  Conrt  aforesaid,  the  canse 
shall  stand  for  a  hearing  on  petition  and  answer."  Section 
28  of  the  same  act  reads  as  follows :  ^^  If  the  complain- 
ant proceeds  to  a  hearing  on  petition  and  answer  only,  the 
answer  shall  be  taken  to  be  true  on  all  points,  and  no  evi- 
dence shall  be  received  to  contradict  the  same,  unless  it 
be  matter  of  record  to  which  the  answer  refers,  and  is 
provable  by  the  said  record."  I  therefore  conclude  that 
the  canse  was  brought  to  a  hearing  on  petition  and  answer, 
and  that  if  parol  evidence  was  given  at  the  trial  it  was  il- 
legally given.  The  cause  onght  not,  therefore,  to  be  sent 
back  on  acconnt  of  the  omission  to  send  up  illegal  testi- 
mony, and  the  answer  of  the  defendant  must  be  taken  as 
tme  throughout 

The  case  will  then  turn  upon  the  validity  of  the  assign- 
ment from  Bfbsell  to  Davis.  It  is  said  that  only  one  of 
these  deeds  has  ever  been  recorded.  I  find  no  evidence 
to  support  this  assertion,  but,  even  if  true,  it  seems  to  me 
immaterial.  An  actual  transfer  of  the  personal  property 
seems  to  have  taken  place,  sufiieient  to  dispense  with  the 
necessity  of  recording  the  deed  of  assignment.  "Nor  was 
the  recording  of  the  deed  more  material  in  respect  to  •  the 
real  estate  so  far  as  this  case  is  concerned.  The  law  vested 
in  the  complainant  in  this  case  only  the  property  possessed 
by  Bissell  at  the  time  of  filing  his  petition  in  bankruptcy. 
That  which  he  had  previously  sold  was  not  his,  and  although 
the  law  would  have  protected  a  subsequent  purchaser  for 
a  valuable  consideration,  this  principle  does  not  extend  to 
liens  and  transfers  created  by  operation  of  law.  Had  the 
assignee  in  bankruptcy  taken  possession  of  and  sold  the 
real  estate  to  some  person  unacquainted  with  the  convey- 
ance to  Davis,  and  before  the  deed  of  the  latter  had  been 
recorded,  the  purchaser,  under  such  a  sale,  would  have 
held  the  property.  The  case  is  parallel  to  that  of  a  judg- 
—60 


I 
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«,„t  lien  which  ,o.ld  no.  Uke  pHoH.,  of  .  prertc.  .. 
/recorded  deed,  though  a  bona  fide  sale  under  auch  a  jndg- 
i  ment  would  have  done  so. 

Similar  remarks  are  applicable  to  the  objection  that  no 

schedule  accompanies  the  assignment.    I  see  no  evi- 

\  *299  denee  in  the  fact,  and  even  if  true,  *the  absence  of 

this  would  only  be  a  circumstance  going  to  show  that 

'the  transaction  had  not  been  bona  fide.    Such  a  condosion 

being  rebutted  bj  the  answer,  the  absence  of  the  schedule 

becomes  unimportant. 

The  point  is  made  in  the  argument  as  to  whether  an 
assignment  by  an  insolvent  is  valid  when  made  to  give 
preferences  to  a  portion  of  the  creditors.  Such  is,  doubt^ 
less,  the  case.  2d  Kent's  Com.  532 ;  2d  Story's  Com.  302. 
An  insolvent  may  legally  prefer  one  or  more  of  his  cred- 
itors. Unable  to  perform  his  engagements  to  all  (in  the  ab* 
sence  of  a  bankrupt  law),  he  is  permitted  to  select  from 
among  his  creditors  —  all  equally  merittrious  —  those 
whom  he  will  pay,  to  the  exclusion  of  the  others.  The  as- 
signment in  this  case  was  made  not  only  before  the  bank- 
rupt law  took  effect,  but  before  its  passage,  and  could  not, 
therefore,  be  affected  by  it. 

It  is  further  contended  that  the  assignment  is  void, 
because  made  ostensibly  for  the  benefit  of  the  creditors 
generally,  but  in  fact  for  only  a  portion  thereof.  The  as- 
signment purports  to  be  made  ^'  in  trust  for  the  benefit  of 
the  creditors  of  the  said  Elijah  M.  Bissell,  in  manner 
herein  mentioned."  This  is  certainly  not  ''for  the  benefit 
of  the  creditors  generally,"  but  is  qualified  by  the  subse* 
quent  provisions  of  the  assignment. 

Another  question  arises  out  of  the  fact  that  many  of 
those  for  whose  benefit  the  assignment  was  made  had  not 
manifested  their  assent  thereto  prior  to  the  filing  of  Bis- 
sell's  bankrupt  petition.  Some  have  not  yet  done  so.  A 
portion  of  the  number  had,  however,  assented  to  the  a»* 
•ignment  in  time.    As  to  them,  at  least,  it  will  be  valid ; 
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and  when,  instead  of  endeavoring  to  set  aside  the  whole 
transaction  as  fraadalent,  the  assignee  contests  the  rights 
of  particalar  individuals  under  the  assignment,  a  very  dif- 
ferent question  from  the  present  will  present  itself. 

But  it  is  said  the  consideration  money  expressed  in  the"^ 
assignment  is  wholly  inadequate.     Had  the  assignment   I 
been  to  Davis  for  his  own  benefit,  the  objection  would    \ 
have  had  weight.    But  he  is  the  mere  instrument  in  the    / 
transaction,  the  medium  through  which  the  interest,  passes   j 
from  BisseU  to  his  creditors.    The  actual  consideration  for  / 
these  assignments  was  the  debts  due  to  those  in  whose  fa-  \ 
vor  these  assignments  were  made.     There  is  nothing  to 
show  the  inadequacy  of  the  consideration. 

It  is  further  urged  that  Bissell  has  revoked  the  power 
conferred  on  Davis.  Had  this  been  a  mere  naked  power, 
he  would  clearly  have  had  the  right  of  revocation, 
which  he  afterwards  undoubtedly  attempted  to  *ex-  *300 
erase.  But  the  instrument  in  this  case  was  assign- 
ment of  property  through  Davis,  not  the  mere  conferring 
of  a  naked  power  upon  him.  Before  Davis  had  in  any 
way  notified  the  persons  for  whose  benefit  the  assignment 
had  been  made,  it  might  have  been  revoked ;  but  after 
such  notification,  after  several  of  the  number  had  not  only 
manifested  their  assent,  but  even  signed  the  deed  of  assign- 
ment, after  the  trust  is  to  a  considerable  extent  executed, 
the  right  of  revocation  has  certainly  passed  away  from 
Bissell. 

It  is  also  objected  that  Davis,  the  assignee,  has  departed 
fi^m  the  power  conferred  upon  him  by  selling  a  portion  of 
the  property  on  credit  instead  of  for  ready  cash.  If  this 
were  a  deviation  from  his  duty,  it  would  hardly  invalidate 
the  assignment.  The  parties  really  interested  in  the  mat- 
ter ought  not  to  be  prejudiced  by  an  act  of  this  nature, 
performed  by  the  assignee  selected  by  Bissell  himself. 
Bat  the  assignee  was  not  bound  to  sell  for  ready  cash.  He 
was  only  required  to  convert  the  property  into  money  with- 


396  SUPREME  COURT  OF  IOWA. 

John  Smith  v.  Smith  and  Johnaon. 

in  such  convenient  time  as  to  him  should  seem  meet.  I 
see  in  this  no  prohibition  to  his  selling  on  a  reasonable 
credit. 

Much  stress  is  laid  in  the  argument  upon  the  fact  that 
the  assignment  was  made  for  the  purpose  of  delaying  a 
creditor  by  preventing  the  levying  of  an  attachment.  The 
only  answer  which  1  think  can  successfully  be  made  to  this 
objection  is  that  no  evidence  of  the  fact  itself  can  be  found 
in  the  papers  of  the  case. 

There  are  a  few  other  points  of  minor  consequence  raised 
in  the  very  elaborate  argument  of  the  counsel  for  the  ap- 
pellant. I  deem  it  hardly  necessary  to  reply  to  them  all, 
as  I  see  nothing  in  them  which  I  think  should  cause  a  re- 
versal of  the  decision  below.  I  therefore  think  the  de<»«e 
of  the  District  Court  in  this  case  should  be  aflSrmed. 


John  Smith,  plaintiff  in  error,  v.  Smith  and  Johnson^ 

defendants  in  error. 

£!rrQr  to  Johnson. 

Where  the  parties  in  action  of  assumpsit  waive  a  trial  by  Jniy,  and 
submit  the  whole  matter  to  the  Court,  no  formal  entry  of  a  finding 
on  the  issues  as  on  the  verdict  of  a  jury  is  necessai^  The  amoimt 
of  damages  found  is  within  its  own  knowledge,  and  it  Is  suffideiKt  to 
enter  up  Judgment  for  the  amount  of  damages  assessed  (n). 

*801  *This  was  an  action  of  assumpsit  brought  by  Adam 
Smith  and  Ghesley  Johnson,  for  the  use  of  William 
Harris,  against  John  Smith,  upon  a  note  for  $123,  to  which 
the  defendant  pleaded  the  general  issue,  and  gave  notice 
of  special  matter  of  defense. 

(n)  The  pro^ions  of  the  Revision  are  to  the  same  sabstantial  effect 
See  gg  3087,  808a 
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At  the  January  term,  1843,  the  caae  was  submitted  to 
the  Court,  and  a  judgment  awarded  the  plaintiffs  for 
$36.98  damages.  There  were  motions  in  arrest  of  judg- 
meot,  and  for  a  new  trial,  overruled.  To  reverse  which  the 
defeudant  below  brought  up  the  case  upon  a  writ  of  error. 

The  following  errors  are  assigned : — 

1.'  The  judgment  was  given  in  favor  of  said  plaintiff, 
when,  bj  law,  it  ought  to  have  been  in  favor  of  said  de- 
fendants. 

2.  The  Court  ought  to  have  sustained  said  motion  in  ar- 
rest, and  granted  a  new  trial. 

3.  There  was  no  finding  by  a  jury  or  Court  on  the  issues 
joined,  upon  which  to  render  judgment. 

4.  The  record  aforesaid  shows  no  finding  upon  which 
judgment  could  be  rendered. 

Bates  &  ELajsrison,  for  plaintiff  in  error. 

Reagan  &  Gilbebt,  for  defendants  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  first  two 
errors  assigned  in  this  case  are  not  founded  upon  matter 
oi  record,  and,  therefore,  cannot  now  be  considered.  The 
third  and  fourth  are  identical  in  substance :  that  no  verdict 
was  rendered  to  serve  as  a  basis  for  the  judgment.  The 
right  of  a  jury  was  waived  by  the  parties  at  the  trial,  and 
the  whole  cause  submitted  to  the  Court.  Without  any 
formal  entry  of  a  verdict,  the  record  merely  states  as  fol- 
lows :  '^  And  being  advised  in  the  premises,  it  is  consid- 
ered by  the  Court  that  the  said  plaintiffs  recover  of  the 
said  defendant  the  sum  of  thirty-six  dollars  and  ninety- 
eight  cents  damages  assessed  by  the  Court,"  &e. 

The  entry  is  abundantly  sufScient.  Where  the  jury  find 
a  verdict,  their  finding  should  be  substantially  set  forth  on 
the  record,  for  it  forms  the  basis  of  the  judgment.  With- 
out this,  we  cannot  know  whether  the  Court  entered  up  the 
proper  judgment    The  Court  haa  xlo*  p^war  of  knowiag 
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the  proper  amount  but  by  means  of  the  yerdict.  Bat 
where  the  whole  matter  is  left  to  the  Court  the  case  is  dif- 
ferent The  amount  of  damages  found  is  within  its  own 
knowledge,  and  there  is,  therefore,  not  that  necessity  for 
entering  up  a  formal  verdict  that  exists  in  the  other  case. 

It  is  sufficient  to  enter  up  the  judgment  at  once,  stat- 
*802  ing  it  to  be  *for  the  amount  of  damages  assessed  in 

the  case,  as  was  done  in  the  present  instance. 
Judgment  affirmed. 


The  United  States,  plaintiff  in  error,  v.  Henry  E. 

Switzer,  defendant  in  error. 

Error  to  Cedar. 

Where  the  public  prosecutor  entered  a  TidOs  prosequi  on  an  indictment 
for  burglary,  it  was  held  tliat  the  county  was  liable  for  the  costs  of 
prosecution. 

At  the  District  Court  held  in  and  for  the  county  of  John- 
son, while  the  county  of  Linn  was  attached  for  judicial 
purposes;  towit :  At  May 'term,  1840,  Henry  Switzer,  Les- 
ter Wallace,  and  William  Long  were  indicted  for  burglary. 
The  case  was  afterwards'transferred  to  Linn,  and  the  venue, 
as  to  the  defendant  Switzer,  changed  to  the  county  of  Cedar, 
and  was  disposed  of  at  the  May  term  of  the  Cedar  Dis- 
trict Court,  1842,  by  the  district  prosecutor  entering  a 
nolle  prosequi.  A  judgment  was  thereupon  rendered 
against  the  county  of  Linn  for  the  payment  of  the  costs. 

The  county  of  Linn,  in  the  name  of  the  United  States, 
prosecuted  a  writ  of  error. 

Error  assigned :  — 

The  Court  erred  in  rendering  a  judgment  against  the 
county  of  Linn  for  costs. 
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Bates,  for  plaintiff  in  error. 

Pbb  Curiam,  Mason,  Chief  Justiob.  —  The  only  ques- 
tion inyolved  in  this  case  is  whether  the  county  is  liable 
to  pay  the  costs  of  the  prosecution  in  cases  where  a  noUs 
prosequi  has  been  entered  by  the  public  prosecutor.  It 
was  undoubtedly  in  the  power  of  the  District  Court  to  di- 
rect the  costs  to  be  thus  paid,  prior  to  the  act  of  February 
15th,  1842.  The  sixth  section  of  that  act  declares  that 
"  No  costs  shall  be  rendered  by  the  Court  in  the  event  of 
the  acquittal  of  a  person  charged  with  a  criminal  offense 
against  the  private  prosecutor,  unless  the  Court  is  satis- 
fied that  the  prosecution  is  malicious,  or  the  county 
or  the  territory  *except,"  &c.  This  section  makes  *308 
no  change  in  the  previous  law,  except  in  the  event  of 
an  "  acquittal."  The  entering  of  a  nolle  prosequi  is  not 
an  acquittal,  and,  therefore,  the  Court  was  justiHed  in  en- 
tering up  a  judgment  for  costs  against  the  county. 

Judgment  affirmed. 


Robert  Lucas,  plaintiff  in  error,  v.  Geokge  B.  Wal- 
ler, defendant  in  error. 

Error  to  Mtiscatine. 

If  a  copy  of  a  snmmons  is  left  at  a  house  which  is  not  the  defendant's 
residence,  and  a  judgment  be  taken  against  him  by  defoult,  he  must 
either  set  aside  the  default  by  an  affidavit  of  merits,  and  such  other 
showing  as  the  law  requires,  or  he  must  seek  his  remedy  in  a  Court 
of  equity  (o). 

(o)  Judgment  by  default  may  be  set  aside  on  motion  or  petition  in 
the  same  Court  Rev.  ch.  123,  title  "  De&ult '' ;  and  g  8545 ;  see  also 
Pigman  «.  Denny  et  al.  12  Iowa,  896 ;  McEinley  t,  Bechtel  et  ai,  t&. 
561 ;  Downing  v.  Harmon,  18  Iowa,  685 ;  Berryhill «.  Jacobs,  19  Iowa, 
846;  Same «.  Same,  20  Iowa,  246. 
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This  was  an  action  of  assumpsit,  brought  by  George  B. 
Waller  against  Robert  Lucas,  upon  a  note  of  which  the 
following  is  a  copy :  — 

"  For  value  received,  I  promise  to  pay  John  G.  Deshler, 
or  order,  eighty-one  dollars  by  the  tenth  day  of  July  next. 

"  ROBERT  LUCAS. 
"Bloomington,  May5,  1841." 

Endorsed,  "J.  G.  Deshler." 

At  the  appearance  term,  1842,  the  sheriff  returned 
"  Served  this  writ  by  leaving  a  copy  of  this  writ  at  the 
house  of  Charles  Kealley,  the  usual  place  of  residence  of 
the  within  named  Robert  Lucas,  in  the  care  of  Charles 
Nealley,  informing  him  of  its  contents,  on  the  tenth  day  of 
November,  A.  D.  1842.    Returned  November  17th,  1843.*' 

A  motion  was  made  by  PaI^dn,  attorney  for  the  defend- 
ant, for  a  continuance,  for  that  the  defendant  had  not  legal 
service,  the  copy  of  the  summons  being  left  at  the  resi- 
dence of  Charles  Nealley,  some  miles  in  the  country,  while 
the  defendant  made  his  residence  in  the  town  of  Bloom- 
ington ;  which  motion  was  overruled. 

Judgment  was  afterwards  rendered  by  default  for 
$87.53  damages  and  costs. 
*3U4  *The  defendant  moved  to  set  aside  the  judgment 
and  continue  the  same,  because  there  had  been  no 
legal  service,  and  that  he  should  be  permitted  to  show  that 
the  dwelling  of  Charles  Nealley  was  not  the  usual  place  of 
abode  of  the  defendant.    Overruled. 

To  reverse  this  judgment  the  defendant  removed  the 
cause  by  writ  of  error  to  this  Court 

Errors  assigned :  — 

1.  That  the  Court  refused  to  continue  the  above  cause, 
there  being  no  legal  service. 

2.  That  the  Court  refused  to  permit  the  defendant  to 
show  that  the  dwelling  of  Charles  Nealley  waa  not  the 
usual  place  of  abode  of  the  defendant 
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3.  That  after  the  defendant  was  defaulted,  no  jury  was 
called  to  hear  the  proof  and  assess  the  damages. 

4.  That  after  a  default,  the  Court,  or  the  clerk,  and  not 
a  jury,  took  the  proof  and  assessed  the  damages,  the  same 
being  at  the  first  term. 

5.  That  judgment  was  entered  on  a  default,  without  a 
writ  of  enquiry. 

6.  That  judgment  was  given  for  the  plaintifi^,  and  not 
for  the  defendant 

Pabvin  &  Woodward,  for  plaintiff  in  error. 

Lowe  &  Deshleb,  for  defendant  in  error. 

Pbb  Cubiah,  Mason,  Chief  Justice. — The  service  in 
this  case  seems  to  have  been  legal,  under  the  act  of  De- 
cember 81,  1840.  The  defendant  below,  however,  offered 
to  show  that  the  house  of  Nealley  was  not  his  usual  place 
of  abode,  and  thus  contradict  the  sheriff's  return,  but  the 
defendant  below  was  out  of  Court.  He  had  suffered  a  de- 
fault, and  before  he  could  take  any  steps  in  the  matter,  he 
must  get  the  default  set  aside  by  an  afiSdavit  of  merits, 
and  such  other  showing  as  the  law  requires. 

If  Nealley's  house  was  not  really  the  usual  place  of 
abode  of  the  defendant  below,  and  if  he  was  really  igno- 
rant of  the  commencement  of  the  suit,  and  if  the  judg- 
ment entered  up  against  him  is  actually  unjust,  he  had  a 
remedy  in  equity,  but  has  no  ground  of  complaint  against 
the  ruling  of  the  District  Court. 

The  other  points  raised  are  sufficiently  answered  in  the 
case  of  Parvin  v.  Hoopes,  decided  at  the  present  term  of 
this  Court. 

Judgment  afSrmed. 

—  61 
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*305  *Wm.  G.  Knight,  plaintiff  in  error,  v.  Henry 

Fox,  defendant  in  error. 

Error  to  Scott. 

It  is  not  necessary  to  set  out  the  stamps  or  devices  on  bills,  as  part  of 
the  description  in  the  declarationi  or  in  the  copy  appended ;  and  an 
omission  to  do  so  will  not  prevent  the  plaintiff  firom  sending  the  orig- 
inals to  the  jary  (p). 

Bills  of  exchange  may  be  given  in  evidence  under  the  common  oonnta, 
where  there  is  a  privity  of  contract,  as  by  the  payee  against  the  ma- 
ker, or  the  endorsee  against  the  endorser  (9). 

Although  as  a  geneal  rule  the  proof  should  correspond  with  the  allega- 
tions, still,  the  plaintiff  is  not  bound  to  prove  the  demand  and  notice 
averred,  where  they  have  been  previously  waived  by  the  defendant 

w. 

A  general  guaranty  that  it  shall  not  be  necessary  to  demand  payment 
and  give  notice  on  bills  or  notes  endorsed  by  the  guarantor,  is  in 
force  until  shown  by  him  to  be  rescind^. 

Endorsement  in  blank,  as  between  a  first  and  second  endorser,  is  tanta- 
mount to  a  pedal  endorsement  from  the  first  to  the  second,  and  may 
be  so  fiUed  up  («). 

This  was  an  action  of  assumpsit,  brought  in  the  Scott 
county  District  Court  by  Henry  Fox,  against  William 
G.  Knight,  as  the  second  endorsee  of  ninety-one  bills  of 
exchange. 

The  declaration  contained  ninety-one  special  counts, 
each  one  averring  the  making  of  the  bill,  the  endorsement 
by  the  payee  to  the  defendant,  and  by  him  to  the  plaintiff. 
Also,  an  averment  of  presentment  for  payment ;  refusal  to 

(jp)  See  Smith  ^.  Ralston,  aTi^,  p.  67,  note  ,*  Merritt  «.  Woodbury  & 
Dawley,  14  Iowa,  209 ;  First  National  Bank  of  Iowa  City  «.  Ryenon« 
28  Iowa,  508. 

(g)  Not  so  under  our  present  practice. 

(r)  Abbott  V.  Striblen,  6  Iowa,  191. 

(«)  Twogood  &  Co.  «.  Coopers  &  Clark,  9  Iowa,  415 ;  Harrison  «.  Mc^ 
Kim,  18  Iowa,  485. 
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pay  and  notice  to  the  defendant  of  the  dishonor.     The 
declaration  also  contained  the  common  counts. 

Plea,  non-assumpsit. 

On  the  trial,  the  plaintiff  abandoned  all  bat  the  £rst 
twenty-nine  connts,  and  the  common  coants. 

The  plaintiff  then  produced  twenty-nine  bills  of  ex- 
change, and  after  proving  the  handwriting  of  the  defend- 
ant as  endorser,  produced  the  letter  copied  into  the  bill  of 
exceptions,  and  proved  it  to  be  in  the  handwriting  of  the 
defendant,  and  then  offered  to  read  them  to  the  jury.  The 
defendant  objected  to  the  admission  of  the  bills  for  the 
reasons  set  forth  in  the  bill  of  exceptions,  and  in  the  Assign- 
ment of  errors.  The  objections  were  overruled  and  a  ver- 
dict and  judgment  for  the  plaintiff  was  had  at  the  April 
term,  1843,  for  the  sum  of  ten  thousand  three  hundred  and 
seventy- seven  dollars  and  eighty- four  cents.  To  re- 
verse *this  judgment  Knight,  the  defendant  below,  *306 
has  brought  the  case  here  upon  a  writ  of  error,  and 
assigns  for  error. 

1.  The  Court  below  erred  in  permitting  the  bills  to  be 
read  in  evidence  to  the  jury,  because  there  was  a  variance 
between  the  bills  offered  and  those  copied  in  the  declara- 
tion. The  variance  being  in  this ;  in  the  bills  offered  in 
evidence  there  was  a  stamp  vnth  a  crown,  and  the  words 
three  shillings  and  sixpence  printed  in  the  stamp,  and  in 
the  copies  attached  to  the  declaration  there  is  no  stamp. 

2.  There  was  no  proof  of  demand  and  notice. 

3.  The  Court  erred  in  permitting  the  guaranty,  copied 
in  the  bill  of  exceptions,  to  be  offered  in  evidence,  and  to 
go  before  the  jury.  Because  no  copy  of  it  was  furnished 
and  attached  to  the  declaration,  of  an  excuse  for  not  giv- 
ing notice,  because,  if  the  guaranty  could  be  admitted  at 
all  under  the  declaration,  it  could  not  be  until  there  was 
proof  to  show  that  the  bills  offered  in  evidence  were  re- 
ceived by  Fox,  under  and  in  compliance  with  said  guar- 
anty. 
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The  sabstance  of  the  guaranty  from  Knight  to  Fox,  is 
embodied  in  the  opinion  of  the  Court 

MiTOHELL  &  GBAirr,  for  plaintiff  in  error,  cited  the  fol- 
lowing authorities  in  support  of  the  errors  assigned : — 

2  Starkie,  161,  note ;  Bayley  on  Bills,  302  ;  3  Barnwell 
<fe  Adolphus,  619;  Cory  v.  Scott,  12  East.  171 ;  Harris  v. 
Richardson,  4  Car.  &  P.  522 ;  Hill  v.  VanniU,  8  Green- 
leaf,  233 ;  Frazier  v.  Harvie,  2  Littell,  186 ;  Bajlej  on 

Bills,  447. 

Lows,  Lbasitbd  &  Cook,  for  defendant  in  error,  cited 
the  following  authorities  as  opposed  to  the  errors  as- 
signed : — 

1  Blackford's  Rep.  69  ;  1  Scammon  Rep.  388  ;  3  Starkie, 
769 ;  Chitty  on  Bills,  524 ;  1  Cowper,  341 ;  1  Johnson's 
Rep.  94 ;  2  Starkie,  167,  note  (1) ;  2  Conn.  Rep.  478 ;  8 
Cowen's  Rep.  262 ;  5  Pickering's  R.  436 ;  4  do.  625 ;  3 
John.  Rep.  68 ;  2  Johns.  Rep.  278 ;  2  Wheaton,  75 ;  8 
Cranch,  492,  &c. 

PsB  CuBiAM,  Mason,  Chief  Justice. —  The  first  point 
made  by  the  plaintiff  in  error  in  this  case,  is  that  the  Court 
below  erred  in  permitting  the  bills  to  be  read  in  evidence 
to  the  jury  on  account  of  a  variance,  that  variance  consist- 
ing in  this :  In  the  bills  offered  in  evidence  there  was  a 
stamp  with  a  crown,  and  the  words  three  shillings  and  six 
pence  printed  in  the  stamp,  and  in  the  copies  attached  to 

the  declaration  there  is  no  stamp. 
*307  *Our  statute  requires  a  copy  of  the  instrument  sued 
on  to  be  appended  to  the  declaration.  The  origin- 
als, when  produced  in  evidence,  must  correspond,  substan- 
tially, with  these  copies.  It  would  be  error  to  admit  orig- 
inals differing  essentially  from  such  copies. 

But  this  correspondence  need  extend  no  further  than  to 
matters  appertaining  to  the  instrument,  and  making  part 
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thereof.  Any  blemish  or  private  mark  found  thereon,  and 
constituting  no  part  either  of  the  face  or  of  the  endorsement 
of  the  instrument,  need '  not  be  exhibited  in  the  copy. 
Notes  and  bills  are  are  often  found  struck  off  in  the  form  of 
bank  bills  and  other  fanciful  shapes,  with  ornaments  at  the 
head,  and  frequently  all  around  the  margin.  These  orna- 
ments would  not  need  to  be  exhibited  in  giving  copies  of  the 
instruments. 

We  have  nothing  to  show  that  the  stamps  in  question 
were  any  more  essential  to  the  validity  of  the  bills  than 
are  the  various  ornaments  which  abound  so  much  on  bank 
notes,  or  printed  bills  of  exchange.  There  was,  therefore, 
no  greater  necessity  of  setting  them  forth  in  the  copies. 
To  render  the  objection  we  are  now  considering  availa- 
ble, two  things  should  have  been  made  to  appear  in  evi- 
dence ;  first,  that  the  bills  were  executed  in  England  ;  and 
secondly,  that  by  the  laws  of  that  country  the  stamp  was 
essential  to  the  validity  of  such  instruments.  Now,  we 
cannot  judicially  know  that  there  is  but  one  London  in  the 
w«rld,  and  that  this  city  is  to  be  found  in  England,  any 
more  than  we  can  take  cognizance  of  the  English  law  in 
relation  to  stamps.  No  valid  objection  can,  therefore,  be 
raised  to  the  decision  of  the  District  Court,  on  the  point 
we  have  now  been  considering. 

The  second  error  assigned  is  that  there  was  no  proof  of 
demand  and  notice.  In  reply  to  this  the  plaintiff  below 
sets  up  a  waiver  of  such  demand  and  notice.  Does  the 
proof  of  waiver  of  notice  sustain  a  declaration  in  which  a 
demand  and  notice  are  alleged  ?  Although  the  general 
and  reasonable  rule  is  that  the  proof  should  correspond 
with  the  allegation,  still  there  are  high  authorities  for  a 
deviation  from  this  rule  on  the  subject  we  are  now  consid- 
ering. 3  Oowen,  262 ;  5  Pickering,  436  ;  3  Johnson,  68 ; 
and  other  authorities  cited  by  defendant  in  error. 

But  whatever  may  be  the  proper  rule  on  this  subject, 
there  can  be  no  doubt  but  that  the  failla  of  exchange  may 
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be  given  in  evidence  under  the  common  counts.  The  case 
of  King  V.  Wall,  decided  at  the  last  term  of  this  Court,  and 
the  authorities  on  *^hich  that  decision  was  made,  even 
went  so  far  as  to  authorize  a  promissory  note  to  be  given 
in  evidence  under  the  common  counts  in  an  action  brought 
by  tlie  endorsee  against  the  maker.  Such  a  rule  has 
*808  long  been  followed  in  a  suit  brought  by  *the  payee 
against  the  maker,  and  the  argument  in  favor  of  that 
course  i.s  just  as  strong  where  the  suit  is  brought  by  the 
endorsee  against  the  endorser.  These  parties  are  in  pri- 
vity, the  endorsement  being,  by  operation  of  law,  made 
equivalent  to  a  special  agreement  of  the  endorser  that  he 
will  pay  the  note  himself,  unless  paid  at  maturity  by  the 
maker.  The  law  presumes  that  the  endorser  has  received 
the  full  value  of  the  note  from  the  endorsee,  with  a  stipu- 
lation to  restore  the  same  with  interest,  if  not  paid  by  the 
maker.  This  amount  can  consequently  be  recovered  un- 
der the  common  counts. 

It  is  further  objected  by  the  plaintiff  in  error,  that  the 
Court  ought  not  to  have  permitted  the  guaranty  copied  in- 
to the  bill  of  exceptions  to  go  to  the  jury,  because  no  copy 
thereof  was  attached  to  the  declaration.  The  statute  only 
renders  it  necessary  for  the  plaintiff  to  append  to  the  dec- 
laration a  copy  of  the  instrument  on  which  the  suit  ia 
brought.  It  is  not  necessary  in  this  manner  to  set  forth 
his  evidence.  The  guaranty  in  this  case  was  mere  evi- 
dence, not  the  instrument  on  which  the  suit  was  broughL 

The  last  objection  it  will  be  necessary  to  notice,  is  that 
the  plaintiff  should  have  shown  that  the  bills  offered  in  ev- 
idence were  received  by  Fox  under  and  in  compliance 
with  said  guaranty.  The  language  of  that  guaranty  is 
very  comprehensive  — "  I  hereby  agree  that  it  shall  not  be 
necessary  for  you  to  present  for  payment  at  the  maturity 
thereof  any  bills  of  exchange  or  promissory  notes  which 
now  are  in  or  which  may  at  any  time  hereafter  come  into 
your  hands  rnidars^  hy  me^  it  being  understood  and  agreed 
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that  I  shall  be  liable  to  you  for  the  payment  of,  and  shall 
pay  yon  all  and  every  bill  of  exchange  and  promissory 
note,  endorsed  by  me,  notwithstanding  the  same  may  not 
have  been  presented  for  the  payment  thereof ;  and  further, 
that  it  shall  not  be  necessary  for  you  to  give  me  notice  of 
the  dishonor  of  such  bills  of  exchange,  any  or  either  of 
them." 

This  guaranty  embraced  all  bills  that  then  were  in,  or 
should  thereafter  come  into  the  hands  of  Fox,  endorsed  by 
Knight.  How  long  is  this  guaranty  to  be  considered  in 
force }  Until  it  is  shown  to  have  been  rescinded,  the  bur- 
den of  proof  for  which  purpose  is  thrown  upon  Knight. 

The  bills  offered  in  evidence  in  this  case  were  endorsed 
by  Knight,  and  came  into  the  hands  of  Fox.  Nay,  the  en- 
dorsements in  blank  are  as  against  Knight,  tantamount  to 
a  special  endorsement  to  Fox,  for  there  is  authority  con- 
tained in  a  blank  endorsement  which  allows  the  endorsee 
to  fill  up  the  endorsement  by  making  it,  if  he  choose, 
a  special  ^endorsement  to  himself.  The  bills  in  the  *309 
present  case  come  clearly  within  the  rule  laid  down 
in  the  guaranty,  and  were,  therefore,  properly  admitted 
in  evidence  on  the  trial. 

Judgment  affirmed. 


JoAB  Bernabd  and   Overton  Bernard,  plaintiffs  in 
error,  v.  John  A.  Parvin,  defendant  in  error. 

Ettot  to  Muscatine. 

Under  the  territorial  statute,  in  suits  brought  upon  any  instrnment  of 
writing,  made  payable  to  a  firm  name,  it  is  only  necessary  to  set  out 
and  prove  the  partnership  name. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs 
against  the  defendant  in  error,  upon  a  note,  of  which  the 
following  is  a  copy :  — 
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"  BLooMiNaTON,  September  1,  1842. 
"  $817.81. 

"  One  day  after  date,  for  value  received,  I  promise  to 
pay  John  A.  Farvin,  or  order,  three  hundred  and  seven- 
teen dollars  and  eighty-one  cents,  with  interest  at  the  rate 

of  ten  per  cent  per  annum.  • 

"  WM.  BROWNELL.*' 
"  Endorsement :  — 

"  November  the  21st,  1842.  I  transfer  the  within  note  to 
J.  &  O.  Bernard,  with  full  recourse  upon  me. 

"  JOHN  A.  PARVIN." 

The  note  was  declared  upon  in  the  usual  form,  with, — 

1.  A  special  count  upon  the  note, 

2.  For  money  had  and  received. 

3.  For  goods  sold  and  delivered. 

The  defendant  pleaded  the  general  issue  to  the  whole  of 
the  counts.  Second,  the  general  issue  to  the  second  and 
third  counts,  and  demurred  specially  to  the  iirst,  for  that 
the  declaration  did  not  allege  any  demand  upon  the  maker, 
nor  any  notice  of  non-payment  to  the  endorser.  This  de- 
murrer was  afterwards  withdrawn,  and  the  case  submitted 
to  a  jury  at  October  term,  1843,  and  a  verdict  for  the  de- 
fendant. 
*310  *0n  the  trial  the  Court  charged  the  jury  that  it  was 
incumbent  upon  the  plaintiff,  in  order  to  his  recov- 
ery, to  prove  that  J.  &  O.  Bernard  was  a  firm  composed 
of  Joab  Bernard  and  Overton  Bernard,  to  which  the  plaint- 
iffs excepted. 

This  is  the  error  of  which  the  plaintiffs  complain. 

Whicher,  for  plaintiffs  in  error. 
WooDWABD,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. — The  commence- 
ment of  the  declaration  in  this  case  reads  as  follows :  — 

'^  Joab  Bernard  and  Overton  Bernard,  merchants,  trad- 
ing under  the  name  and  style  of  J.  &  O.  Bernard,  com- 
plain, ifec."  . 
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The  sQit  is  brought  against  the  defendant  as  endorser  of 
a  promissory  note,  which  endorsement  is  in  the  words  fol- 
lowing :  — 

"  November  the  Slst,  1843.  I  transfer  the  within  note 
to  J.  &  O.  Bernard,  with  fall  recourse  upon  me. 

(Signed)  "  JOHN  A.  PARVIN." 

On  the  trial  below,  the  Oourt  charged  the  jury  that  it 
was  incumbent  upon  the  plaintiffs  to  prove  that  the  firm  of 
J.  &  O.  Bernard  is  composed  of  Joab  Bernard  and  Overton 
Bernard.  This  is  assigned  for  error,  and  raises  the  only 
qnestion  presented  by  the  case. 

We  think  the  Court  erred  in  giving  the  instruction.  The 
statute  declares  that  in  all  suits  brought  upon  any  instru- 
ment of  writing,  made  payable  to  partners  trading  to- 
gether under  their  partnership  name  and  style,  it  shall  only 
be  necessary  to  prove  the  partnership  name  and  style,  with- 
out proving  tlie  names  of  the  individuals  who  compose  the 
same.  No  direction  is  given  as  to  the  shape  of  the  com- 
mencement declaration,  and  although  it  would  probably 
be  as  well  to  sue  in  the  partnership  name,  merely ;  still,  as 
the  statute  makes  no  exceptions  to  the  sweeping  rule  it 
has  prescribed,  we  do  not  feel  justified  in  making  any. 

The  judgment  below  wiU,  therefore,  be  set  aside  and  a 
new  trial  ordered. 


♦Elias  p.  Chord,  plaintiff  in  error,  v.  Gbobgb  ♦311 

McCoT,  defendant  in  error. 

Ettot  to  Cedar. 

The  sherifT  is  the  proper  officer  to  receive  and  execute  process  in  all 
cases,  unless  there  is  an  affidavit  of  partiality,  prejudice,  consangcdn- 
ity,  or  interest  ezisdng  in  him  or  his  deputy  (Q. 

Jill  iwiMi>*»*»*tti    <■■*■    imn\w*m^*t%m      1*11      ■><»■>  ftrftti  ■  T  I        1  1 1  II  r^HiHiiii      iiUI    »>■ 

(0  See  Bev.  eh.  96,  titie  "  OuriC"  and  ok  87,  tiUe  "CoMoer." 
—62 
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If  a  coroner  execute  process  without  such  affidavit  having  been  pre- 
viously filed,  the  service  is  void. 

This  was  an  action  of  trespass  vi  et  armisj  instituted  by 
Chord  against  McCoy,  in  the  District  Court  of  Cedar 
county,  and  the  writ  directed  to  the  coroner. 

The  suit  was  dismissed  on  the  defendant's  motion,  on  the 
ground  that  there  had  been  no  affidavit  filed  as  required 
by  the  statute,  so  as  to  authorize  the  coroner  to  serve  the 
summons,  instead  of  the  sheriff. 

Judgment  was  rendered  against  the  plaintiff  for  costs, 
at  the  special  term  in  August,  1841,  which  judgment  is 
now  BOQght  to  be  reversed,  because  the  Court  below  eired 
in  sustaining  the  motion  to  dismiss,  &c. 

Hastings,  for  plaintiff  in  error. 
Whiohbr,  for  defendant  in  error. 

Peb  Cubiah,  Mason,  Chief  Justtob. — The  question  we 
are  called  upon  to  decide  in  the  present  case  is  whether  it 
is  regular  for  the  clerk  to  issue  a  summons  and  direct  it 
to  the  coroner,  in  any  case,  unless  where  an  affidavit  of  the 
interestedness  of  the  sheriff  has  been  first  filed.  We  think 
it  is  not.  The  third  section  of  the  act  relative  to  coroners 
and  their  duties  (Laws  of  1839-40,  page  11)  makes  it  the 
duty  of  the  clerk  to  issue  and  direct  process  to  the  coroner, 
in  all  cases,  upon  an  affidavit  of  the  partiality,  prejudice, 
consanguinity,  or  interest  of  the  sheriff  or  his  deputy  being 
made  and  filed  in  his  office.  Unless  such  affidavit  be  first 
made  and  filed,  the  sheriff  is  the  proper  officer  to  whom 
process  of  this  kind  should  be  directed. 

It  may  be  thought  a  matter  of  small  import  whether  a 
ministerial  duty  of  this  kind  be  performed  by  the  sheriff 
or  coroner,  but  the  law  seems  to  regard  it  as  material 
*312  If  it  will  not  permit  the  sheriff  to  serve  *a  sum- 
mons where  either  he  himself  or  his  deputy  are  akin 
ie-Ihe  defendant,  it  cannot  be  regarded  as  u&importuit 
whether  he  or  some  other  person  serve  a  process  in  an 
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ordinary  case.  The  service  and  return  by  the  coroner  are 
of  no  more  validity  than  though  made  by  any  other  per- 
son, unless  in  the  cases  provided  for  by  law,  and  it  can  only 
be  known  in  the  mode  pointed  out  by  statute  when  such  a 
^  case  is  presented. 

But  it  is  said  that  the  Courts  will  take  notice  of  their 
own  oflScers,  and  that  the  Distric  Court,  without  proof, 
ought  to  have  recognized  McCoy  as  its  sheriff.  "What  evi- 
dence have  we,  even  at  this  time,  that  McCoy  is  sheriff  of 
Cedar  county  ?  If  the  District  Court  should  have  taken 
notice  of  this  fact  without  proof,  must  the  Supreme  Court 
do  so  likewise  ?  Admitting  the  position  assumed  by  coun- 
sel to  be  correct,  it  was  incumbent  on  them  by  bill  of  ex- 
ceptions to  have  placed  the  matter  properly  before  the  Su- 
preme Court.  "We  see  nothing  upon  the  record  from  which 
such  an  inference  can  be  legitimately  drawn. 

Judgment  affirmed. 


WiLLUM  Wilson,   plaintiff  in   error,  v.  Joseph  Web- 
ster, defendant  in  error. 

Error  to  Lee. 

A  note  executed  in  consideration  of  a  quit  claim  to  certain  lots  of  land, 
the  title  to  which  is  in  the  United  States,  but  containing  improve- 
ments upon  any  one  of  them,  in  the  rightful  claim  or  ownership  of 
the  vendor,  is  collectible  without  any  proportionate  deduction  for 
the  value  of  those  lots  which  contain  no  improvements. 

Where  a  purchaser  obtains  all  that  he  bargained  for,  in  the  absence  of 
all  fraud  or  illegality  in  the  transaction,  and  receives  the  benefit  de- 
signed to  be  transferred,  he  cannot  set  up  against  the  vendor  a  want 
or  fidlure  of  consideration  (u). 

{yi)  See  Hill  tJ.  Smith,  anUy  p.  70 ;  Freeman  t>.  HoUiday,  ardey  p.  ^ ; 
Starr  &  Burgess  i^.  Wilson,  'po9t^  p.  438 ;  Pierson  i^.  David  etaLX  Iowa, 
88;  Spry  «.  Sleppy,  15  Iowa,  409. 
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This  was  an  action  of  assumpsit  instituted  by  Joseph 
Webster  against  William  Wilson,  in  the  District  Court  of 
Lee  county,  upon  a  note,  of  which  the  following  is  a 

copy :  — 

"  FoBT  Madison,  Sept.  26,  1880. 
«  $1,000.26. 

Two  years  after  date,  I  promise  to  pay  to  the  order  of 

Joseph  Webster  ten  hundred  and  twenty-five  dollars,  for 

value  received,  without  defalcation  or  discount. 

«  WILLIAM  WILSON. 

"Attest:  JAMES  DOUGLASS.'* 

*818  *The  declaration  contained  but  one  count ;  to  which 
.  there  was  a  special  demurrer,  but  which  the  record 
does  not  show  was  called  up. 

The  parties  went  to  trial  upon  the  general  issue,  and  a  no- 
tice by  the  defendant  that  the  note  was  executed  without 
any  consideration,  and  that  if  there  was  any  considera- 
tion it  had  wholly  failed. 

A  verdict  and  judgment  was  rendered  for  the  plaintiff 
for  the  sum  of  $1,089.06  damages,  together  with  costs. 

On  the  trial  the  defendant  offered  evidence  to  prove 
that  the  note  on  which  suit  was  brought,  together  with  an- 
other note  of  the  same  amount,  which  other  note  was 
paid  before  the  commencement  of  this  suit,  were  given 
for  eleven  town  lots  in  the  town  of  Fort  Madison,  at  that 
time  in  the  county  of  Des  Moines,  and  territory  of  Wis* 
cousin,  now  the  territory  of  Iowa ;  and  which  said  lots  at 
the  time  of  said  sale,  were  conveyed  by  deed  of  quit-claim 
from  plaintifi^  to  defendant;  that  at  the  time  of  such 
sale  and  conveyance  the  fee  simple  title  to  said  lots 
was  in  the  government  of  the  United  States,  and  continued 
so  to  be  at  the  time  of  trial ;  that  there  were,  at  the  time 
of  said  sale  and  conveyance,  improvements  on  four  of  said 
lots ;  that  the  four  lots  on  which  said  improvements  were 
made  were,  at  the  time  of  such  sale  and  conveyance^  esti- 
mated  to  be  worth  eight  hundred  dollars.    Qj  pUintiff  #^ 
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idence  was  offered  to  prove  that  prior  to  such  sale  he  was 
in  possession  of  said  four  lots,  by  inclosure,  and  the  residue 
was  held  and  claimed  by  him,  not  bv  the  inclosure,  bat  in 
accordance  with  the  cnstom  of  the  settlers  in  said  town  of 
Fort  Madison ;  that  he  was  recognized  by  the  citizens  of 
said  town  and  others,  as  entitled  to  the  possession  of  the 
same ;  that,  at  the  time  of  sale  aforesaid,  he  transferred 
his  possession  to  defendant,  who  subsequently  sold  one 
of  said  lots,  and  received  for  all  of  said  lots  certificates  of 
pre-emption  from  the  commissioners  appointed  under  an 
act  of  congress,  approved  July  2, 1886,  entitled  An  Act  for 
laying  off  the  towns  of  Fort  Madison  and  Burlington,  in 
the  county  of  Des  Moines,  and  the  towns  of  Bellevue, 
Dabnque,  and  Pine,  in  the  county  of  Dubuque,  &c.,  and 
the  act  amendatory,  approved  December  8,  1837.  The 
plaintiff  also  gave  in  evidence  a  law  of  the  territory  of 
Wisconsin,  approved  December  8,  1836,  entitled  ^'An 
Act  to  provide  for  the  collection  of  demands  growing  out 
of  contracts  for  sale  of  improvements  on  public  lands." 

Whereupon  the  defendant,  by  his  counsel,  H.  T.  Reid, 
asked  of  the  Court  the  following  instructions  to  the  jury :  — 

1.  That  if  they  were  satisfied  that  the  promissory  note 
on  which  this  suit  was  brought  was  given  for  lots  of 
land,  which,  at  the  time  of  its  *execution,  belonged  *814 
to  the  government  of  the  United  States,  they  were 
bound  to  find  a  verdict  for  the  defendant,  as  there  was  no 
consideration. 

2.  That  if  there  was  any  consideration,  it  was  illegal. 
8.    That  if  they  were  satisfied  that  the  said  note  was 

given  for  improvemei^ts  on  lands  belonging  to  the  govern- 
ment of  the  United  States,  at  the  time  of  its  execution, 
they  were  bound  to  find  a  verdict  for  the  defendant  on  the 
ground  that  there  was  no  consideration. 

4.  That  if  such  improvements  constituted  any  consid- 
eration, such  consideration  was  wholly  void. 

Bw    That  if  the  jury  were  satisfied  that  there  were  im- 
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provements  on  a  part  only  of  the  lots  so  sold  and  conveyed, 
they  were  bound  to  find  a  verdict  for  the  plaintiff  only  for 
the  proportionate  value  of  the  lots,  on  which  there  were 
improvements  at  the  time  of  the  execution  of  the  said 
note. 

6.  That  if  they  were  satisfied  that  said  lots  were  not  in 
the  possession  of  said  plaintiff,  by  inclosure,  at  the  time 
of  the  sale  of  said  lots,  they  were  bound  to  find  a  ver- 
dict for  the  defendant. 

The  first  instruction  the  Court  refused  to  give  in  express 
terms ;  and  charged  that  if  there  were  improvements  on 
the  land,  although  it  belonged  to  the  United  States,  they 
would  constitute  a  good  consideration. 

The  fifth  instruction  was  refused  to  be  given  in  express 
terms  by  the  Court ;  and  the  jury  charged  that  if  the  lots 
constituted  one  tract,  an  improvement  on  one  might  enure 
to  the  benefit  of  the  rest,  but  otherwise  if  the  lots  consti- 
tuted separate  and  independent  tracts. 

The  second,  third,  fourth,  and  sixth  instructions  were 
also  refused  to  be  given.  To  all  of  which  refusal  and  in- 
structioner  the  defendant  excepted.  And  these  constitute 
the  errors  assigned  by  Wilson,  plaintiff  in  error,  in  this 
Court 

Keid  &  Johnson,  for  plaintiff  in  error,  cited  in  support 
of  the  first  assignment,  act  of  congress,  1807,  vol.  1,  Land 

Laws,  &c.  156 ;  1  Blackford's  Rep.  page ;  6  Missouri 

Rep.  853  ;  Organic  Law,  page  34,  §  6,  Iowa  Stat.  Of  the 
second,  Chitty  on  Con.  639,  536,  538,  and  540.  Of  the 
third,  Chitty  on  Con.  536,  538. 

Heney  W  Stare,  for  defendant  in  error. 

Pee  Curiam,  Mason,  Chief  Justice. — The  only  excep- 
tion taken  to  the  proceedings  below  by  the  plaintiff  in  er- 
ror is  in  relation  to  the  instructions  of  the  Court  to  the 
jury.    Six  several  instructions  were  asked  by  the  coonsel 
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for  the  plaintiff  in  error  and  refused,  either  wholly 
or  in  *part.  All  these,  except  the  fifth,  are  of  two  *315 
classes.  First,  those  calling  for  a  decision  that  the  sale 
of  improvements  on  the  public  lands  was  an  insufficient  con- 
sideration for  a  promise;  second,  that  it  was  an  illegal  con- 
sideration, and  that  the  law  in  neither  case  would  compel 
the  payment  of  a  note  given  therefor. 

Both  these  points  have  been  frequently  decided  by  this 
Court,  and  the  ruling  of  the  Court  below  was  in  perfect 
accordance  with  those  decisions.  Freeman  v.  Holliday,  Hill 
V.  Smith,  and  Stannard  and  others  v.  McCarty.  The  only 
question  we  need  to  consider,  therefore,  is  that  raised  by 
the  fifth  instruction  asked,  and  the  charge  of  the  Court 
thereupon.  That  instruction  was  as  follows  :  '^  That  if 
the  jury  were  satisfied  that  there  were  improvements  on  a 
part  only  of  the  lots  so  sold  and  conveyed,  they  were 
bound  to  find  a  verdict  for  the  plaintiff  only  for  the  pro- 
portionate value  of  the  lots  on  which  there  were  improve- 
ments at  the  time  of  the  execution  of  said  note."  The 
Court  refused  to  give  this  instruction  in  the  precise  terras 
in  which  it  was  asked,  but  charged  the  jury  that  if  the  lots 
constituted  one  tract,  an  improvement  on  one  might  enure 
to  the  benefit  of  all,  but  otherwise  if  the  lots  constituted 
separate  and  independent  tracts.  The  last  branch  of  this 
charge  is  in  accordance  with  the  instruction  asked.  The 
plaintiff  in  error  could  not,  therefore,  except  to  it,  so  that 
it  need  not  now  be  considered. 

By  the  first  branch  of  the  charge  we  understand  the 
Court  to  have  ruled  that,  where  a  person  is  in  possession 
of  one  entire  tract  of  public  lands  having  an  improvement 
on  a  portion  thereof,  a  quit-claim  deed  for  the  whole  con- 
stitutes a  good  and  valuable  consideration  for  a  promise, 
and  a  note  given  therefor  can  be  collected  in  full.  We 
think  that  instruction  was  clearly  correct.  "We  go  further, 
and  say  that  the  same  would  have  been  the  result  had  the 
quit-claim  deed  embraced  other  distinct  and  independent 
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tracts,  on  which  there  were  no  improvements,  if  no  decep- 
tion was  practiced  upon  the  purchaser.  The  rule  con- 
tended for  by  the  counsel  for  the  defendant  in  error  is  a 
sound  one;  that  where  there  is  no  fraud  or  misrepresenta- 
tion the  consideration  is  not  to  be  apportioned.  Where 
there  is  no  consideration  the  contract  will  not  be  enforced, 
but  a  defendant  cannot  successfully  resist  the  payment  of 
a  promissory  note  on  the  ground  of  inadequacy  of  consid- 
eration. He  must  be  the  judge  of  that  matter  at  the  time 
of  making  the  contract. 

Suppose,  then,  that  Wilson  had  given  this  note  in  con- 
sideration of  a  quit-claim  deed  from  Webster  for  lots,  in 
some  of  which  the  latter  had  an  interest,  and  in  others 
not — there  being  no  fraud  or  deception  practiced,  and 
Wilson  all  the  while  understanding  the  facts  pre- 
*316  cisely  as  they  *existed.  The  conveyance  of  the  in- 
terest which  Webster  held  would,  in  that  case,  consti* 
tute  the  entire  consideration  of  the  contract  Wilson,  who 
is  presumed  to  know  the  law,  would  understand  that  a 
quitclaim  to  lots  in  which  Webster  had  no  interest  con- 
veyed nothing.  If,  therefore,  Webster  had  no  transfera- 
ble interest  in  the  lots  on  which  there  were  no  improve- 
ments—  no  deception  being  practiced  upon  Wilson  —  the 
latter  will  be  presumed  to  have  given  his  note  for  the  lots 
on  which  the  improvements  were  located.  He  cannot  now 
object  to  the  payment  of  the  note  because  these  lots  were 
not  worth  the  amount  he  has  stipulated  to  pay  for  them. 
There  is  no  proof  or  pretence  of  any  fraud  or  deception 
having  been  practiced  upon  Wilson  in  the  present  case, 
and  he  must,  therefore,  perform  his  promise  in  the  shape 
in  which  it  was  made. 
Judgment  affirmed. 
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John  D.  Bush,  plaintiff  in  error,  v.  Henrt  Elson  and 
John  Elson,  defendants  in  error. 

Error  to  Ihcbugrue, 

A  verdict  for  less  than  fifty  dollars  damages,  in  an  action  of  repleyin, 
in  the  District  Ooort,  does  not  determine  its  Jurisdiction  of  the 
case  («). 

The  test  of  Jurisdiction  is  the  amount  claimed  in  the  plaintiff's  decla- 
ration, and  not  the  amount  found  to  be  due  by  the  yerdict  of  the  Jury. 

The  facts  of  the  case  are  sufficiently  stated  by  defend- 
ant's coansel,  and  in  the  opinion  of  the  Conrt. 

Thomas,  Bebbt  A:  Kogsbs,  for  plaintiff  in  error. 

HsHPSTBAD,  for  defendants  in  error. 

The  Conrt  will  observe  that  this  is  an  action  of  replevin, 
or  an  action  of  tort.  The  sum  demanded,  and  not  the 
amount  recovered,  is  the  subject  which  gives  the  District 
Conrt  jurisdiction  in  all  actions  of  tort.  3  Dallas  Reports, 
U.  S.  S.  C.  401 ;  1  Condensed  XJ.  S.  Reports,  185. 

In  this  action,  it  will  be  seen,  that  the  amount  of  property 
specified  in  the  declaration  is  sixty  dollars,  and  the  dam- 
ages for  the  taking  of  the  same  are  laid  at  seventy- 
five  dollars,  clearly  bringing  this  suit  within  *the  *817 
jurisdiction  of  the  District  Court.  And  the  Court 
having  once  taken  jurisdiction  in  this  case,  could  not  be 
ousted  of  that  jurisdiction  by  the  amount  of  the  verdict  re- 
covered. 

Feb  Cubiam,  Masok,  Chief  Justice. — The  defendants 
in  error  brought  an  action  of  replevin  against  the  plaintiff 
in  error  for  two  yoke  of  oxen,  and  claiming  in  his  declara* 

■-  ,     !■      .     I  ■  I       ..        I  III  ■  I  .  .  *i      I  ,       ^1..  ■  I        ■  I  ,  ,^ 

(v)  See  HaU  a  Biever,  anU,  p.  113,  and  cases  cited  in  nole<«):  «ce  alio 
poti,  401, 488,  and  Stone  fx  Murphy,  d  Iowa,  80. 

—  63 
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tion  damages  to  the  amount  of  sixty  dollars.  The  jury 
brought  in  a  verdict  for  the  plaintiff  below,  of  thirty-fire 
dollars.  A  motion  was  then  made  to  set  aside  the  verdict 
for  want  of  jurisdiction ;  the  sum  recovered  being  less  than 
fifty  dollars.  That  motion  being  overruled,  the  question 
is  brought  up  for  revision  here. 

The  act  of  8d  February,  1843,  gives  the  District  Court 
jurisdiction  where  the  debt  or  demand  or  cause  of  action 
shall  amount  to  fifty  dollars  or  upwards.  Shall  the  test  of 
jurisdiction  be  the  amount  claimed  in  the  declaration  or 
that  found  due  by  the  verdict  ? 

We  think  the  question  of  jurisdiction  should  be  capable 
of  being  determined  at  the  beginning,  rather  than  at  the 
termination  of  the  proceedings,  and  such  we  presume  is  the 
universal  practice  of  Courts  under  similar  statutes.  We 
know  of  no  instance  where  the  question  of  jurisdiction  has 
been  made  dependent  upon  the  verdict  of  the  jury,  but  it  is 
always  made  capable  of  ascertainment  at  some  preliminary 
stage  of  the  proceedings.  One  jury  might  assess  one 
amount  of  damages ;  another  might  agree  upon  a  moch 
larger  amount.  If  this  case  had  been  sent  out  of  the  Dis- 
trict Court  on  account  of  the  verdict  being  to  small,  it 
might  at  the  next  trial  be  sent  out  of  the  justice's  Court 
for  an  equally  good  reason,  because  the  verdict  was  too 
large.  This  would  be  a  very  inconvenient  rule.  As  well  for 
this  reason,  as  for  that  of  such  a  course  being  in  opposition 
to  the  general  course  of  practice  in  like  cases,  we  think  the 
decision  of  the  Court  below  should  be  sustained. 

Judgment  afiirmed  accordingly. 


r*' 
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"""Absalom  Cornblius,  plain tiflf  in  error,  v.  *318 

William  M'Ilvaine,  defendant  in  error. 

Error  to  Henry. 

Where  a  defendant  stands  by  and  assents  to  the  change  of  the  name  of 
the  plaintiff  in  a  suit  before  a  justice  of  the  peace,  and  the  parties  sub- 
sequently go  to  trial  upon  the  merits,  it  is  a  waiver  of  the  irregularity 
of  the  proceedings,  and  the  defendant  is  estopped  from  setting  the 
Judgment  aside  on  a  certiorari. 

The  errors  complained  of  are  set  forth  in  the  opinion  of 
the  Court. 

Teas  &  Williams,  for  plaintiff  in  error. 

. 

Feb  Curiam,  Mason,  Chief  Justice. —  This  case  came 
into  the  District  Court  by  a  writ  of  certiorari^  to  a  justice 
of  the  peace.  The  transcript  sent  up,  in  obedience  to  said 
writ,  is  regular  in  all  respects.  An  affidavit  of  the  defend- 
ant below  being  filed,  setting  forth  that  on  the  trial  below, 
Bond  &  Martin  were  the  plaintiffs,  a  rule  was  taken  up- 
on the  justice,  to  show  cause  why  he  should  not  amend  the 
the  transcript  in  this  particular.  To  this  rule  the  justice 
replied,  in  substance,  that  it  is  true  the  original  summons 
was  issued  in  the  name  of  Bond  &  Martin  ;  that  the  notes 
were  assigned  by  Bond  &  Martin  to  M'Ilvaine,  before  the 
suit  was  brought ;  that  on  the  return  day  of  the  summons 
tlie  agent  of  said  M'Ilvaine  moved  to  have  said  M'llvaine's 
name  substituted,  and  that  the  trial  proceed.  The  defendant 
made  no  objection ;  the  alteration  was  made  and  the  de- 
fendant went  fully  into  trial.  The  justice  further  stated 
that  he  considered  the  substitution  above  mentioned  an 
amicable  arrangement. 

The  counsel  for  the  defendant  below  then  moved  the 
Court  to  dismiss  the  suit  for  irregularities  set  forth  in  the 
motion.  The  Court  overruled  the  motion,  which  consti- 
tutes, in  substance,  the  only  error  alleged  in  the  case. 
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So  far  as  regards  mere  formal  irregalarities,  the  Superior 
Courts  should  look  with  an  indulgent  eye  upoa  proceed- 
ings before  justices  of  the  peace.  The  substitution  of  the 
name  of  M'Uvoine  for  that  of  Bond  &  Martin  was  in  the 
first  instance  a  substantial  error,  unless  done  bj  con- 
sent, but  it  was  waived,  even  if  erroneous,  by  the  subse- 
quent act  of  Cornelius.  After  the  substitution  be  went 
*319  into  a  full  trial  on  the  merits.  The  subject  ^matter  of 
the  action  remained  the  same,  and  whether  the  ac- 
tual plaintiffs  were  Bond  &  Bfartin  or  M^Iivaine,  could 
make  no  substantial  difference  with  him.  He  could  there- 
fore have  sustained  no  essential  injury  from  the  substitution. 
Not  having  made  objection  thereto  at  the  proper  time, 
he  is  estopped  from  doing  eo  now. 

Judgment  affirmed. 

Note.— In  the  cases  of  George  Prior  «.  Wm.  M'llyaine,  and  Wesley 
Prior  «.  Wm.  Mllvaine,  the  same  points  were  raised  and  decided  as  in 
the  preceding  case.— Rbpobter. 


Gob  and  othebs,  plaintiffs  in  error^  v.  Hamilton^  de- 
fendant in  error. 

Error  to  Johnson. 

Where  a  note  is  executed  by  A  B  &  C,  Jointly,  and  B  sastaina  the  plea 
of  infancy  in  an  action  brought  against  them  on  the  same,  jointly,  a 
judgment  may  be  rendered  against  A  &  C,  without  compelling  the 
payee  to  commence  de  novo  (20). 

The  opinion  of  the  Court  embodies  the  facts  of  the  case. 
Reaoak  &  Gilbert,  for  plaintiffs  in  error. 


(10)  See  Rev.  §g  8841,  8128,  8182,  8126;  £;yre  o.  Cook,  10  lom,  S&^. 
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Bates,  for  defendant  in  error. 

Per  Cubiam,  Mason,  Chief  Justice. —  This  was  an  ac- 
tion broaght  by  Hamilton,  against  Joseph  and  Sylvester 
Coe,  and  Pleasant  Harris,  on  the  following  promissory 
note : — 

"  One  year  after  date,  we  promise  to  pay  Tale  Hamilton, 

administrator  of  Samuel  P.  Hamilton,  deceased,  the  sam 

of  two  hundred  and  two  dollars,  for  value  received. 

(Signed)  "  JOSEPH  COE, 

'^  SYLVESTER  COE, 

"PLEASANT  HARRIS. 
"June  6th,  1839." 

To  the  declaration  the  defendants  severed  in  their 
pleas.  Joseph  *Coe  and  Pleasant  Harris  pleaded  the  *320 
general  issue,  Sylvester  Coe  pleaded,  first,  the  gen- 
eral issue;  second,  infancy. 

On  the  trial,  the  counsel  for  the  defendants  asked  the 
Court  to  instruct  the  jury,  "  that  if  from  the  evidence  they 
believed  that  said  defendant,  Sylvester  Coe,  was  not 
jointly  liable,  togeiher  with  the  said  other  defendants  upon 
said  note,  by  reason  of  his  infancy  at  the  time  of  making 
said  note,  upon  the  issues  joined  they  should  find  a  verdict 
in  favor  of  all  the  said  defendants."  This  the  Court  re- 
fused to  do,  but  instructed  the  jury  that  if  from  the  evi- 
dence they  believed  said*  defendant,  Sylvester  Coe,  was 
not  jointly  liable,  together  with  the  other  defendants  upon 
said  note,  by  reason  of  his  infancy  at  the  time  of  the  mak- 
ing thereof,  they  could  find  a  verdict  in  his  favor  and 
against  the  other  two  defendants. 

This  instruction  of  the  Court  was  excepted  to,  and  forms 
the  basis  of  the  first  objection,  which  it  will  be  necessary  to 
consider.  The  ruling  of  the  Court  was  certainly  correct, 
whatever  may  be  the  consequence  of  finding  for  one  of  the 
defendants,  on  the  plea  of  infancy,  in  a  case  like  this. 
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There  seems  to  have  been  some  misconception  of  the 
proper  province  of  a  jury.  Their  duty  is  to  lind  facts  in 
accordance  with  the  issues  joined  between  the  parties. 
Wherever  there  is  a  thing  asserted  by  one  of  the  parties, 
and  denied  by  the  other,  the  jury  ascertain  the  trnth  and 
report  it  to  the  Court  Their  duties  are  then  discharged^ 
and  it  is  for  the  Court  to  consider  and  determine  the  l^al 
consequences  of  their  finding.  To  suppose  in  the  present 
case  that  because  the  jury  found  for  Sylvester  Coe,  on  the 
plea  of  infancy,  they  must  find  for  the  other  defendants  on 
the  general  issue,  whether  they  believe  that  said  defend- 
ants had  undertaken  and  promised  as  set  forth  in  the  dec- 
laration or  not,  would  be  to  conclude  that  the  law  some- 
times required  an  untrue  verdict 

But  the  real  question  for  decision  in  this  case  is,  whether 
the  ascertained  infancy  of  one  of  the  defendants  defeats 
the  plaintifi^'s  action  and  obliges  him  to  commence  anew. 
There  can  be  no  doubt  on  this  subject.  The  authorities 
cited  by  the  defendant  in  error  are  conclusive  on  this  sub- 
ject, and  go  fully  to  sustain  the  decision  of  the  Court  be- 
low. See  particularly  the  case  reported  in  5th  Johns,  p. 
160. 

Judgment  affirmed. 


♦321  *JoHN  C.  Sleeth,  plaintiff  in  error,  v.  John  H, 

Murphy,  defendant  in  error. 

Error  to  Dea  Moines. 

A  demurrer  to  a  plea  admits  the  trath  of  the  fkcts  pleaded. 
The  statute  of  limitations  must  be  pleaded  (x), 

(x)  Hayden  «.  Anderson,  17  Iowa,  158. 
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A.  demurrer  will  not  lie,  although  the  lapse  of  a  sufficient  time  be- 
tween the  accruing  of  the  action  and  the  commencement  of  the  suit 
should  appear  upon  the  face  of  the  declaration  (y). 

The  matter  of  defence  set  forth  in  a  plea  is  yalid  and  ayailable  at  the 
time  of  pleading  the  same. 

Statutes  of  limitations  apply  to  the  remedy,  and  changes  in  such  stat- 
utes take  effect  upon  antecedent  contracts  (0). 

A  demurrer  will  lie  to  a  plea  of  non-asshmpsit  within  five  years,  if  the 
legislature  has  extended  the  limitations  to  six  years,  which  is  unex- 
pired at  the  time  of  the  plea  pleaded. 

ThiB  was  an  action  of  assumpsit  and  attachment,  brought 
hy  John  C.  Sieeth  against  John  H.  Murphy. 
The  facts  are  set  out  in  the  opinion  of  the  Court. 

OsiMES  &  Stars,  for  plaintiff  in  error,  cited :  — 

Ballentine  on  Limitations,  226,  207-8-9-10 ;  3  Peters, 
270;  2Mason,0.0.R.  151;  2  Peters,  Dig.  117;  1  Gaines 
Hep.  402  ;  3  Johns.  Rep.  263 ;  7  Johns.  477 ;  2  Cranch, 
272. 

ItoBEB,  for  defendant  in  error,  cited :  — 

1  Salt.  287 ;  1  Ld.  Ray.  153  ;  12  Petersdorf,  355 ;  9  Conn. 
Rep.  357 ;  1  Day's  Conn.  Rep.  245  ;  4  M'Cord  S.  C.  Rep. 
210 ;  2  Salk.  422 ;  2  Ld.  Ray.  833  ;  3  Black.  Com.  308  ;  S 
Peters.  30. 

Peb  Cubiam,  Mason,  Chief  Justice.  —  The  summons  in 
this  case  was  issued  May  20th,  1843,  and  served  the  same 
day.  On  the  2»^d  of  June  following,  a  declaration  was 
filed,  containing  two  counts;  the  first  special,  the  second 
comprising  the  common  counts.  The  first  alleges  the  in 
debtedness  to  have  accrued  in  March,  1838.  The  second 
states  that  on  the  first  day  of  June,  1838,  the  defendant 
was  indebted  in  the  further  sum,  &c.     On  the  19th  day  of 

(y)  The  Revision  of  1860  prescrihes  a  contrary  rule,  §  2961 ;  Newfleld 
«.  Biawn,  16  Iowa,  297. 

(c)  See  Pharea  «.  Walters,  6  Iowa,  106 ;  Montgomery  v.  Chadwick,  7 
I<lWa,  114;  Wright  v.  Kithler,  i&.  92. 
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John  0.  Bleeth  v.  John  H.  Murphy. 

October  18^3,  the  defendant  pleaded  the  statate  of  lim- 
itations; that  he  did  not  undertake  and  promise, 

*322  *4Sfcc.,  "at  anytime  within  five  years  next  before  the 
commencement  of  this  action."    To  this  plea  there 

was  a  demarrer,  which  was  overruled,  and  this  overruling 

of  the  demurrer  is  now  assigned  for  error. 

The  counsel  for  the  plaintiff  contend  that  the  Coart 

below  in  making  the  decision  just  referred  to  erred  for 

two  reasons :  — 

1.  The  plea  was  to  the  whole  declaration,  and  though 
a  good  plea  to  the  first  count,  was  bad  as  to  the  second, 
which  lays  the  cause  of  action  on  the  first  of  June,  1843, 
and  is  for  goods  sold  and  delivered. 

2.  The  plea  was  bad  to  the  first  count,  inasmuch  as 
there  was  no  limitation  of  this  action  to  five  years  at  the 
time  of  plea  pleaded. 

The  first  of  the  above  reasons  is  wholly  unsubstantiaL 
In  trying  an  issue  in  law,  we  do  not  investigate  facts.  The 
demurrer  admitted  the  truth  of  the  plea  which  alleged  that 
the  whole  cause  of  action  had  accrued  more  than  five  years 
prior  to  the  bringing  of  the  suit.  The  time  alleged  in  the 
second  count  of  the  declaration  is  not  decisive  of  the  true 
time  when  the  indebtedness  arose,  and  even  if  it  were, 
that  fact  would  not  be  available  on  demurrer. 

£ut  the  second  reason  given  above  we  regard  as  sound 
and  sufficient.  The  law  in  force  at  the  time  the  suit  was 
commenced  limited  the  time  within  which  such  actions 
should  be  commenced  to  five  years.  But  the  act  of  the 
15th  of  February,  1843,  and  which  took  effect  on  the  4th 
of  July  following,  extended  such  limitation  to  six  years. 
This  law  was  therefore  in  force  when  the  plea  was  plead- 
ed. Which  is  to  govern,  the  law  in  force  at  the  time 
of  bringing  the  suit,  or  that  when  the  plea  was  pleaded! 
The  natural  conclusion  upon  reading  the  statnte  would 
indicate  that  the  case  would  be  under  control  of  the 
former  law.     The  statute  in  force  when  this  suit  was 
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bronght,  declares  that  actions  of  this  kind  '^  shall  be  com- 
menced within  five  years  next  after  the  cause  of  action 
shall  have  accrued^  and  not  after.''  This  wonld  seem  to 
be  a  prohibition  against  commencing  such  suit  after  the 
expiration  of  five  years  from  the  accruing  of  the  cause  of 
action,  and  consequently  a  plea  setting  forth  such  lapse  of 
time  would  seem  to  be  snfiicient. 

Bat  in  such  a  case  a  demurrer  ought  to  lie  to  the  decla- 
ration where  the  lapse  of  more  than  five  years  should  ap- 
pear from  the  declaration  itself,  as  is  the  case  in  relation 
to  the  first  count  of  the  declaration  in  the  present  instance. 

Now,  although  such  would  be  the  natural  construction  of 
the  language  of  the  statute,  we  feel  controlled  in  this  mat- 
ter by  the  decisions  of  other  Courts  on  like  statutes.  It 
has  been  of  late  years  invariably  held  that  a  statute  of 
limitations  must  be  pleaded ;  that  a  demurrer  will 
not  lie,  ^although  the  lapse  of  a  sufficient  time  be-  "^328 
tween  the  accruing  of  the  action  and  the  commence- 
ment of  the  suit  should  appear  from  the  face  of  the  decla- 
ration. If^  then,  a  plea  be  necessary,  it  seems  to  us  that 
the  matter  of  .defense  set  forth  in  such  plea  must  be  valid 
and  available  at  the  time  of  pleading  the  same. 

It  has  also  been  held  by  the  highest  judicial  authority 
in  this  country  that  statutes  of  limitations  applied  merely 
to  the  remedy,  and  that  changes  in  such  statutes  took  ef- 
fect upon  antecedent  contracts.  If  such  be  the  case,  then 
all  proceedings  to  enforce  the  remedy  in  such  cases,  which 
take  place  after  the  new  law  becomes  in  force,  must  be  in 
accordance  therewith.  We  think,  therefore,  the  five  year 
limitation  pleaded  in  this  case  was  not,  at  that  time,  a  suf- 
ficient defence,  and  the  demurrer  thereto  should  have  been 
snstained. 
.  Judgment  reversed  and  case  remanded* 
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John  Fulwider  v.  Joseph  Wilford,  Jr. 
J^rom  Cedar  {agreed  case  of  error). 

When  A  sells  (o  B  a  tract  of  land,  puts  him  in  possession,  takes  his 
notes  for  the  money,  and  reserves  the  right  to  affirm  or  rescind  the 
contract,  he  cannot  bring  his  writ  of  right  to  recoyer  the  possessloB 
of  his  lands  without  surrendering  to  B  hia  notes,  or  showing 
a  readiness  to  place  him  in  statu  quo  (a). 

This  wad  an  action  of  right,  brought  by  Fulwider  againel 
Wilford,  in  the  District  Court  of  Cedar,  to  recover  the  pos- 
seseion  of  the  east  half  of  the  south-east  quarter  of  section 
11,  town  79  north,  in  range  2  west ;  the  west  half  of  the 
south-west  quarter  of  section  12  in  same  township  and 
range ;  the  south  east-quarter  of  section  13,  in  same  town- 
ship and  range;  and  the  south  east  quarter  of  section  14, 
in  the  same  township  and  range. 

The  defendant  denied  the  right  of  demandant  to  the  said 
lands,  and  damages  for  the  detention,  and  prayed  a  jury, 
&c. 

A  trial  by  jury  was  waived,  and  the  matter  in  con- 
troversy submitted  to  the  Court.  And  it  was  adjudged 
that  the  plaintiff  was  not  the  owner  of,  nor  had  a 
*824  right  to,  the  immediate  possession  of  the  *property 
described  in  the  plaintiff's  declaration,  and  that  the 
defendant  recover  his  costs,  &c. 

The  case  was  informally  brought  to  this  Court  upon  the 
following  agreed  statement  of  facts :  — 

"  Writ  of  right  under  the  statute  of  29th  December, 
1838,  commenced  8th  February,  1841,  and  tried  May  term, 
1842,  as  by  the  transcript. 

"On  the  trial,  which  was  submitted  to  the  Conrt  on 
both  the  facts  and  the  law,  the  demandant  offered  in  evi- 
dence a  deed  from  William  Miller  to  John  Fuldwider,  con- 

(a)  Ryncar  t.  Neilin,  3  Gr.  810;  Armstong  f>.  Pieracm,  5  Iowa,  317; 
see  also  Page  v.  Cole,  6  Iowa.  163. 
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veying  the  lands  claimed,  dated  9th  May,  1840,  and  re- 
corded 25th  July,  1S40.  A  deed  from  R.  B.  Barrett  by  J. 
A.  Barrett  to  W.  Miller,  conveying  the  same  lands,  dated 
28th  January,  1840,  and  recorded  February    6,  1840. 

"Patents  No.  69,  70,108,  and  109,  issued  to  R.  F.  Bar- 
rett. The  papers  in  a  former  suit  of  William  Miller  r. 
Joseph  Wilford,  Jr.,  to  show  notice  in  Wilford  to  Miller's 
claim.  This  suit  was  commenced  7th  March,  1840,  for  the 
same  land,  before  Miller's  conveyance  to  Fulwider,  and 
discontinued  before  the  commencement  of  the  present  snit. 

"The  land  for  which  this  suit  is  brought  is  the  same  for 
which  certificates  issued  to  R.  F.  Barrett,  dated  6th  No- 
vember, 18J8,  and  on  which  the  patents  here  exhibited 
issued.  The  respondent,  at  the  time  cf  bringing  this  suit, 
waa  in  the  occupancy  of  the  land  in  such  capacity  as  to 
subject  him  to  this  suit,  and  is  still  in  possession,  com- 
mencing June,  1837. 

"The  respondent  introduced  Wra.  R.  Whittlesey,  who 
testified  that  '  at  the  time  a  mortgage  was  given  by  Wil- 
ford to  Miller,  the  descri])tion  of  the  land  was  taken  from 
the  bonds  of  Barrett.  This  before  the  purchase  of  Miller 
from  Barrett,  and  he,  Miller,  saw  the  bonds.' 

"On  cross  examination  :  '  The  bonds  were  in  my  pos- 
session some  time.  I  recorded  the  bonds  and  mortgage.  I 
am  satisfied  he  saw  the  bonds.  The  bonds  were  recorded 
before  that  time.  There  was  some  debate  about  bonds,  in 
which  Mr.  Miller  participated.' 

"Charles  Ford,  who  testified:  '1  believe  Fulwider 
knew  of  the  bonds  of  Barrett  to  Wilford.  I  read  them 
at  Wilford's  and  he  was  present  in  December,  1839,  or 
January,  1840.  Not  certain  whether  before  or  after  he 
bought.  Mr.  Wilford  was  making  some  proposals  to  sell 
the  land  to  Fulwider.' 

"Four  bonds  of  R.  F.  Barrett,  bv  G.  W.  Harrison  to  J. 
Wilford,   Jr.   [title   bonds    for  the  lands]  admitted 
under  the  agreement^  as  to  their  ^execution.     Object-  ^325 
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ed  to  by  demandant's  attorney,  in  respect  to  their  legal 
effect. 

"  Demandant,  in  reply,  introduced  the  deposition  of 
Lewis  McKee  (who,  in  reply  to  the  interrogatory,  '  do  you 
know  whether  Richard  F.  Barrett,  of  Illinois,  was  in  the 
town  of  Stephenson,  in  Illinois,  on  the  12th,  1839,  or  any 
day  thereafter,  and  if  yea,  what  are  yonr  means  of  knowl- 
edge ? '  Answered,  '  I  went  to  Stephenson,  Illinois,  on  the 
12th  day  of  November,  1839,  on  business  with  Richard  F. 
Barrett,  and  found  him  there.  My  business  was  relative 
to  some  land  I  bought  from  him,  in  Dubuque,  a  year  pre- 
vious, and  I  went  to  make  a  payment,  which  fell  due  at 
that  time.  I  saw  him  receive  payment  at  the  same  time 
for  other  persons.    I  am  about  to  leave  the  territory'). 

"Four  parcels  of  notes  given  by  James  Wilford,  Jr. 
to  R.  F.  Barrett  (twenty  notes),  at  the  time  of  receiving  the 
bonds,  were  tendered  by  the  plaintiff's  attorney  in  open 
Court,  on  the  trial,  to  the  defendant,  and  refused  by  him. 

^'Evidence  was  introduced  by  the  plaintiff  iu  relation  to 
damages,  and  by  the  defendant  in  relation  to  improve- 
ments,  as  in  the  judges  notes. 

^^The  trial  in  March,  1842,  is  to  stand  good. 

'^  The  Court  having  taken  the  same  under  consideration, 
ruled  the  admission  of  the  bonds  in  evidence  and  upon  the 
whole  case,  .adjudged  that  the  demandant  could  not  re- 
cover. 

'^  The  demandant  filed  his  exceptions,  marked  J  [that 
on  the  trial  of  the  cause  which  was  submitted  to  the  Court, 
on  both  law  and  fact,  the  defendant  offered  in  evidence 
certain  bonds  given  by  R.  F.  Barrett  to  him  for  the  convey- 
ance of  the  land  claimed  by  the  plaintiff,  to  the  admission 
of  which  the  plaintiff  objected,  but  the  Court  admitted 
them,  to  which  ruling  the  plaintiff  excepted.  The  Court 
also  ruled  that  the  plaintiff  could  not  recover,  to  which  the 
plaintiff  excepted]. 

^  The  agreement  marked  K  was  made  by  the  attorneys 


JANUARY  TERM,  1844.  429 

John  Fulwider  v.  Joseph  Wilford,  Jr. 

at  the  trial  (au  agreement  to  admit  certain  deeds  and  pa- 
pers as  genuine). 

"  This  cause  is  to  go  to  the  Supreme  Court  upon  this 
statement,  and  the  accompanying  papers,  as  -referred  to 
without  any  other  form  or  process  required  by  law,  and  to 
stand  as  though  taken  up  on  regular  process. 

"  W.  G.  WOODWARD,  for plai7itif. 

"R.  P.  LOWE,  for  defendants  . 

Peb  Cubiam,  Mason,  Chikf  Justice. —  The  actual  occu- 
pancy of  the  land  by  Wilford,  is  notice  to  all  the 
world  of  his  interest  there  ;  Daniels  *v.  Davison,  *326 
16  Vesey,  252  ;  4  Kent,  179.  Independent,  then,  of 
actual  notice  to  Fulwider,  he  stands  in  the  place  of  Barrett, 
possessing  no  more  rights,  and  subject  to  the  same  liabili- 
ties. Barrett  and  Wilford  entered  into  a  contract  by  which 
the  latter  was  to  pay  a  certain  amount  of  money  at  certain 
specified  times,  and  the  former  was  to  execute  a  sufficient 
conveyance  for  the  land  in  controversy  when  the  money 
was  so  paid.  But  if  the  money  wss  not  so  paid,  Barrett  re- 
served to  himself  the  right  to  affirm  or  rescind  the  contract 
of  sale. 

Under  these  circumstances  it  is  plausibly  contended,  that 
Barrett  should  have  notified  Wilford  of  his  election  to  dis- 
affinn  the  contract  before  he  could  institute  a  suit  for  the 
purpose  of  putting  him  out  of  possession.  But  it  will  not 
become  necessary  to  decide  that  question  now. 

The  promise  on  the  part  of  Wilford,  as  above  stated,  was 
embodied  in  five  promissory  notes.  These  were  delivered 
to  Barrett,  and  Wilford  was  put  into  possession  of  the  land. 
I  feel  satisfied  that  Barrett  or  his  assignee  ought  not  to  be 
allowed  to  maintain  his  action  of  right  before  he  had  not 
only  given  Wilford  notice  of  his  election,  but  had  also  sur- 
rendered up  the  promissory  notes  aforesaid,  or  at  least 
showed  a  readiness  to  surrender  them.  Until  that  time, 
Wilford  ounld  not  know  whether  the  land  was  his  or  not 
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Barrett  could  only  be  permitted  to  rescind  the  contract 
by  showing  Wilford  that  his  notes  had  not  been  negotia- 
ted, and  that  he  :night  therefore  safely  surrender  the  land. 
The  law  will  not  allow  a  party  to  be  sued  while  he  has  not 
the  means  of  knowing  that  he  is  liable,  or  at  least  while  the 
means  of  that  (knowledge  are  exclusively  in  the  possession 
of  the  opposite  party.  Before  Wilford  was  dispossessed  of 
his  land,  he  ought  to  have  been  shown  that  he  was  not 
also  liable  on  his  notes. 

The  case  of  Maynard's  lessee  v.  Cable,  "Wright's  Ohio 
Reports,  18,  cited  by  defendant's  counsel,  seems  to  sustain 
this  view  of  the  case.  There  the  parties  had  exchanged 
lands,  with  an  agreement  to  execute  deeds  of  conveyance 
within  six  months.  At  the  end  of  that  time.  Cable  being 
unable  to  comply  with  his  contract,  Maynard  instituted  his 
action  of  ejectment,  without  offering  to  restore  the  land  he 
had  received  in  exchange,  or  giving  any  notice  of  the  rescis- 
sion of  the  contract.  The  Court  in  that  case,  say  :  "  The 
entry  of  the  defendant  was  not  tortious  but  lawful.  His 
covenant  to  convey  is  outstanding  and  no  means  have  been 
taken,  by  restoringthe  consideration  or  otherwise,  to  rescind 
or  annul  the  contract.  The  tiling  the  declaration  in  eject- 
ment does  not,  in  our  opinion,  rescind  the  contract.  In  this 
class  of  cases  some  steps  shocld  be  taken  to  determine 
*327  the  lawful  possession  of  the  defendant,  *8ome  de- 
mand or  notice  should  be  given  to  the  tenant  before 
suit  is  brought,  and  so  are  the  authorities." 

The  present  seems  to  me  entirely  a  parallel  case.  In- 
stead of  an  exchange  of  lands,  as  in  the  case  cited,  lands 
were  exchanged  for  negotiable  promissory  notes,  accom- 
panied by  an  exchange  of  possession.  The  notes  were 
quite  as  available  property  as  land  itself,  and  the  necessity 
of  restoring  them  before  commencing  suit  seems  qnite  as 
great  as  in  the  case  from  the  Ohio  Reports. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  in 
error  on  this  point  do  not  sustain  the  position  they  assame 


JAMTTART  TERM,  1844.  481 


John  Fulwider  c.  Joseph  Wilford,  Jr. 


Those  from  the  English  Common  Law  are  most  nearly  in 
point  of  any  I  have  been  able  to  examine.  In  the  case  of 
Hawden  v.  Mendieable,  12  £.  C.  L.  8,  it  was  decided  that 
where  a  bill  of  excliange  was  given  for  goods,  an  action 
might  be  brought  for  goods  sold  without  producing  the  bill 
of  exchange  at  the. trial,  such  bill  then  lying  protested  in 
the  hands  of  the  plaintiff's  agent.  The  same  case  in  a  dif- 
ferent shape  with  the  same  decision  is  found  in  17  E.  0.  L. 
151.  The  English  practice  in  these  cases  appears  to  be, 
to  give  judgment  for  the  plaintiff,  and  then  the  defendant 
may  pay  the  money  into  Court  and  move  for  a  stay  of  the 
execution  until  the  bills  are  delivered  up.  Unless  these 
decisions  are  to  be  regarded  as  founded  upon  peculiar 
grounds,  they  certainly  are  not  followed  by  the  Courts  in 
the  United  States  generally.  The  general  rule  here  is  that 
the  plaintiff  may  sue  for  the  consideration  of  a  note  or  bill 
but  they  must  in  that  case  be  surrendered  up  on  the  trial. 
1  Johns.  34 ;  8  Johns.  149  ;  10  Johns.  105  ;  8  Cowen,  77. 

But,  however  such  a  question  may  be  decided,  it  ought 
hardly  to  effect  this  case.  To  sue  for  the  consideration 
money  arising  from  the  sale  of  property  is  very  different 
from  an  action  to  obtain  a  re-possession  of  the  property  it- 
self. The  one  is  founded  upon  an  affirmance,  the  other 
upon  a  rescission  of  the  contract  of  sale.  No  person  should 
be  permitted  to  rescind  a  contract  without  at  least  a  prof- 
fer to  restore  the  advantages  he  has  derived  from  that  con- 
tract. 

It  will  not  be  necessary,  therefore,  to  examine  the  other 
points  in  the  case.  I  am  of  the  opinion  that  tlie  decision 
below  was  correct  and  that  the  judgment  should  be  af- 
firmed. 
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*328   *Oliveb  Clark,  plaintiflf  in  error,  v.  John 

Gibson,  defendant  in  error. 

Error  to  Linn, 

A  verbal  agreement  between  the  plaintiff  and  defendant  on  a  trial  be- 
fore a  Justice  of  the  peace,  that  a  verdict  in  his  Court  should  be  final, 
may,  if  broken,  be  the  grounds  of  an  action,  but  will  not  be  allowed 
to  be  pleaded  in  bar  to  the  action,  when  removed  to  the  District 
Court  by  appeal  (6.) 

The  facts  are  embodied  in  the  opinion  of  the  Court. 
Hastings,  for  plaintiff  in  error. 

EoBES  &  Whichbb,  for  defendant  in  error. 

Peb  Cukiam,  Mason,  Chief  Justice. —  This  was  an  ac- 
tion commenced  before  a  justice  of  the  peace,  and  brought 
by  appeal  into  the  District  Court  ol*  Linn  county.  It  ap- 
pears tliat  upon  the  trial  in  that  Court,  after  the  evidence  was 
closed,  the  Court  charged  the  jury  that  if  they  found  that 
the  parties  had  verbally  agreed,  on  the  trial  before  the  jus- 
tice of  the  peace,  that  the  verdict  of  the  jury  in  the  Court 
below  should  be  final,  they  must  find  for  the  defendant; 
that  such  verbal  agreement  was  a  circumstance  for  them 
to  consider  in  bar  to  the  action  in  the  District  Court,  and 
that  parol  testimony  was  competent  to  prove  such  agree- 
ment.    This  is  the  only  error  assigned  in  the  case. 

We  think  this  was  an  erroneous  instruction.  The  agree- 
ment above  alluded  to  might,  if  broken,  be  the  ground  of 
an  action,  but  would  not  be  a  bar  to  that  already  in  Court. 


(()  See  Lyon  o.  Banders,  8  Gr.  882 ;  M.  &  H.  R  R.  Ca  %,  Byington, 
14  Iowa,  67^;  Rev.  §  8304 ;  Beacrist oi  Xewman,  19  lewa,  838 ;  Rev.§§ 
8621,  3522. 
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The  contract  could  not  be  specifically  enforced  in  a  Court 
at  law. 

But  it  is  contended  that  the  bill  of  exceptions  does  not 
show  that  the  instructions  above  set  forth  were  material,  and 
although  erroneous,  ought  not  to  avail  theplaintiif  in  error. 
Where  a  party  calls  for  instructions,  which  are  refused, 
and  he  endeavors  to  reverse  a  judgment  for  that  cause, 
he  must  certainly  show  in  his  bill  of  exceptions  that  the 
evidence  given  rendered  such  instructions  proper.  Nor 
would  a  judgment  be  revei'sed  on  account  of  the  statement 
by  the  Court  of  an  erroneous  abstract  proposition.  But 
the  instructions  of  the  Court  in  this  case  carry  presump- 
tive evidence  of  being  practical  and  applicable  to  the 
case.  The  *Oourt  would  certainly  not  voluntarily  *329 
give  instructions  in  that  shape,  unless  there  were 
some  testimony  to  render  them  applicable  and  if  a  party 
calls  for  such  instructions  he  ought  not  afterwards  to  be  per- 
permitted  to  deny  their  pertinency.  Judgment  set  aside, 
and  a  new  trial  ordered. 


John  F.  Webb  and  Thomas  L.  Thurston,  plaintiflFs  in 
error,  v.  Philip  Mauro,  defendant  in  error. 

Error  to  Dee  Moines. 

Where  a  witness  has  received  letter^  purporting  to  be  from  A  B,  and 
has  answered  one  of  them  but  has  received  no  reply,  he  cannot,  with 
no  other  evidence  of  the  hand-writing  of  A  B,  be  a  competent  wit- 
ness to  prove  his  (A  B's)  signature  to  a  power  of  attorney  (c). 

This  was  an   action  of  assumpsit  brought   by  Philip 

(c)  See  Rev.  §  3997 ;  Hyde  «.  Woolford  &  Bacon,  1  Iowa,  159 ;   State 
«.  Hinkle  6  Iowa,  380 ;  Barker  v.  Mygatt,  14  Iowa,  181 ;  Morris  «.  Sar- 
gent et  qI,  18  Iowa,  90. 
—  55 
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Maaro  against  John  F.  Webb,  impleaded  with  Thomas  L. 
Thurston.  At  October  term,  1842,  there  was  a  verdict 
and  judgment  for  plaintiff  for  $68 J  .86.  The  defendants 
below  brought  the  case  up  for  reversal.  Six  errors  were 
assigned  and  arguefd,  but,  as  the  Court  considered  but  one, 
we  shall  omit  them.  The  one  considered  is  embraced  in 
the  opinion  of  the  Court. 

Grimes  &  Stabb,  for  plaintiffs  in  error. 

D.  RoEER,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. —  The  first  point 
made  by  the  counsel  for  the  plaintiffs  in  error  in  this  case 
is  that  the  Court  erred  in  admitting  the  power  of  attorney 
to  be  read  without  legal  proof  of  its  execution.  It  appears 
from  the  bill  of  exceptions  that  when  the  cause  came  on 
for  trial  on  the  plea  of  the  general  issue,  the  plaintiff  be- 
low called  a  witness  to  prove  the  execution  of  a  power  of 
attorney,  purporting  to  be  signed  by  the  defendants  below, 
and  constituting  one  Wm.  H.  Mauro  their  agent.  Said 
witness  stated  that  he  had  never  seen  Thomas  L.  Thurston 
write ;  that  he  had  received  two  letters  on  business,  pur- 
porting to  come  from  said  Thurston,  and  dated  at  Wash- 
ington city,  and  to  one  of  which  he  replied;  that  he 
had   no  reason  to  doubt  but  that  they   were    genuine. 

He  was    then    asked    by  plaintiff's  counsel  if  he 
^380  would  not  ^judge  the  signature  of  Thurston  to  said 

power  to  be  genuine,  to  which  defendant's  counsel 
objected,  but  the  Court  overruled  the  objection,  and  per- 
mitted the  power  of  attorney  to  be  read  (the  execution  of*, 
said  instrument  by  the  other  defendant,  Webb,  having 
been  first  proved). 

We  think  the  Court  below  erred  in  admitting  the  power 
of  attorney  in  evidence  upon  the  testimony  set  forth  in  the 
bill  of  exceptions ;  for  although  it  is  not  necessary,  in  all 
cases,  for  the  witness  to  have  seen  a  person  write,  in  order 
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to  be  a  competent  witnesB  by  whom  to  prove  his  signatnre, 
still,  we  think  the  present  case  does  not  fall  within  the  le- 
gal exception.  The  witness  in  the  present  instance  had 
received  two  letters  purporting  to  come  from  the  defendant, 
Thurston,  to  one  of  which  he  had  replied.  Had  the  cor- 
respondence been  continued,  the  probabilities  of  imposi- 
tion would  have  been  so  far  rebutted  as  to  render  him  a 
competent  witness  to  prove  the  fact  in  question  ;  but  if  the 
receipt  of  two  letters,  and  an  answer  by  the  witness  before 
any  reply  has  been  made  to  said  answer  is  sufficient  to  en- 
able the  witness  to  swear  to  the  signature,  it  will  be  a  very 
easy  matter  to  manufacture  testimony  of  that  nature. 
Judgment  set  aside,  and  a  new  trial  awarded. 


The  United  States  v.  Marhn  Hiler,  impleaded  with 

Elizabeth  Hiler. 

A  brother  and  sister  must  each  be  over  the  age  of  sixteen  years  to  in- 
cur the  guilt  of  incest  under  our  statute  (d). 

The  defendants  were  indicted  for  incest.  The  points 
saved  and  determined  are  embodied  in  the  opinion  of  the 
Court. 

L.  D.  Stookton,  district  prosecutor. 

RoBER,  for  defendant. 

Per   Curiam,  Mason,  Chief  Justice.  —  The  question 
presented  by  this  case  is  whether  a  brother  who  is  over  the 
a^e  of  sixteen  years  is  guilty  of  the  crime  of  incest 
under  the  statute,  by  having  sexual  *intercour8e  with  *881 


((2)  This  was  so  by  the  terms  of  the  statute  of  1899.    But  see  Rev. 
4867, 4868,  4889,  4870. 
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his  sister,  who  is  under  that  age.  The  statute,  among 
other  classes  of  offenders,  inclades  any  brother  and  lister j 
who^  being  qf  the  age  of  sixteen  yeara^  or  upwards^  shall 
have  eexucd  mtercouree  together^  ha/oing  knowledge  of  their 
consanguinity.  Mast  not  both  parties  in  sncb  a  case  be 
over  the  age  of  sixteen  years,  in  order  that  either  should 
be  guilty  t 

The  first  natural  impulse  to  answer  this  question  is  the 
negative,  for  why  should  the  brother  be  permitted  to 
screen  himself  from  deserved  punishment  behind  the  fact 
that  the  sister  was  too  young  to  be  guilty  of  the  crime  her- 
self ?  That  circumstance  would  seem  to  aggravate  the 
heniousness  of  the  act,  as  calling  more  loudly  on  him  for 
fraternal  care  and  guidance. 

Still,  we  think  a  more  critical  examination  of  the  mat- 
ter, will  lead  us  to  a  different  conclusion.  The  literal 
reading  of  the  law  is  different.  The  indictment  is  drawn 
up  in  strict  accordance  with  the  statute,  when  it  charges 
that  both  the  brother  and  sister  were  over  the  age  of  six- 
teen years.  This  is  a  material  allegation,  and  the  proof 
should  have  corresponded  with  it.  The  indictment  would 
have  been  bad  on  demurrer,  had  this  allegation  been 
omitted. 

It  is  contended  that  the  intention  of  the  legislature  in  a 
case  like  this  must  have  been  to  punish  the  party  who  waa 
of  sufficient  age,  and  to  exempt  the  other.  It  may  be  that 
such  was  the  case,  but  yet  that  conclusion  can  hardly  be 
gathered  from  the  words  themselves,  and  the  strictness  of 
construction  which  is  always  applied  to  penal  statutes  pre- 
vents us,  except  in  extraordinary  cases,  from  making  any 
deflection  in  the  direct  meaning  of  the  language  of  the 
statute,  even  for  the  purpose  of  administering  what  we 
may  deem  better  justice. 

But  we  are  far  from  being  fully  satisfied  that  such  was  the 
intention  of  the  law.  Why  was  the  arbitrary  age  of  sixteen 
fixed  in  this  statute  ?    Not  certainly  because  the  parties 
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then  for  the  first  time  became  doU  eapax.  They  would 
have  been  h'able  to  be  punished  for  murder  at  a  much 
earlier  period.  But  sixteen  is  considered  the  ordinary  age 
of  puberty,  and  finds  its  way  into  this  statute  we  think  rather 
from  a  consideration  of  physical  than  of  intellectual  inca- 
pacity in  those  of  more  tender  years.  The  conclusion  is  by 
no  means  unnatural  that  the  crime  of  incest  contemplated 
by  the  statute  is  not  completed  by  a  mere  offense  against 
decency  —  the  exhibition  of  a  most  revolting  spectacle, 
which  the  present  case  fully  presents —  but  that  it  consists 
in  the  sexual  intercourse  of  persons  sustaining  the  relation 
of  brother  and  sister,  under  circumstances  which  may  be 
expected  to  ie  followed  hy  the  natural  consequences  of 
*such  intercourse  between  adults.  If  either  of  the  *332 
parties  is  below  the  age  of  puberty,  such  a  conse- 
quence cannot  resalt.  The  crime  cannot  then  be  commit- 
ted, and  neither  party  is,  therefore,  liable  to  punishment. 

If  such  a  construction  is  not  perfectly  satisfactory,  it 
coincides  with  the  literal  reading  of  the  statute,  and  at  all 
events  is  not  so  absurd  or  unreasonable  as  to  justify  the 
conclusion  that  the  legislature  meant  something  different 
from  the  natural  import  of  the  language  used. 

Judgment  affirmed. 


Wau-kon-chaw-neek-kaw  et  aL  plaintiffs  in  error,  v. 
The  United  States,  defendant  in  error. 

Eoror  to  Dxibuque. 

An  omission  of  the  clerk  in  certifying  a  record  upon  a  cliange  of  venue 
to  state  the  name  of  the  judge,  that  the  jury  were  lawfully  sworn, 
interrogated,  Ac,  at  the  time  the  indictment  was  found,  cannot  be 
assigned  for  error. 

The  endorsement  on  an  indictment  of  the  words  "  a  true  bill,'*  with 
the  foreman's  name,  is  merely  directory,  and  if  there  are  other  prooft 
in  the  record  that  the  grand  Jury  duly  returned  the  bill,  it  is  suffi- 
cient. 
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After  a  defendant  has  so  far  admitted  the  sufficiency  of  the  indictment 
as  to  consent  to  go  to  trial,  especially  after  the  unanimous  yerdict  of 
a  petit  jury,  it  is  too  late  to  question  the*  regularity  of  the  proceed- 
ings by  which  he  was  put  upon  trial. 

It  is  not  necessary  that  the  grand  Jurors  should  be  sworn  to  enquire  of 
offenses  committed  in  an  unorganized  county.  For  judicial  pur- 
poses it  bears  the  name  of  the  county  to  which  it  is  attached. 

An  opinion  formed  from  rumor  is  sufficient  to  exclude  a  juror ;  but  it 
must  be  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner  then 
on  trial. 

The  law  will  not  permit  a  ^tness  to  be  interrogated  upon  a  collatera] 
matter,  merely  for  the  purpose  of  afterwards  contradicting  such  im- 
material statements  (e). 

Gbjlnt,  for  plaintiffs  in  error. 

This  was  an  indictment  against  Waa-kon-chaw-neek-kaw 
and  two  other  Indians,  for  the  murder  of  Moses  Tegarden, 
tried  at  the  Angust  term  of  the  Dubuque  District  Court 

The  first  error  on  which  the  plaintiffs  in  error  rely  is 
that  it  does  not  appear  from  the  record  that  the  grand 
jury  who  found  this  indictment  were  lawfully  sworn. 
*333  ^The  indictment  in  this  case  was  presented  and  found 
at  the  Clayton  District  Court.  The  record  transmit- 
ted to  the  Dubuque,  reads  thus :  "District  Court,  for  Clay- 
ton county,  Iowa  territory,  April  term,  1843.  The  grand 
jury  returned  into  Court  the  following  as  true  bilk,  &c. 

It  requires  no  argument  to  prove  that  the  record  must 
show  that  the  grand  jury  were  sworn.  It  is  one  of  those 
plain  propositions  which  strikes  every  lawyer's  mind  as 
unqualifiedly  true.     See,  in  point,  1  Saund.  Rep.  249. 

2.  The  record  does  not  show  that  the  grand  jurors  were 
sworn  and  interrogated  as  to  their  qualifications. 

3.  The  record  does  not  show  any,  or  who  was  the  judge 

(e)  When  the  statements  of  a  witneas  may  be  contradicted,  see  Bor- 
rows t.  Qoodhue,  1  Or.  48 ;  Glenn  v.  Carson,  3  Gr.  5^ ;  Ross  e  Hayne, 
i&.  211 ;  Cocklay  v.  The  State,  4  Iowa,  477 ;  The  State  e.  Khu],  8  Iowa, 
447 ;  Morrison  o.  Myers  &  Turner,  11  Iowa,  588 ;  Samuels  «.  QriiBtht, 
18  Iowa,  108;  Stnink  «.  Ochiltree,  16  Iowa,  179. 
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of  the  Clayton  District  Court,  when  this  indictment  was 
fonnd. 

4.  The  record  does  not  show  that  the  indictment  was 
endorsed  by  the  foreman  as  a  true  bill.  See,  precisely  in 
point,  5  Greenleaf,  432. 

6.  The  record  does  not  show  that  the  grand  jurors  were 
sworn  to  enquire  of  ofi'enses  in  Fayette  county  (attached 
to  Clayton). 

6.  The  Court  erred  in  overruling  the  challenge  of  the 
prisoner  to  divers  jurors,  and  particularly  to  one  Anderson. 

[The  last  exceptions  are  sufficiently  recited  in  the  opin- 
ion of  the  Court]  Further  citations  by  Mr.  Grant :  Peo- 
ple V.  Mather,  4  Wend.  229,  241 ;  6  Cowen,  556 ;  7  Cowen, 
108 ;  1  Burr's  Trial,  370,  419 ;  1  John.  Rep.  316  ;  1  Cowen, 
432. 

7.  The  Court  erred  in  permitting  Wilson  and  Beatty  to 
testify  as  to  the  injuries  committed  on  Isaac  and  Maria 
Tegarden. 

8.  The  Court  erred  in  refusing  to  permit  L.  B.  Lowry 
to  testify  that  Isaac  Tegarden  heard  a  conversation  in  re- 
lation to  the  title  of  a  certain  gun,  and  that  afterwards  he 
swore  for  the  first  time  that  the  gun  was  sold  to  his  father. 

Cbawfobd,  for  defendant. 

The  first  and  second  errors  assigned  may  be  considered 
together.  To  either  advantage  might  have  been  taken  by 
a  plea  in  abatement,  but  the  judgment  cannot  be  affected 
for  those  causes.  See  statute,  p.  157.  The  statute  requir- 
ing the  grand  jurors  to  be  sworn  is  merely  directory,  and 
the  Court  will  be  presumed  to  have  done  its  duty  until  the 
contrary  appears.  ^  As  to  directory  statutes,  see  Cole  v. 
Perry,  6  Cowen,  584. 

There  is  no  error  in  the  matter  thirdly  assigned.  The 
law  declares  which  judge  shall  hold  the  Court  in  Clayton 
and  this  Court  will  take  notice  of  it.    Again,  if  the  Court 
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was  not  holden  by  the  proper  jndge,  or  if  it  does  not  so 
appear,  this  would  have  been  a  proper  matter  for  a  plea  in 

abatement. 
*334  *The  record  does  show  that  the  indictment  was 
returned  into  Court  as  a  true  hill.  It  could  not  have 
been  returned  a  true  bill  unless  the  foreman  made  the 
proper  endorsement.  This  again  was  a  proper  matter  for 
a  plea  in  abatement.     1  Chit.  Cr.  Law,  438,  445. 

The  statute  of  Wisconsin  does  not  attach  Fayette  coun- 
ty to  Clayton.  It  makes  it  a  part  of  Clayton  for  all  pur- 
poses. 

Anderson,  the  juror,  answered  that  he  had  formed  no 
opinion  as  to  the  guilt  of  the  prisoner.  I  apprehend  that 
theguilt  or  innocence  of  the  prisoner  is  the  question,  and 
the  only  question  to  be  tried  by  the  jurors.  And  Anderson 
shows  himself  by  his  answers  wholly  impartial.  See  8 
John.  445  ;  4  Wend.  229  ;  6  Wend.  603. 

The  sixth  and  seventh  assignments  are  not  applicable  to 
the  case  under  consideration 

As  to  the  eighth,  Lowry  was  called  to  impeach  the  wit- 
ness, Moses  Tegarden,  by  contradicting  him  in  the  answer 
to  a  question  on  cross-examination,  which  interrogatory 
was  as  to  irrelevant  matter.  If  a  party  on  a  cross-examina- 
tion of  a  witness  put  impeaching  questions  as  to  irrelevant 
matters,  the  party  is  bound  by  the  answer  of  the  witness, 
and  cannot  call  witnesses  to  contradict  him.  1  Starkie, 
181. 

Per  Cttrtam,  Mason,  Chief  Justice.  —  The  first  three 
errors  assigned  in  this  case  can  all  be  disposed  of  at  once. 
In  substance  they  are :  — 

1.  That  the  record  does  not  show  that  the  jury  were  law- 
fully sworn. 

2.  That  it  does  not  show  that  they  were  sworn  and  inter- 
rogated as  to  their  qualifications. 

3.  That  it  does  not  show  who  was  the  presiding  jndf^ 
at  the  time  the  indictment  was  found. 
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The  clerk  of  the  District  Court  of  Olajton  county,  in 
transmitting  a  copy  of  the  record  to  Dubuque  county 
(upon  change  of  venue),  failed  to  prefix  a  caption  to  the 
transcript.  He  has  only  copied  the  record  of  those  pro- 
ceedings which  are  peculiar  to  this  case,  omitting  to  set 
forth  those  which  would  show  the  term  of  the  Court  to 
have  been  legal,  or  the  grand  jury  to  have  been  regularly 
impannelled  and  sworn. 

The  English  practice  is  to  state  those  proceedings  wher- 
ever a  case  is  transferred  to  another  Court  by  writ  of  error, 
or  otherwise,  but  that  practice  has  never  been  followed  in 
this  territory.  The  clerks  of  the  District  Courts,  in  certify- 
iag  up  their  transcripts^  g/enerally  insert,  in  a  brief  cap- 
tion, the  name  of  the  presiding  judge  of  their  Court,  but 
it  is  doubtful  whether  a  case  can  be  found  on  the  files  of 
this  Court,  where  the  names  of  the  grand  jury,  the  nature 
of  their  oath,  and  other  forms  in  analogy  to  the  Eng- 
lish practice,  will  be  found  to  have  been  inserted.  "^Is  *386 
it  expedient  to  change  our  course  of  proceeding  in 
this  particular  ?  We  think  not.  It  would  be  augmenting 
the  bulk  of  our  transcripts  unnecessarily.  A  more  con« 
venient,  and  just  as  safe  a  rule  is  that  which  has  been 
always  observed  here ;  that  in  these  respects  the  proceed* 
lags  below  will  be  presumed  to  have  been  correct,  unless 
the  contrary  is  shown  by  the  plain  tifi:'  in  error.  This  leaves 
the  plaintiff  in  error  full  power  to  take  advantage  of  any 
defect  which  he  can  show  to  exist  in  the  proceedings,  and 
if  by  possibility  any  mere  irregularity  should  pass  un- 
noticed and  uncorrected-,  a  defendant  can  hardly  be  there- 
by prejudiced,  who  afterwards  has  a  full  trial  on  the  merits 
by  a  competent  and  impartial  jury.  It  would  be  subvers- 
ive of  justice  to  allow  a  party  to  remain  silent  in  relation 
to  matters  of  this  nature  until  after  a  final  hearing,  and 
then  to  obtain  a  re-hearing  of  the  case  and  put  the  public 
to  the  trouble  and  expense  of  a  new  trial,  merely  because 
a  clerk  of  the  Ddstrict  Court  omitted  a  oaption  to  hii' 
—  66 
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transcript.  Even  the  English  Courts  woald  not  have  done 
this,  especially  at  the  first  term.  See  Faulkner's  case,  1 
Saund.  R  249. 

The  omission  of  the  caption  in  this  case  is  not^  it  is  true, 
by  the  clerk  of  the  Court  of  Dubuque  county,  but  of 
Clayton  county,  in  certifying  the  transcript  and  change  of 
venue,  but  that  circumstance  does  not  seem  as  though  it 
should  change  the  course  of  reasoning  or  the  decision  of 
this  Court. 

The  fourth  error  assigned  is  that  "  The  record  does  not 
show  that  the  indictment  was  endorsed  by  the  foreman  as 
a  true  bill."  The  record  states  that  the  grand  jury  re- 
turned this  bill  into  Court  (among  others)  as  a  true  bill,  but 
the  endorsement  required  by  the  statute  is  entirely  want- 
ing, so  far  as  appears  from  the  transcript.  Under  these 
circumstances,  should  the  omission  be  deemed  a  fatal  de- 
feet?  The  law  requiring  the  words  "a  true  bill,"  with 
the  foreman's  name  subscribed  thei-eto,  to  be  endorsed 
upon  a  bill  of  indictment,  is  merely  directory.  This  is 
doubtless  intended  as  the  appropriate  evidence  of  the  same 
having  been  regularly  found.  But  where  there  is  other 
proof  that  the  grand  jury  duly  returned  the  bill  into  Court 
as  ^^  a  true  bill,"  we  think  that  furnishes  sufficient  prima 
facie  evidence  of  regularity  in  this  respect  to  prevent  an 
omission  of  the  required  endorsement  from  becoming  a 
fatal  defect  at  this  stage  of  the  proceedings. 

In  fact  there  is  a  consideration  connected  with  this  idea 
which  applies  to  this  as  well  as  to  many  other  of  the  ob- 
jections raised  in  this  case.  The  object  of  a  bill  of  indict- 
ment is  merely  to  put  the  party  accused  upon  his  trial 
Our  law  watches  over  the  rights  of  the  citizen  with 
*836  so  *much  care  that  it  will  not  even  allow  him  to  be 
put  to  the  trouble,  vexation,  and  expense  incident  to 
a  defense  in  Court,  until  a  majority  of  twenty-three  good 
and  lawful  men,  upon  their  oaths,  have  declared  him  guilty. 
If  there  be  error  or  irregularity  in  the  finding  of  the  in- 
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dictmeDt,  he  oaght  not  to  be  made  to  enter  upon  his*  de- 
fence. 

Sut  after  the  proper  time  has  passed  for  making  this  ob- 
jection ;  after  be  has  so  far  admitted  the  sufficiency  of  the 
indictment  as  to  consent  to  go  to  trial,  especially  after  the 
unanimous  verdict  of  a  petit  jury  pronouncing  him  guilty, 
it  would  seem  rather  late  to  question  the  regularity  of  the 
proceedings  by  which  he  was  put  upon  his  trial.  The  re- 
sult furnishes  strong  evidence  that  he  ought  to  have  been 
tried. 

Where  there  has  been  a  substantial  error  in  such  pro- 
ceedings, it  would  doubtless  be  in  accordance  with  estab- 
lished authorities  to  reverse  the  case  on  that  account.  We 
should  not  have  felt  justified  in  deviating  from  such  a 
rnle.  But  where  there  is  a  mere  irregularity  in  the  form 
of  the  proceedings,  a  simple  deviation  from  some  directory 
rule,  the  reasoning  above  stated  seems  to  us  so  just  and 
forcible  that  we  should  not  feel  disposed  to  be  governed 
even  by  stronger  authority  than  the  only  one  cited  on  this 
point  by  the  counsel  for  the  plaintiffs  in  error  (5  Green- 
leaf,  432). 

The  next  error  assigned  is,  that  the  record  does  not 
show  that  the  grand  jury  were  sworn  to  enquire  of  of- 
fenses in  Fayette  county.  The  reasons  against  the  pre- 
vious objections  apply  also  to  this,  but  in  addition  thereto, 
we  think  it  was  unnecessary  the  grand  jury  should  have 
been  thus  sworn.  The  law  on  this  subject,  after  setting  off 
a  tract  of  country  to  be  called  Fayette,  declares  that  it 
shall  "  for  temporary  purposes  be  attached  to  and  in  ail 
respects  be  considered  a  part  of  the  county  of  Clayton." 
Acts  of  Wisconsin,  1837-8,  pages  11, 12.  There  was  no 
more  need  of  having  the  grand  jury  specially  sworn  to  en- 
quire into  offenses  committed  in  Fayette  than  in  any  other 
district  or  township  in  Clayton  county. 

The  sixth  error  assigned  is,  that  the  Court  erred  in  over- 
ruling the  challenge  of  the  prisoner  to  divers  jurors,  and- 
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particularly  to  one  Anderson.  It  appears  from  the  bill  of 
exceptions  that  Anderson,  when  called  on  as  a  juror, 
stated  as  follows :  — 

^^  I  cannot  say  that  I  have  formed  or  expressed  an  opin* 
ion  as  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar. 
I  believe  I  have  not  as  to  him.  I  heard  the  reports  that 
Tegarden  and  family  were  killed  by  Indians,  and  I  be- 
lieved that  report     Who  those  Indians  were  that  did  it,  I 

cannot  say.  I  still  believe  that  Tegarden  and  fitmily 
*837  were  killed  by  ^Indians,  and  I  should  go  into  the  jury 

box  with  that  belief  on  me,  to  be  removed  by  evi- 
dence. I  formed  no  opinion  as  to  whether  the  killiiig  was 
murder ;  I  tiioiight  and  still  think  it  was  a  crime.  I  took  bo 
interest  in  the  matter;  have  no  bias  or  prejudice  against 
the  prisoner ;  I  did  not  think  about  the  killing  being  in 
self  defense ;  I  do  not  think  I  have  any  ground  to  form  an 
opinion  on  that  subject  If  it  should  be  in  self  defense  I 
should  not  think  it  a  crime." 

The  burden  of  this  statement  appears  to  be  that  the  ju- 
ror had  beard  reports  that  the  family  had  been  killed  by 
Indians,  and  that  he  believed  such  report  It  has  been 
made  a  question  whether  any  opinion  formed  from  rumor 
is  sufficient  to  exclude  a  juror,  but  we  think  the  weight  of 
reason  and  authority  is  clearly  in  favor  of  such  exclusion 
where  an  opinion  has  been  formed  or  expressed  aa  to  the 
guilt  or  innocence  of  the  person  immediately  accused.  Bvt 
such  was  far  from  being  the  case  in  the  present  instance. 
The  juror  stated  that  he  had  no  bias  or  prejudice  against 
the  prisoner,  but  merely  gave  credit  to  the  reports  that 
some  Indians  had  done  the  deed,  and  he  believed  that  tlieact 
was  a  crime  unless  done  in  self  defense.  We  do  not  think 
this  case  can  be  brought  within  the  range  of  the  authorities 
dted  by  the  counsel  for  the  plaintiff  in  error,  which  are  all 
founded  upon  the  basis  that  that  the  juror  had  formed  aa 
opinion  aa  to  the  guilt  or  innooenee  of  the  prisoner  dien  on 
trial.    We  tkt»k  it  wonld  be  going  too  great  leQgtka»  teeau 
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tend  the  rale  inflexibly  to  a  case  like  the  present.  A.  good 
deal  of  discretion  should  be  left  with  the  District  Court, 
for  all  the  circumstances  of  the  case  can  never  be  fully  pre- 
sented here.  Although,  therefore,  we  would  not  have 
deemed  it  error  in  that  Court  to  have  rejected  this  juror  for 
the  cause  above  set  forth,  we  feel  equally  satisfied  that  a 
new  trial  ought  not  to  be  granted  on  account  of  the  refusal 
to  reject. 

The  error  set  forth  in  the  seventh  assignment  of  errors 
is  not  available  here,  at  all  events  as  the  decision  of  the 
Court  there  excepted  to  does  not  seem  to  have  occurred 
on  the  trial  of  either  of  the  present  plaintiffs  in  error. 

The  last  error  assigned  is  that  the  Court  erred  in  refus- 
ing to  permit  L.  B.  Lowry  to  testify  that  Isaac  Tegarden 
heard  a  conversation  in  relation  to  a  certain  gun,  and  that 
afterwards  he  swore  for  the  first  time  that  the  gun  was  sold 
to  his  father.  This  evidence  was  offered  for  the  purpose 
of  impeaching  the  testimony  of  young  Tegarden.  The 
whole  evidence  in  relation  to  the  gun  was  collateral  and 
not  mat-erial  to  the  issue,  and  the  law  does  not  permit  a 
witness  to  be  interrogated  upon  a  collateral  matter, 
merely  for  the  purpose  of  afterwards  contradicting 
his  *8tatements  thereupon.  See  1  Starkie  on  Evi-  *338 
dence^  181-2 ;  2  Starkie,  222-^.  There  was  no  error, 
therefore  in  the  ruling  of  the  Court  upon  this  point. 

Judgment  affirmed. 


Chester  Sage  &  Co.  plaintiffs  in  error,  v.  Andrew 
Keesecker,  el  al.  defendants  in  error. 

Error  to  Dubuque, 

A  person  Itaving  a  mere  right  of  posBession  cannot  interpose  a  plea  of 

tUU  in  an  action  of  trespaas  against  him. 
The  plea  of  title,  contemplated  by  the  statute,  is  such  only  as  may  be 

h^timstdy  pleaded  tp^XtXTf,  ih  contradistihction  to  the  general 
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A  defendant  in  an  action  of  trespass,  who  wished  to  protect  himself  bj 
his  right  of  possession  to  the  locus  in  quo^  by  a  title  less  than  freehold, 
must  plead  the  general  issue. 

This  was  an  action  of  trespass  upon  lands,  commenced 
before  a  justice  of  the  peace,  by  Andrew  Keesecker,  Ru- 
dolph Noble,  and  John  Cook,  against  Chester  Sage.  The 
defendant  put  in  a  plea  of  title,  and  the  case  was  removed 
to  the  District  Court.  A  trial  was  had  at  the  November 
term,  1843,  and  a  verdict  and  judgment  for  five  cents  dam- 
ages, and  costs  rendered  for  the  plaintiffs. 

On  the  trial  the  defendant  offered  to  prove  by  witnesses 
that  they  were  entitled  to  the  possession  ot  the  lands  upon 
which  the  said  trespasses  were  alleged  to  have  been  com- 
mitted, and  that  they  had  a  valid  claim  thereto  at  the  time 
said  trespasses  were  alleged  to  have  been  committed,  and 
were  then  entitled  to  the  possession  thereof  by  virtue 
of  said  claim  according  to  the  laws  of  the  land.  To  the 
giving  of  which  testimony  the  plaintiffs  objected,  and  the 
objection  was  sustained.    The  defendants  excepted. 

Davis  &  Cbawfobd,  for  plaintiffs  in  error,  assign  for 
error : — 

1.  That  the  Court  below  refused  to  permit  the  said  Ches- 
ter Sage  &  Co.  to  prove  the  title  to  the  premises  in  which 
the  alleged  trespasses  were  charged  to  have  been  committed, 
by  proving  the  same  to  be  embraced  in  their  "claim"  to 
*339  the  public  lands,  according  to  the  usage  and  *cu6tom 
of  the  neighborhood  in  which  the  same  are  situated, 
and  in  conformity  with  the  law  of  this  territory  respectim;^ 
claims  of  persons  settled  upon  the  public  lands. 

RoGEBS,  for  defendants. 

Peb.Cubtam,  Mason,  Chief  Justice.  —  In  this  case  it 
will  become  necessary  to  decide  whether  a  defendant  who, 
by  interposing  a  plea  of  title,  transfers  an  action  of  trespass 
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from  before  a  jaetice  of  the  peace  into  the  District  Court, 
can  there  give  in  evidence  a  mere  right  of  possession* 
What  is  to  be  understood  by  the  *'  plea  of  title  "  mentioned 
in  the  statute,  and  what  kind  of  title  can  be  relied  upon  in 
support  of  such  plea  ?  Evidently  only  such  as  may  be  legit- 
imately pleaded  specially,  in  contradistinction  to  the  gen- 
eral issue.  We  know  of  no  other  plea  of  this  nature  but 
the  plea  of  liherum  tenementum,  or  freehold.  1  Chitty 
541 ;  Stephen  on  PL  314. 

And  what  then  must  be  done  by  a  defendant  in  such  an 
action  who  wishes  to  protect  himself  by  the  fact  that  he 
had  the  right  of  possession  to  the  locus  in  qtu>  by  a  title 
less  than  freehold  ?  He  must  plead  the  general  issue.  The 
plaintiff  in  the  first  instance  is  only  bound  to  show  actual 
or  constructive  possession.  But  it  is  a  good  defense  un- 
der the  plea  of  not  guilty  to  show  a  right  of  possession  in 
the  defendant.  Hyatt  v.  Wood,  4  Johns.  150.  Even  a 
freehold  title  may  be  given  in  evidence  under  general  is- 
sue, a.  But  still  it  may  be  pleaded  specially,  because  it 
does  not  negative  color  of  title  in  the  plaintiff.  Citty  & 
Stephen  ut  supra.  But  the  right  of  immediate  possession 
cannot  be  specially  pleaded  as  it  would  amount  to  the  gen- 
eral issue ;  CoUett  v.  l^linn,  6  Cowen,  466. 

The  defendant  having  brought  a  case  into  the  District 
Court  by  a  plea  of  title,  must  rely  upon  that  plea  alone. 
Statutes  of  1843,  page  319.  He  cannot  deny  the  trespass, 
nor  resort  to  the  proof  of  such  title  as  would  not  be  plead- 
able specially,  and  which  could  only  be  given  in  evidence 
under  the  general  issue. 

Judgment  affirmed. 
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*340  ♦Francis  Perry  and  Stephen  Headlt,  plaintiffs 
in  error,  v.  William  Benner,  defendant  in  error. 

Error  to  Muscatine, 

On  a  cdHwraH  in  pnrauance  of  the  act  of  January  14, 1840,  if  the  bond 
is  substantially  defective,  it  cannot  be  amended  and  the  defect  sup- 
plied in  the  District  Court. 

The  eerliarari  authorized  by  this  act  is  only  another  mode  of  taking  an 
appeaL  In  an  appeal  proper  the  statute  expressly  gives  the  right 
to  correct  a  defective  bond ;  not  so  in  the  certiaraTi  act,  and  the  Court 
will  not  allow  an  amendment  and  thereby  enlarge  the  opportunity 
for  a  second  jury  trial  (/). 

Banner  sued  Perry  and  Headly  before  Washburn,  jus- 
tice, on  a  DOte  for  twenty-five  dollars,  and  obtained  judg- 
ment. The  defendants  removed  the  case  upon  €k  certiorari 
to  the  District  Court.  Here  a  motion  was  made  by  Ben- 
ner  to  quash  the  writ  of  certiorari  for  the  want  of  asnfficient 
bond.  Whereupon,  Headly  and  Perry  offered  to  execute  a 
good  and  sufficient  one,  to  which  Benner  objected,  and  the 
objection  was  sustained,  the  certiorari  dismissed,  and  a 
procedendo  awarded.  These  are  the  errors  complained  oi^ 
and  for  which  the  plaintiffs  on  oerUoraH  seek  to  reverse 
the  judgment  of  the  District  Court. 

Hastings,  for  plaintiffs  in  error. 

Whioher,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. —  The  only  ques- 
tion presented  by  this  case  is,  whether  in  case  of  a  writ  of 
certiorari^  issued  in  pursuance  of  the  act  of  January  14, 
1840,  if  the  bond  is  substantially  defective,  such  defect  may 
be  supplied  in  the  District  Court  so  as  to  preserve  the  writ 


(/)  Under  the  Revision,  eeHioTari  is  not  in  the  natoie  of  an  appetL 
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from  being  qaashed.  The  certiorari  authorized  by  that 
act  is  only  another  mode  of  taking  an  appeal ;  the  only 
substantial  difference  being,  that  in  the  one  case  the  party 
has  seven,  in  the  other,  thirty  days  within  which  to  appeal 
'  In  the  case  of  an  appeal  proper,  the^tatute  expressly  gives 
the  right  to  correct  a  defective  bond ;  in  relation  to  a  cer- 
torariy  no  such  provision  is  contained.  If  the  legislature 
had  desired  to  give  the  same  right  of  amendment  in  the 
latter  as  in  the  former  case,  they  might  easily  have  so  de- 
clared. It  is  hardly  expedient  to  strain  the  law  in  or- 
der to  enlarge  the  opportunity  to  obtain  a  second  *jury  *341 
trial.  As  the  case  stood  when  this  writ  was  issued, 
the  party  has  an  opportunity  for  a  jury  trial  in  the  justice's 
Court.  If  dissatisfied,  he  can  appeal  within  seven  days, 
and  in  case  his  appeal  bond  is  defective  it  can  b6  amended 
in  the  District  Court.  If  he  allows  this  time  to  pass,  he 
may,  within  thirty  days  from  the  time  of  trial,  bring  the 
case  up  to  the  District  Court  for  a  full  hearing  before  a  jury. 
But  in  this  case  the  law  requires,  as  a  prerequisite,  the  fil- 
ing of  a  sufficient  bond,  and  makes  no  mention  of  the 
power  to  amend.  We  do  not  think  it  necessary  to  go  be- 
yond the  letter  of  the  law  in  this  particular.  The  facility 
for  appeal  has  already  grown  to  be  an  evil. 

A  certiorari^  as  elsewhere  generally  understood,  is  near- 
ly equivalent  to  a  writ  of  error.  It  merely  brings  up  the 
case  from  the  justice's  Court  to  enquire  into  and  correct 
errors  of  law.  Such  a  writ  should  be  favored  in  the  higher 
Courts.  The  authorities  cited  by  the  counsel  for  plaint- 
ifis  in  error  were,  we  think,  all  in  cases  of  writs  of  this 
natare,  and,  therefore,  not  applicable  to  the  case  at  bar 
for  the  reason  above  stated.  We  think  the  ruling  of  the 
Court  below  was  correct. 

Judgment  affirmed. 

—  67 
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The  United  States  v,  Lewis  B.  Morgan. 

Certiorari  to  Jefferson. 

On  an  Indictment  for  p&rjurj  in  taking  the  oath  of  bankruptcy,  it  is 
too  indefinite  to  charge  generally  that  the  defendant  committed  per- 
jury in  falsely  swearing  to  his  schedule.  It  should  be  charged  in 
what  particular  the  perjury  consisted. 

At  the  April  term,  1843,  of  the  District  Court  for  the 
county  of  Jefferson  (which  Court  was  sitting  as  a  Circuit 
and  District  Court  of  the  United  States),  Lewis  B.  Mor- 
gan was  indicted  for  perjury.  The  indictment  is  as  fol- 
lows :  — 

"  The  grand  jurors  for  the  United  States,  duly  impan- 
nelled  and  sworn  to  enquire  in  and  for  the  body  of  the 
county  of  Jefferson,  at  a  District  Court   of  the   United 
States,  begun  and  held  for  said  county,  on  Monday,  the 
3d  of  April,  1843,  on  their  oaths  present,  that  Lewis  6. 
Morgan,  at  the  county  aforesaid,  on  or  about  the  18th 
July,  1842,  filed  his  petition  in  bankruptcy  in  and 
*842  before  said  Court,  sitting  in  bankruptcy  *as  a  Dis- 
trict Court  of  the  United  States,  praying  to  be  de- 
clared a  bankrupt,  and  dealt  with  accordingly.     To  which 
said  petition  a  schedule  was  annexed  as  part  of  the  same, 
purporting  to  set  forth,  to  the  best  of  the  knowledge  and 
belief  of  the   said  Morgan,  a  list  of  his  creditors,  tlieir 
respective  places  of  residence,  and  the  amount  due  by  the 
8^d  Morgan  to  each  of  them,  together  with  a  pretended 
accurate  inventory  of  the  property,  right«,  and  credits  of 
said  Morgan  of  every  name  and  description,  and  the  loca- 
tion and  situation  of  each  and  every  parcel  and  portion 
thereof;  his,  the  said  Morgan's  wearing  apparel,  and  that 
of  his  wife  and  children  excepted.     Which  said  petition 
being  produced   before  John  A.  Pitzer,  thje  clerk  of  the 
Piflitriet  Court  aforesaid,  he,  the  said  Morgan,  did  corrupt* 
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Ij  and  falsely  swear  on  his  oath  that  the  said  petition  was 
true,  and  the  said  schedule  correct  to  the  best  of  his  knowl- 
edge and  beljef  Which  said  oath  was  reduced  to  writing 
and  signed  by  the  said  Morgan,  and  attested  |;>y  the  said 
Pitzer,  clerk  as  aforesaid,  who  had  before  that  time  been 
duly  appointed  commissioner  in  bankruptcy  by  said  Court, 
and  was  authorized  to  administer  oaths.  And  the  said 
schedule  annexed  to  said  petition  was  not  correct  to  the 
best  knowledge  and  belief  of  the  said  Morgan,  but  was 
false  and  incorrect.  And  so  the  jury  aforesaid,  on  their 
oaths  aforesaid,  do  say  that  the  said  Morgan,  in  manner 
and  form  aforesaid,  did  commit  willful  and  corrupt  perjury, 
and  did  falsely  and  corruptly  swear  before  the  said  com- 
missioner in  the  said  proceeding,  against  the  peace  and 
dignity  of  the  United  States,  and  contrary  to  the  form  of 
the  statnte  in  such  case  made  and  provided." 

To  this  indictment  a  demurrer  was  died,  which  was  sus- 
tained by  the  Court.  The  sustaining  of  the  demurrer  is 
the  error  assigned. 

L.  D.  Stockton,  district  prosecutor,  for  plaintiff. 

Hall  &  Shuffleton,  for  defendant. 

Pek    Cubiam,    Wilson,  Justice.  —  The    technicality 
and  precision  required  at  one  period  by  the  Courts  of 
England  having  been  found  to  operate  as  a  denial  of  jus- 
tice, were  abandoned  by  those  Courts,  and  the  Courts  of 
this  country  have  gone  still  further  in  simplifying  and  ab- 
breviating the  forms  in  criminal  proceedings.      Nothing 
farther  is  now  required  than  a  plain  statement  of  the  ac- 
cusation; a  setting  forth  of  those  matters  in  which  the 
guilt  of  the  accused  is  alleged  to  consist.    The  indictment 
should  apprise  the  defendant  of  what  he  is  called  upon  to  an- , 
swer.     In  going  thus  far  Courts  have  but  followed  the  light 
of  reason,  but  were  they  to  go  further  than   this  and 
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''^343  say  that  an  indictment  ^is  safficient  which  does  not 
set  forth  the  circumstances  in  which  the  gnilt  of  the 
accused  consists,  evils  would  follow  far  greater  than  those 
which  resulted  from  the  decisions  of  the  English  Courts 
when  they  went  into  the  opposite  extreme.     Does  the  in- 
dictment in  this  case  set  forth  sufficient  to  enable  the  de- 
fendant to  prepare  his  defense  ?     We  think  it  does  not 
The  only  assignment  of  perjury  is  that  the  'schedule  was 
false  and  incorrect.    This  is  too  general  —  too  uncertain. 
It  should  have  set  forth  wherein  the  schedule  was  false  and 
incorrect.    The  indictment  sets  forth  that  ^^  The  defendant 
filed  with  his  petition,  as  part  of  the  same,  a  schedule  pur- 
porting to  set  forth,  to  the  best  of  his  knowledge  and 
belief,  a  list  of  his  creditors,  their  respective  places  of  res- 
idence, and  the  amount  due  by  the  said  Morgan  to  each  of 
them,  together  with  a  pretended  accurate  inventory  of  the 
property,  rights,    and  credits  of  said   Morgan  of  every 
name,  kind,  and  description,  and  the  location  and  situation 
of  each  and  every  parcel  and  portion  thereof;  his,  the  said 
Morgan's  wearing  apparel,  and  that  of  his  wife  and  chil- 
dren excepted."    It  further  sets  forth  that  said  Morgan 
appeared  before  John  A.  Pitzer,  the  clerk  of  the  District 
Court  aforesaid,  and  did  falsely  and  corruptly  swear  that 
said  petition  was  true,  according  to  the  best  of  his  knowl- 
edge and  belief,  whereas,  in  truth  and  in  fact,  said  sched* 
ule  was  false  and  incorrect."    Did  the  falsehood  consist  in, 
first,  leaving  out  some  of  his  creditors  ?     If  so,  who  were 
the  persons  omitted  ?    Or,  secondly,  did  it  set  forth  certain 
persons  as  creditors  who  were  not  really  so  ?     If  so,  who 
were  they  ?    Or,  thirdly,  did  it  incorrectly  set  forth  the 
place  of  abode  of  the  persons  represented  as  creditors  I 
Or,  fourthly,  was  the  amount  alleged  to  be  due  to  all  or 
any  one  of  them  incorrect  ?    Or,  fifthly,  was  the  inventory 
of  the  property,  rights,  and  credits  of  said  Morgan  incor- 
rect in  amount  ?    Or,  sixthly,  in  the  location  of  such  prop-, 
erty,  rights,  or  credits  ?    Or,  seventhly,  in  the  description 
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of  them  i  Or,  eighthly,  was  the  inventory  of  his  wearing 
apparel  and  that  of  his  children  and  family  false  and  in- 
correct ? 

To  require  a  defendant  to  stand  prepared  at  all  of  these 
points  upon  this  indictment  would  be  unjust  and  oppres- 
sive in  the  extreme.  We  think  the  indictment  cannot  be 
sustained. 

Judgment  below  affirmed. 


Chauncy  Swan,  Commissioner,  plaintiff  in  e)Tor,  *344 
V.  John  R.  Ewing  et  al.  defendants  in  error. 

Error  to  Dvhugue. 

Where  A  purchases  from  B,  a  town  commissioner,  a  lot  of  land,  and 
pays  twenty-five  per  cent  in  adyance,  and  gives  his  note  for  the  bal- 
ance of  the  purchase  money,  if  B  by  mistake  gives  a  certificate  for 
a  different  lot,  and  the  lot  which  was  designed  to  be  sold  to  A  is  sold 
to  a  different  person,  upon  a  sait  brought  upon  A*s  notes  he  will  be 
permitted  to  show,  by  parol  evidence,  the  mistake,  and  that  the  notes 
were  given  without  a  legal  consideration.  And  a  plea  to  set  off  the 
amount  paid  in  advance  is  good.  Here  the  mutuality  of  the  de- 
mands has  relation  to  the  fUnds. 

This  was  an  action  of  assumpsit  brought  by  Chauncy 
Swan  (late  acting  commissioner  of  Iowa  City,  who  sued 
for  the  use  and  benefit  of  the  territory  of  Iowa)  against 
John  R.  Ewing  and  James  G.  Chatham,  upon  three  notes, 
for  sixty-six  dollars  and  twenty-five  cents,  each,  dated 
August  19,  1839,  and  payable  six  months  after  date  to 
8wan,  acting  commissioner,  &c.  The  declaration  is  in  the 
usual  form,  without  any  of  the  common  counts. 

The  defendants  plead  the  general  issue,  with  notice  of 
failure  of  consideration,  in  consequence  of  the  mistake  in 
the  sale  of  lots  for  which  said  notes  were  given,  set  off,  &c. 
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At  November  term,  1843,  judgment  was  rendered  for 
the  defendants  for  the  money  advanced;  to-wit:  $66.25. 
The  plaintiff  sued  out  a  writ  of  error  from  this  Court. 

The  following  bill  of  exceptions  sets  forth  all  the  errors 
assigned  in  the  case  :  — 

"  Be  it  remembered  that  on  the  trial  of  this  cause  de- 
fendants produced  witnesses  to  prove  that  the  notes  in  the 
declaration  mentioned  were  given  for  the  three  last  install- 
ments due  for  the  purchase  of  a  lot  in  Iowa  City,  at  the 
public  sale  of  lots  of  said  city  in  August,  1839.  That  de- 
fendants, at  said  sale,  bid  off  lot  No.  4,  in  block  No.  97, 
and  not  lot  No.  3  of  same  block ;  that  the  certificate  of  pur- 
chase given  defendants  by  said  Swan,  of  purchase  of  lot, 
was  made  out  for  lot  No.  3,  by  mistake,  instead  of  lot  No. 
4;  that  the  next  morning  after  the  sale,  and  after  the  first 
installment  of  the  purchase  money  was  made,  and  after  said 
certificate  was  made  out,  said  defendants  discovered 
*345  said  mistake,  and  *applied  to  said  Swan  to  correct 
the  same,  who  excused  himself  from  doing  so  then 
on  the  plea  of  want  of  time ;  that  they  again  subsequent- 
ly applied  to  him  to  correct  said  mistake,  when  he  replied 
that  he  could  not  do  it,  for  he  had  sold  the  lot  to  another 
man.  To  proving  all  which  plaintiff,  by  his  counsel,  ob- 
jected, which  objection  was  overruled  by  the  Court,  and 
said  testimony  permitted  to  be  given. 

"  The  defendants  then  offered  in  evidence  the  conditions 
of  said  sale  as  follows : — 

"  Iowa  City,  October  7,  1839. 

"  Ordered  by  the  board  of  Commissioners  at  Iowa  City, 
that  the  following  be  the  terms  of  the  second  sale  of  lots; 
viz:  In  all  cases  the  highest  bidder,  above  the  minimum 
price,  shall  be  the  purchaser ;  one-fourth  of  the  purchase 
money  will  be  required  in  hand,  the  balance  to  be  paid  in 
three  equal  installments  without  interest,  at  six,  twelve. 
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and  eighteen  months.     Should  any  purchaser  fail  to  pay 

either  of  the  installments  as  they  fall  due,  whatever  money 

has  been  paid  will  be  forfeited  and  the  lot  sold  again  at 

the  next  succeeding  sale.     All  purchasers  are  required  to 

pay  their  first  payment  and  take  their  certificate  within 

two  days  from  the  close  of  sale,  or  otherwise  forfeit  their 

bids. 

a  Q    SWAN  ) 

"  JOHN  RONALDS,    (  ^o^^i^^^ioners. 

"  The  above  are  the  conditions  of  the  sale  of  lots  in  Iowa 
City,  at  the  first  sale,  also,  except  so  much  of  the  above  as 
requires  the  purchasers  to  take  their  certificates  within  two 
days  from  the  close  of  sale,  or  otherwise  forfeit  their  bids. 

"0.  SWAN, 
"  Late  Acting  Commissioner. 

"  And  also  proved  that  the  said  Chauncy  Swan,  the 
plaintifi',  admitted  said  paper  to  be  the  conditions  of  sale  as 
therein  stated.  To  which,  being  given  in  evidence,  plaint- 
iff also  objected,  which  objection  was  by  the  Court  over- 
ruled, and  said  paper  received  as  evidence  of  the  conditions 
of  sale. 

"  Defendants  also  produced  to  the  Court  the  certificate 
of  the  sale  to  them  of  lot  No.  3,  in  block  No.  97,  in  which 
a  mistake  was  alleged  to  have  occured,  as  aforesaid,  and 
also  proved  the  payment  of  the  first  installment  on  their 
said  bid  to  the  said  plaintiff,  amounting  to  the  sum  of  sixty- 
six  dollars  and  twenty-five  cents.  To  the  proving  of  the 
last  above  item  the  plaintiff  objected,  but  said  objection 
was  overruled  by  the  Court. 

*"  The  following  is  a  copy  of  the  certificate  of  pur-  *346 
chase  above  referred  to. 

"  Territory  of  Iowa,  lewA  City,      ) 
"  Office  of  Commissioners  of  Public  Buildings,  f 

"I,  Chauncy  Swan,  acting  commissioner  of  public  build- 
ings at  the  seat  of  government  for  the  territory  aforesaid, 
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do  hereby  certify  that  John  R.  Ewing  and  J.  G.  Chatham, 
of  the  county  of  Dubuque,  in  the  territory  of  Iowa,  this 
day  purchased  lot  No.  3,  in  block  No.  97,  in  the  city  of 
Iowa,  the  established  seat  of  government  of  the  territory 
aforesaid,  and  having  complied  with  the  terms  of  sale,  the 
said  John  R.  Ewing  and  J.  6.  Chatham,  their  heirs  or  as- 
signs are  entitled  to  a  deed  of  conveyance,  in  fee  simple, 
to  said  lot,  so  soon  as  the  title  is  obtained  from  the  gov- 
ernment of  the  United  States,  for  which  conveyance  the 
faith  of  the  territory  of  Iowa  is  hereby  pLdged. 

"  Given  under  my  hand  this  19th  day  of  August,  A.  D. 
1839. 

«C.  SWAN, 
"  Acting  Commissioner  of  Puhlic  Buildings. 

"  The  plaintiff  then  offered  in  evidence  the  following 
certificate  ;  to-wit : — 

"  Office  of  Tebritobial  Agent,      ) 
"  Iowa  City,  May  10,  1843.  J 

"  I  certify  that  lot  number  three  (3),  in  block  namber 
ninety-seven  (97),  as  recorded  in  the  plat  of  Iowa  City, 
was  sold  by  Chauncy  Swan,  as  acting  commissioner,  on  the 
19th  day  of  August,  in  the  year  1839,  for  the  sum  of  two 
hundred  and  sixty-five  dollars,  and  that  Ewing  and 
Chatham  were  the  purchasers,  as  appears  from  the  record 
of  sales  in  this  office. 

"  Given  under  my  hand  this  10th  day  of  May,  1843. 

"  JNO.  M.  COLEMAN, 
"  Territorial  Agent. 

"  It  was  admitted  by  the  defendants  that  the  persons 
named  in  the  above  certificate  are  the  same  as  mentioned 
as  defendants  in  this  suit.  Whereupon  the  plaintiff  moved 
the  Court  to  render  judgment  in  favor  of  said  plaintiff  for 
the  amount  of  said  notes,  with  interest.  But  the  Court  re- 
fused, and  rendered  judgment  for  the  defendants  for  the 
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sum  of  sixty-six  dollars  and  tweDty-five  cents,  to  which  the 
plaintiff,  by  his  counsel,  excepted,"  &o. 

A.  Thomas,  for  plaintiff  in  error. 

Davis  &  Obawfosd,  for  defendants  in  error. 

*Pkk  Cubiam,  Mason,  Chief  Justice. —  The  first  *347 
qaestion  we  shall  consider  is,  whether  the  parol  evi- 
dence of  want  of  consideration  was  properly  admitted  in 
the  Court  below.  That  evidence  was  to  the  effect  that  the 
notes  on  which  suit  was  brought  were  given  to  secure  a 
part  of  the  purchase  money  for  a  certain  lot  of  ground  in 
Iowa  City,  which  had  been  purchased  at  a  public  sale  of 
lots,  and  that  by  fraud  or  mistake  of  the  acting  commis- 
sioner, a  receipt  was  given  for  a  different  lot,  while  the  one 
actually  purchased  was  afterwards  sold  to  another  person. 

This  evidence  was  clearly  admissible.  It  will  not  be 
disputed  that  in  a  case  like  the  present  the  defendant  is 
permitted  to  show  that  the  notes  were  given  without  con- 
sideration. Scarcely  anything  is  more  common  in  our 
Courts  than  such  a  defense,  sustained  by  such  proof.  This 
is  really  all  that  was  done  in  the  present  case,  so  far  as 
respects  the  matter  we  are  now  considering.  The  lot  was 
purchaseid,  the  notes  executed  therefor,  and  then,  before 
any  deed  or  written  evidence  of  sale  had  been  executed, 
the  lot  was  sold  to  another  individual.  Here  is  a  total 
want  of  consideration.  The  fact  that  a  receipt  was  execu- 
ted to  the  defendants  for  another  lot  does  not  change  the 
aspect  of  the  case.  The  purchaser  was  under  no  obligation 
to  accept  of  any  lot  except  that  which  he  had  bought 

The  fact  that  the  commissioners  were  a  corporate  body, 
or  were  required  to  keep  a  record,  makes  no  difference  in 
this  respect,  ^o  party  is  permitted  to  make  evidence  for 
himself;  much  less  will  he  be  allowed  to  make  evidence 
which  the  other  party  will  not  be  permitted  to  contradict 
in  the  ordinary  mode. 
—  68 
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It  is  further  objected  that  the  defendants  were  allowed 
to  introduce  the  written  conditions  of  the  second  sale 
without  it  being  shown  by  sufficient  evidence  that  they 
were  the  conditions  of  the  first  sale.  Neither  does  it  suffi- 
ciently appear  by  the  record  that  the  lots  were  sold  at  the 
first  sale.  But  even  if  that  had  appeared,  we  think  the 
substantial  identity  of  the  conditions  of  the  two  sales  was 
sufficiently  shown  by  the  writen  admission  of  the  acting 
commissioner  to  whom  the  notes  were  executed,  and  in 
whose  name  the  present  suit  was  brought. 

The  only  remaining  question  to  be  considered  is  in  re- 
lation to  the  set-off  which  the  defendants  were  permitted  to 
prove,  and  under  which  the  defendants  were  permitted  to 
prove,  and  under  which  they  recovered  a  verdict.  It  is 
objected  in  the  first  place  that  the  notice  is  not  sufficiently 
definite.  We  think  otherwise.  The  notice  sets  forth  that 
the  defendants  claim  the  money  paid  by  them  at  the  time 
they  made  their  purchase,  amounting  to  twenty-five  per 
cent  of  the  entire  price  they  were  to  have  paid  for  the 
*848  lot.  They  claim  that  this  amount  *is  due  them  from 
the  said  plaintiff.  Now,  Swan,  himself,  individually, 
is  not  the  plaintiff.  The  demand  is  against  him  as  com*- 
missioner. 

Again,  it  is  said  that  this  claim  cannot  be  set  off  be- 
cause the  respective  demands  were  not  mutual  at  the  time 
the  suit  was  commenced.  We  should  find  it  difficult  to 
conceive  what  demands  were  mutual  if  these  were  not  so. 
A  lot  is  sold  by  a  duly  authorized  commissioner;  one 
fourth  part  of  the  money  is  paid  down  and  notes  given  for 
the  balance;  suit  is  brought  on  these  notes,  which  the  de- 
fendants not  only  refuse  to  pay,  but  they  claim  back  the 
amount  already  paid ;  they  claim  their  set-off  out  of  the 
same  fund  into  which  their  money  is  to  be  paid  if  recov* 
ered  in  this  suit.  On  the  one  hai^d  it  is  claimed  that  they 
are  indebted  to  this  fund,  on  the  other  that  the  fund  is  in- 
debted to  them.    The  demands  are  mutual. 
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Finally,  it  is  insisted  that  the  set-off  is  not  in  the  same 
right  as  the  demand,  becaase  if  the  contract  is  void  on  ac- 
connt  of  the  mistake  in  regard  to  the  lots,  then  the  money 
paid  to  Swan  was  received  in  his  own  right.  This  by  no 
means  follows.  The  lot  was  sold  by  Swan  as  commis- 
sioner, the  money  paid  to  him  as  sach.  It  is  to  be  pre- 
sumed that  he  did  his  doty  and  placed  the  money  among 
the  funds  of  the  real  plaintiff  in  this  snit.  That  plaintiff 
has  sanctioned  the  act  of  the  commissioner  by  bringing 
this  suit  and  urging  the  payment  of  the  remainder  of  the 
money  claimed  to  be  due  by  virtue  of  this  sale.  It  would 
be  wholly  unjust  to  allow  this  plaintiff,  while  thus  waging 
the  war  on  the  one  hand,  to  claim  exemption  from  liability 
on  the  other. 

We  therefore  think  there  was  no  error  below. 

Judgment  affirmed. 


The  Unitkd  States,  on  the  relation  of  George  W.  Jones 
.  plaintiff  in  error,  v.  Timothy  Fanning,  defendant  in 
error. 

Error  to  Dvhuque, 

The  Mississippi  river,  so  far  as  it  affords  facilities  for  transportation, 
cannot  be  obstractcd  or  monopolized.  It  is  a  common  highway,  and 
forever  free. 

The  Mississippi,  so  far  as  it  presents  an  obstruction  to  land  car- 
riage, is  left  to  the  *80und  discretion  of  the  legislature  to  provide  *349 
means  for  surmounting  such  obstructions  by  means  oiferrUi; 
and  it  may,  for  this  purpose,  grant  to  individuals  exdusiioe  privUegM, 
within  reasonable  limits,  when  done  in  good  fnitb,  for  the  purpose 
of  ftirnishing  an  indispensable  link  in  the  chain  of  dry  land  trans- 
portation (g). 

(g)  On  the  subject  of  navigable  rivers,  see  Walters  «.  The  Steamboat 
Hollie  Dozier,  24  Iowa,  102 ;  McManus  v,  Carmichael,  8  Iowa,  1.  As 
to  the  power  of  the  general  assembly  to  grant  ferry  licenses,  see  Phil- 
lips V,  Town  of  Bloomington,  1  Gr.  408 ;  Weld  v.  Chapman,  2  Iowa, 
(84;  Bteamboat  Globe «.  Kurtz,  4  Gr.  888. 
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And  such  a  privilege  may  be  granted  at  the  landing  in  front  of  Pn- 
buque,  althoagb  by  the  act  of  Congress  of  1836,  this  front  was  set 
apart  and  appropriated  for  public  highways  and  other  public  uses. 

This  was  a  proceeding  in  the  nature  of  a  writ  of  quo 
warranto  by  the  United  States,  on  the  relation  of  George 
W.  Jones  against  Timothy  Fanning,  to  deprive  him  of  the 
right  and  privilege  of  a  ferry  opposite  the  town  of  Du- 
buque. 

The  complaint  set  up  was  that  the  right  of  the  ferry  waa 
given  by  an  act  of  the  legislature  to  Jones,  and  that  Fan- 
ning intruded  into  and  usurped  the  dght. 

Fanning  pleaded  that  by  an  act  of  the  legislators  of  Iowa, 
of  the  14th  December,  1838,  the  right  of  ferry  was  given 
to  him  upon  certain  conditions,  which  he  had  complied 
with ;  as  also  a  snpplemantary  act  of  the  34th  of  July, 
1840.  This  plea  denied  the  right  of  Jones  to  the  feny, 
and  concluded  to  the  country. 

Jones  replied,  protesting  the  right  of  Fanning,  under  his 
charter,  to  the  ferry ;  denied  that  Fanning  had  complied 
with  the  conditions,  and  that  he  had  thereby  forfeited  the 
privilege;  and  concluded  with  a  verification  and  prayer 
for  judgment. 

A  jury  was  sworn  to  try  the  issued  joined,  and,  open 
the  trial,  the  relator  asked  the  Court  to  instruct  the  jury 
that  the  act  granting  the  privilege  to  Fanning  was  void, 
because  not  properly  approved  by  the  governor,  which  was 
refused ;  that  the  keeping  of  one  boat  was  not  sufficient, 
especially  when  moored  at  the  Illinois  shore  at  night; 
which  the  Court  refused  to  give  except  in  a  modified 
shape ;  to-wit :  That  the  mere  fact  of  mooring  the  boats 
at  night  on  the  Illinois  shore,  after  ferrying  hours,  as  pre- 
scribed by  law,  would  not  be  a  forfeiture. 

The  jury  returned  a  verdict  that  Fanning  had  not  for- 
feited his  charter,  and  that  he  had  a  right  to  the  enjoy- 
ment of  his  privileges. 

Jqdgipent  waai  thoreupgn.  rendered  in  &vor  of  th^  i^ 
fendant,  Fanning,  for  ooilib 
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Tiie  relator,  in  the  name  of  the  United  States,  seeks  to 
reverse  the  judgment  below  on  a  writ  of  error  from  this 
Court. 

Errors  assigned :  — 

1.  That  the  plea  of  the  said  defendant,  and  the 
matters  therein  ^contained  are  not  sufficient  in  law  for  ^850 
him  to  use,  keep,  and  enjoy  the  franchise  and  privi- 
lege of  a  ferry  at  the  town  of  Dubuque. 

2.  That  by  the  record,  it  appears  that  the  judgment  in 
form  aforesaid  was  given  against  the  United  States  on  the 
relation  of  Jones,  when  it  ought  to  have  been  given  in 
behalf  of  the  relator,  &c, 

3.  The  judgment  should  not  have  been  rendered 
against  the  plaintiff  for  costs. 

4.  That  the  Court  erred  in  the  instructions  to  the  jury, 
as  set  forth  in  the  record  below. 

5.  HsMPSTBAD,  for  plaintiff  in  error. 

Davis,  Kogebs,  Cbawfobd  &  Bebby,  for  defendant  in 
error. 

Per  Cubiam,  Mason,  Chief  Justice.  —  The  first  ques- 
tion that  arises  in  this  ease  is  in  relation  to  the  force  and 
effect  of  the  act  of  December  14th,  1838,  granting  a  ferry 
charter  to  the  defendant  It  is  contended  by  the  plaintiff 
in  error  that  the  approval  of  the  executive  to  that  law  is 
only  conditional,  and  such  as  not  to  vest  in  the  grantee 
the  right  which  he  claims ;  that  it  is  not  in  accordance  with 
the  Organic  Act,  and  consequently  of  no  validity. 

We  think  counsel  are  mistaken  in  this  view  of  the  case. 
The  approval  of  the  executive  is  absolute,  unconditional. 
But  the  governor  appends  a  note  for  the  purpose  of  ex- 
pressing a  judicial  opinion.  He  has  said  in  effect,  *'  I 
give  this  statute  my  approval,  but  still  I  regard  the  law  in 
some  respect  as  void,  because  it  transcends  the  bounds  of 
li^slativQ  power/'    HjBi  does  not  withhold  his  assent,  but 
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merely  expresses  a  doubt  whether  that  assent  will  be  of 
any  avail  for  certain  purposes.  The  note  referred  to  is  im- 
portant to  show  tlie  correctness  of  the  legal  opinion  of  His 
Excellency  on  this  subject,  but  for  no  other  purpose ;  a 
matter  which  is  not  material  to  the  decision  of  this  case. 

An  objection  is  made  to  the  plea  of  the  defendant,  inas- 
much as  it  does  not  allege  that  the  act  was  approved^ 
merely  averring  that  it  was  passed.  If  this  were  an  ob- 
jection, it  would  lie  equally  against  the  information  or  de- 
claration where  the  rights  of  the  relator,  Jones,  are  found- 
ed upon  a  basis  exactly  similar.  But  the  objection  is  un- 
sound altogether.  An  act  is  not  '^  passed  "  by  the  legisla- 
ture until  it  is  duly  approved  by  the  governor  who,  qitoad 
hoc^  is  a  part  and  portion  of  the  legislature. 

The  next  objection  which  it  will  be  necessary  to  notice 
is  that  raised  by  the  appellant's  counsel,  that  the  leg- 
*361  islature  had  no  authority  to  *grantan  exclusive  priv- 
ilege to  Fanning;  that  the  river  is  a  public  highway, 
and  the  landing  upon  the  western  shore  of  the  river  is  for- 
ever reserved  lor  public  use  by'the  ordinance  of  1787,  and 
the  act  of  Congress  of  1836. 

Admitting  all  this  to  be  true,  it  does  not  avail  the  appel- 
lant in  this  case.  Had  Fanniug  obtained  an  injunction  to 
prevent  Jones  from  ferrying  across  the  river,  this  qnestion 
would  be  more  properly  raised.  But  the  present  proceed- 
ing is  for  the  purpose  of  compelling  Fanning  to  show  why 
be  is  exercising  this  privilege.  If  he  is  only  doing  what 
every  citizen  has  a  right  to  do,  this  would  rather  seem  to 
be  a  sufficient  answer  to  the  complaint  of  the  relator. 

But  tLe  legislature  has  not  exceeded  its  lawful  powers 
in  granting  such  a  charter  to  the  appellee.  True,  the 
Mississippi  river,  and  all  the  navigable  waters  lea^ling 
into  it,  are  common  highways,  and  must  bo  for  ever  free. 
The  legislature  can  make  no  law  for  obstructing  the  navi- 
gation of  these  streams. 

But  the  establishment  of  public  roads  traversing  the 
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coontry  in  varions  directions  is  a  rightful  subject  of  legis- 
lation, and  the  most  judicious  and  effectual  mode  of  estab- 
lishing and  keeping  these  in  repair  is  a  matter  that  is  en- 
trusted to  the  legislative  discretion.  The  right  to  con- 
struct a  road  includes  the  power  to  provide  for  overcoming 
all  obstacles  in  its  course,  as  well  those  presented  by  a 
river  as  by  any  other  object.  A  ferry  (pr(»perly  so  called) 
is  merely  the  continuance  of  a  road  across  a  river.  It  is 
only  a  substitute  for  a  bridge. 

Suppose  a  bridge  should  be  resolved  upon  as  the  best 
mode  of  prolonging  a  road  across  a  navigable  stream.  If 
made  so  as  not  to  obstruct  the  navigation,  the  power  of  the 
legislature  to  authorize  its  construction  is  unquestionable. 
It  is  equally  clear  that  the  legislative  power  is  competent 
to  authorize  the  construction  of  such  bridge  by  an  individ- 
ual or  a  company,  with  power  to  compensate  themselves 
by  taking  toll.  Nor  will  it,  we  think,  be  doubted  that  the 
legislature  may,  for  the  purpose  of  encouraging  individ- 
uals to  construct  such  bridge,  grant  them  an  exclusive 
privilege,  to  a  reasonable  extent,  and  prohibit  all  other  per- 
sons from  interfering  therewith.  The  rule  would  be  the 
same  in  relation  to  a  ferry,  which  is  a  floating  bridge.  The 
granting  of  an  exclusive  privilege  to  establish  such  a  pub- 
lic convenience  within  certain  reasonable  limits  would  be 
no  violation  of  that  provision  of  the  ordinance  of  1787, 
which  declares  the  Mississippi  and  its  tributaries  com- 
mon highways  and  forever  free ;  provided,  the  navigation 
proper  of  the  river  be  not  thereby  interfered  with  or  ob- 
structed. 

*But  it  is  contepded  that  the  right  to  navigate  the  *352 
river  crosswise  is  just  as  sacred  as  to  do  the  same 
lengthwise,  and  that  if  an  exclusive  privilege  can  be 
granted  to  navigate  between  opposite  points  of  the  Missis- 
sippi, a  like  privilege  might  be  given  between  Dubuque 
and  Galena.  To  reason  in  this  way,  one  has  to  lose  sight 
of  the  evident  object  of  the  provision  of  the  ordinance  of 
1787,  above  alluded  to. 
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The  Missiseippi  river  is  regarded  in  a  very  different  light 
by  persons  under  different  cirenmstances.  To  the  traveler 
by  land  it  is  a  serious  obstacle  —  to  the  proprietor  of 
steamboats,  one  of  the  most  valuable  advantages.  The 
object  of  the  provision  in  the  ordinance  was  to  render 
sacred  and  free  the  facilities  presented  by  the  river — not 
to  perpetuate  impediments  interposed  by  it  to  the  traveler 
by  land.  It  is  only  when  it  is  bona  fide  for  the  purpose 
of  overcoming  such  impediment  that  exclusive  privileges 
are  permissible,  but  never  where  the  primary  object  is  a 
monopoly  of  the  benefits  of  navigation  which  it  affords. 
If  a  person  wished  to  use  the  buoyant  power  of  the  Missis- 
sippi river  for  the  purpose  of  transporting  heavy  freights 
either  longitudinally,  or  from  one  shore  of  the  river  to  the 
other,  and  entirely  unconnected  with  any  public  highway, 
the  power  of  the  legislature  to  interfere  with  his  rights  iu  this 
respect  would  certainly  be  questionable.  The  river  in  that 
case  offers  a  facility  for  transportation  of  which  he  has  the 
right  to  avail  himself.  The  case  here  contemplated  is  very 
different  from  the  prohibition  of  the  establishment  of  an 
opposition  bridge  or  ferry,  which  was  actually  intended  to 
form  part  of  a  public  land  road. 

A  similar  distinction  to  that  here  made  is  recognized  in 
other  cases.  The  right  of  the  public  to  the  freedom  of 
navigating  the  Mississippi  river  is  certainly  no  more  sacred 
than  that  of  an  individual  proprietor  to  the  exclusive  use 
of  his  own  soil.  The  legislature  would  certainly  have  no 
power  to  take  away  a  portion  of  that  soil  —  either  with  or 
without  compensation — and  give  to  another  individual  or 
company  the  exclusive  right  to  raise  w^eat  or  other  pro- 
duct thereon.  But  they  may  grant  away  the  right  of  es- 
tablishing a  public  turnpike  across  the  farm  of  any  iodi* 
vidual  by  remunerating  him  for  the  land  taken;  and  they 
may  also  prohibit  him  or  any  one  else,  within  a  reasonable 
distance,  from  opening  another  road  in  a  parallel  directioa 
which  should  be  for  the  purpose  or  have  the  effini  of  in* 
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terfering  with  the  exclusive  privilege  given  to  the  propri- 
etors of  the  public  turnpike.  At  the  same  time  the  owner 
could  not  be  prohibited  from  traversing  his  own  premises 
in  any  direction,  or  allowing  others  to  do  so  where  such 
act  does  not  come  in  conflict  with  the  legitimate  business 
of  the  public  turnpike. 

*The  conclusion  to  which  we  are  brought  on  this  ^858 
subject,  therefore,  is  that  the  Mississippi  river,  so  far  as 
it  affords  facilities  for  transportation,  cannot  be  obstructed 
or  monopolized.  It  is  a  common  highway  and  forever 
free.  But  so  far  as  it  presents  an  obstruction  to  land  car- 
riage it  is  left  to  the  sound  discretion  of  the  legislature  to 
provide  means  for  sunnountingsuch  obstructions  by  means 
of  ferries,  and  that  they  may  even  for  this  purpose  give 
individuals  exclusive  privileges  within  reasonable  limits 
when  done  in  good  faith  for  the  purpose  of  furnishing  an 
indispensable  link  in  the  chain  of  transportation  on  dry 
land. 

It  is  however  contended  that  although  an  exclusive  priv- 
ilege might  be  granted  to  ferry  across  the  river,  such  priv- 
ilege would  not  extend  to  the  lauding  in  front  of  Dubuque, 
which  by  the  act  of  Congress  of  1836,  are  appropriated  for 
"  public  highways  and  other  public  uses." 

The  above  reasoning  in  the  case  of  the  river  will  apply 
with  little  variation  to  the  Dubuque  landing.  Will  it  be 
contended  that  the  fact  of  its  being  set  apart  for  public  use 
would  prevent  the  legislature  from  authorizing  a  bridge 
across  the  Mississippi  to  terminate  thereon  ?  If  intended 
to  be  used  among  other  things  for  public  highways,  a  por- 
tion of  it  is  applied  to  its  appropriate  object  when  made  the 
terminus  of  a  highway  leading  through  a  portion  of  the  State 
of  Dlinois  and  across  the  river.  The  right  of  appropriating 
it  for  public  highways  includes  the  right  to  employ  any 
reasonable  and  ordinary  means  of  rendering  it  more  avail- 
able as  such.  If  necessary  for  the  accomplishment  of  this 
olject,  the  legislature  have  power  to  set  apart  a  piurtioulAr 
—  69 
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portion  as  the  termination  of  a  bridge  or  a  ferry,  for  thcee 
are  the  ordinary,  if  not  the  only,  means  by  which  an  ove^ 
land  highway  is  to  be  continued  acroes  a  navigable  streaiiL 
Bat  it  is  admitted  in  the  argument  that  the  legislative 
power  is  competent  to  grant  a  ferry  charter — the  only  ob- 
jection being  to  its  exclusive  character.  Is  not  this  admit- 
ting away  the  whole  of  the  present  case  i  If  Fanning  has 
a  right  under  his  charter  to  keep  a  ferry,  will  an  informatioB 
in  the  nature  of  a  qtu>  warranto  against  him  be  available 
as  a  means  of  testing  whether  the  law  under  which  he  is 
acting  is  valid  to  the  full  extent  claimed.  As  well  might 
this  proceeding  be  instituted  against  a  justice  of  the  peace 
to  show  cause  why  he  exercised  the  functions  of  his  ofSoe, 
merely  because  our  statute  gave  him  jurisdiction  where  the 
sum  claimed  was  $50  eosclusive  of  interest^  when  by  the 
Organic  Act  he  is  limited  to  cases  where  the  whole  sum 
claimed  does  not  exceed  $50.  The  fact  that  under  the 
statute  he  claims  to  exercise  powers  which  a  paramount 

law  has  denied  him,  is  no  reason  why  he  should  not 
*854  *exercise  those  powers  that  are  legitimately  granted. 

This  proceeding  is  proper  for  the  purpose  of  ^weer- 
taining  whether  the  respondent  has  not  usurped  or  in- 
truded himself  into  this  franchise,  but  not  for  the  pQ^ 
pose  of  giving  shape,  boundaries,  and  dimensions  to  the 
franchise  itself.  If,  as  is  contended,  the  rights  of  the  rela- 
tor under  his  charter  do  not  conflict  with  the  lawful  right 
of  the  respondent,  under  his,  let  the  former  proceed  in  the 
exercise  of  those  rights,  and  when  disturbed,  let  him  thetr 
resort  to  the  proper  legal  means  of  testing  their  respective 
rights ;  but  the  apprehension  of  being  so  disturbed  will  not 
justify  the  institution  of  a  proceeding  of  this  nature  in 
anticipation. 

As  to  the  last  point :  that  the  Court  erred  in  rendering 
costs  against  the  United  States,  when  they  should  have 
been  rendered  against  the  relator,  although  this  may  have 
been  errroneous,  we  do  not  see  how  it  could  prejudice  the 
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appellant.    As  no  other  party  complains  of  this  ruling  of 
the  Coart^  except  the  party  most  benefitted  by  the  alleged 
error,  we  shall  not  disturb  the  judgment  below  on  that 
account. 
Judgment  affirmed. 


David  A.  Coutch  and  Orson  0.  Kinsman,  plaintiffs  in 
error,  v.  Joseph  Baeton,  defendant  in  error. 

Error  to  Washington. 

The  Supreme  Court  will  not  consider  an  alleged  irregularity  in  the 
Court  below  in  omitting  to  dispose  of  a  demurrer,  unless  the  record 
shows  that  the  demurrer  was  called  up  for  the  action  of  the  Court  (A). 

The  Court  is  only  required  to  decide  questions  raised,  and  the  neglect 
of  a  pany  complaining  is  never  an  available  ground  of  error. 

After  A  verdict,  it  is  too  late  to  raise  an  objection  that  pleas  remain 
nnreplied  to,  unless  the  defendant  shows  that  he  endeavored  to  ob- 
tain  replications  prior  to  the  trial.  The  parties  will  be  presumed  to 
have  gone  to  trial  upon  issues  formed  by  general  replications,  tra- 
versing the  special  pleas. 

Tiiis  was  an  action  of  assumpsit  instituted  by  Joseph 
Barton  against  David  A.  Coutch  and  Orson  O.  Kinsman, 
on  a  promissory  note  for  $100,  executed  by  the  defendants 
below  to  J.  Gr.  Smith,  by  him  assigned  to  Jesse  D.  Payne, 
and  by  him  assigned  to  the  plaintiff,  Barton. 

*At  November  term,  1842.  judgment  was  rendered  *855 
for  the  plaintiff  for  the  sum  of  $106. 

(h)  The  rule  established  and  frequently  affirmed  is,  that  the  Supreme 
Court  will  not  review  or  pass  upon  questions  not  presented  to  the 
Court  below.  Rev.  §  3160 ;  Schornner  &  Leiser  v.  Lynch  &  Clemens^ 
11  Iowa,  461 ;  Peck  «.  Ilendershot,  14  Iowa,  40 ;  Cadwallader  &  Co.  t» 
Blair,  18  Iowa,  420  ;  Pigmen  v.  Denny,  12  Iowa,  396 ;  McKinley  t>. 
Bechtel,  12  Iowa,  561 ;  Downing  p.  Harmon,  13  Iowa,  635 ;  Van  Vark 
V,  Van  Dam,  14  Iowa,  232 ;  Bethel  ©.  Leay,  14  Iowa,  502 ;  Decatur  Co. 
t.  Clements,  18  Iowa,  636 ;  Berryhill  v.  Jacobs,  19  Iowa,  846. 
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—  —  ■-■___^_  _  _^  _         -  

The  defendants  below  are  plaintiffs  in  error. 
The  points  raised  may  be  found  in  the  statement  of  conn* 
sel  and  in  the  opinion  of  the  Coart. 

Bates,  for  plaintiff  in  error. 

The  record  in  this  canse  presents  so  many  irregularities 
and  errors,  that  a  mere  reference  to  some  of  the  most 
prominent  is  all  that  will  be  attempted. 

The  demurrer  to  the  plaintiffs'  declaration  was  not  dis- 
posed of  by  the  Court,  but  as  the  defendant  also  pleaded 
to  the  said  declaration,  I  shall  not  now  notice  the  question 
raised  by  said  demurrer.  From  the  record  it  appears  that 
the  defendants  pleaded  three  special  pleas. 

1.  Fraud ;  setting  forth  the  particulars  of  the  fraud. 

2.  Fraud,  generally. 

3.  Want  of  consideration,  and  averring  notice  thereof 
to  the  plaintiff. 

The  plaintiff  filed  something  as  a  replication  to  two  of 
the  pleas,  but  waived  this,  as  it  seems  by  the  record,  and 
demurred  orally  to  all  of  said  pleas.  And  said  pleas  were 
holden  good  and  su£Scient  in  law  to  bar  the  action.  The 
Court  then  ordered  the  said  plaintiff  to  reply  to  the  said 
pleas.  The  record  further  shows  that  the  said  plaintiff 
replied  with  a  general  traverse  to  defendant's  first  plea, 
which  was  non  assumpsit,  and  then  as  to  the  other  pleas, 
pleaded  something  which  could  not  be  read  by  the  clerk, 
who  sent  up  the  original  paper  for  the  inspection  of  this 
Court.  Be  this  what  it  may,  it  is  pretty  certain  that  it  does 
not  traverse  each  of  the  defendant's  pleas  so  as  to  form 
issues  of  fact.  It  is  believed  that  the  author  of  it  intend- 
ed the  principal  part  of  it  as  a  special  demurrer  to  the 
second,  third,  and  fourth  pleas,  and  in  this  light  I  shall 
consider  it.  Calling  it  a  demurrer,  then,  to  the  said  pleas, 
it  ought  to  have  been  disposed  of  before  calling  the  jury 
to  try  the  other  issue  joined,  wherein  the  parties  had  pat 
themsel veil  upon  the  eountry.  Aad  die  fact  that  said  iiaaea- 
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in  law  tendered  by  this  demurrer  were  not  disposed  of  be- 
fore the  issice  of  fact  was  submitted  to  the  jury,  is  error. 
2  Blackf.  R.  14,  34,  note  (2) ;  3  Blackf.  R.  34,  131,  142. 

K  issue  was  not  taken ^upon  these  pleas,  or  demurrers, 
and  the  counsel  submitted  theother  issue  to  a  jury,  it  was 
error.     2  Blackf.  R.  292,  Wright's  S.  C.  R.  307,  524. 

The  jury  was  sworn  to  try  the  issue  joined  which  was 
the  plea  of  non  assumpsit,  and  this  issue  was  the  one 
and  the  only  one  passed  upon  *by  the  jury  ;  all  the  *356 
other  matters  having  been  left  undisposed  of,  where- 
by the  defendants  below  claim  that  they  were  deprived  of 
their  legal  defence  to  said  action. 

Hall  &  Evbrson,  for  defendant  in  error. 

Feb  Curiam,  Mason,  Chief  Justice.  —  The  first  error 
assigned  in  this  case  is,  that  the  Court  ought  to  have  sus- 
tained the  demurrer  to  the  plaintiff's  declaration.  The 
record  does  not  show  that  the  said  demurrer  was  ever 
called  up  for  the  action  of  the  Court.  Had  the  demurrer 
been  overruled,  or  had  the  counsel  for  the  plaintiff  in  error 
moved  to  have  the  demurrer  considered  previous  to  going 
into  a  trial  of  the  issues  of  fact,  his  present  objection  would 
not  have  been  out  of  place.  But  it  is  only  the  duty  of  the 
Court  to  decide  questions  which  are  raised  before  it,  and 
the  neglect  of  a  party  himself  is  never  an  available  ground 
of  error  on  which  to  ask  a  reversal  of  the  jndgment. 

The  second  objection  is,  that  several  of  the  defendant's 
pleas  were  unanswered  when  the  case  was  submitted  to 
the  jury.  The  proper  answer  to  this  is  similar  to  that 
given  to  the  first  objection.  The  counsel  for  the  defend- 
ant below  do  not  seem  to  have  made  any  effort  to  obtain  a 
replication  prior  to  the  trial.  After  a  verdict  it  is  too  late, 
at  all  events,  to  raise  an  objection  of  this  kind.  In  a  case 
like  this  the  parties  will  be  presumed  to  have  gone  to  trial 
upon  issues  formed  by  general  replications  traversing  the 
special  pleas. 
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The  3d,  4th,  5th,  6th,  and  7th  assignment  of  errors  have 
already  been  substantially  answered,  being  in  fact  little 
else  than  repetitions  of  those  we  have  jast  been  consid- 
ering. 

The  eiglith  assignment  alleges  that  the  verdict  is  insuf- 
ficient to  justify  the  rendition  of  the  jadgmeut.  There 
appears  to  be  no  ground  for  this  objection. 

Judgment  below  affirmed. 


*357  *Jesse  Romaine,  plaintiff  in  error,  v.  The  Board 
OF  Commissioners  of  Muscatine  County,  defendants 
in  error. 

Error  to  MvsGatine. 

A  joinder  in  error  has  the  same  effect  on  a  motion  to  dimiss  as  the  fil- 
ing of  a  plea  in  the  Court  below;  it  waives  all  irregularity  in  the 
mode  by  which  the  defendant  in  error  has  been  brought  into  Court 

The  mere  certificate  of  a  person,  not  a  sworn  officer,  is  not  a  sufficient 
return  to  a  summons;  aud  if  it  was  a  service  by  copy,  the  return 
should  state  that  it  ?raslctt  at  the  defendant's  residence  (J). 

In  the  absence  of  any  statute  as  to  the  service  of  a  writ,  it  muH  be  up- 
on the  person  of  the  defvindant.  And  where  the  statute  provides  a 
substitute,  the  mode  prescribed  by  it  must  be  complied  with. 

A  judgment  by  default,  or  its  equivalent,  must  be  taken,  before  a  Jury 
can  be  impannelled  to  assess  the  damages  {k). 

This  was  an  action  of  trespass  bro\ight  by  the  board  of 
commissioners  of  the  county  of  Muscatine,  trustees  of  a 
school  section,  against  Jesse  Romaine. 


(«')  The  **  joinder  in  error  '*  has  become  obsolete  under  the  Revision 
of  1860. 

(j)  As  to  the  manner  of  proving  service  of  process,  see  Rev.  §  282SL 

{Jc)  See  Rev.  g  8101. 
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Upon  the  summons  issued  and  returned  in  this  case, 
there  was  the  following : — 

"  I  hereby  authorize  George  Hunt  to  serve  the  within 
summons  according  to  law,  for  and  at  mj  risk. 

"  JAMES  DAVIS,  Sherif,  M. 
.  "  September  28, 1840." 

"  As  per  authority  of  James  Davis,  Sheriff  of  Muscatine 
county,  I  served  the  within,  on  the  26th  day  of  September, 
by  informing  him,  defendant,  that  I  had  a  writ  for  him,  he, 
the  defendant,  immediately  fled  from  my  presence,  I  then 
left  a  copy  of  the  within  in  the  care  of  Benjamin  Brooks, 
he  being  a  man  person  over  the  ago  of  fifteen  years,  and 
said  Brook's  house  being  defendant's  usual  place  of  resi- 
dence.   

"  G.  W.  HTJNT. 

"  Returned  October  14, 1840." 

The  defendant  moved  to  quash  the  summons, — 

1,  Because  it  was  not  served  upon  the  defendant  ac- 
cording to  law. 

*2.  That  there  had  been  no  service  upon  the  defend-  *358 
ant  by  an  officer  of  that  Court  or  any  other  person  le- 
gally authorized. 

Which  motion  was  overruled. 

Thereupon  came  a  jury  to  enquire  into  and  assess  the 
damages,  and  a  verdict  and  judgment  was  rendered  for  the 
plaintiff  for  sixty-eight  dollars  and  ninety  cents. 

To  reverse  this  judgment  the  defendants  below  sued  out 
their  writ  of  error. 

Errors  assigned : — 

1.  The  original  writ  in  this  case  was  not  served  upon  the 
defendant  by  the  sheriff,  or  any  person  legally  authorized 
to  serve  the  same,  in  which  there  is  error. 

2.  The  Court  overruled  defendant's  motion  to  quash  the 
Bummons  for  reasons  therein  set  forth. 


472  SUPREME  COURT  OF  IOWA. 

Jesse  Romaine  «.  The  Board  of  CommissioDers  of  Muscatine  Co. 

3.  The  Court  proceeded  to  bear  and  try  the  case  by  a 
jury  without  an  issue. 

4.  There  was  no  judgment  by  default  taken,  and  the 
Court  ordered  a  jury  to  enquire  into  and  assess  the  dam- 
ages. 

5.  The  person  who  pretends  to  have  served  the  process 
did  not  sign  the  sheriff's  name,  and  did  not  serve  the  same 
in  his  name. 

S.  6.  Haotings,  for  plaintiff  in  error. 

^'  And  now  comes  the  board  of  commissioners  of  Mus- 
catine county,  and  say  that  in  the  record  and  proceedings 
aforesaid,  there  is  not  error,  and  ask  that  the  judgment 
aforesaid  may  be  affirmed. 

"  R.  P.  LowB,  for  defendant  in  error." 

Afterwards  the  defendants  in  error  moved  the  Court  to 
strike  this  cause  from  the  docket,  because  it  had  not  been 
brought  into  this  Court  by  either  of-  the  methods  directed 
by  law,  and  that  for  that  reason  the  Court  cannot  entertain 
jurisdiction  of  the  same. 

By  the  CotTKT,  Judge  Mason. —  A  motion  is  made  to 
strike  this  case  from  the  docket,  because  it  has  not  been 
brought  up  by  either  of  the  methods  directed  by  law.  The 
defendants  in  error  have,  however,  appeared,  and  it  is  now 
too  late  to  raise  the  objection.  A  joinder  in  error  in  this 
Court  has,  in  this  respect,  the  same  effect  as  the  filing  of  a 
plea  in  the  District  Court.  It  waives  all  irregularity  in  the 
mode  by  which  the  defendants  in  error  have  been  brought 
into  Court.     Motion  overruled. 

*36\>  *Per  Curiam,  Mason,  Chief  Justiob. — The  service 

of  the  summons  in  this  case  was  clearly  defective,  aud 

there  was  no  appearance  to  cure  that  detect.    The  return 

is  dated  October  14, 1640.    We  isannot  find  Uittt  «t  that 
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date  there  was  any  other  than  a  personal  eervice  provided 
for.  On  the  Slst  of  December,  following,  a  law  was  passed 
authorizing  a  service  by  copy  where  the  defendant  cannot 
be  found,  bat  the  return  in  this  case  was  wholly  irregular 
nnder  that  law. 

In  the  first  place  the  certificate  of  a  person,  not  a  sworn 
officer,  is  not  a  sufficient  return ;  secondly,  it  does  not  ap- 
pear to  have  been  left  at  the  place  of  residence  of  the  de- 
fendant, but  merely  with  Benjamin  Brooks ;  and,  thirdly, 
the  contents  of  the  writ  do  not  appear  to  have  been  stated 
to  said  Brooks.  In  the  absence  of  any  statute  on  the  sub- 
ject, service  must  be  personal.  Where  the  statute  provides 
a  substitute,  the  terms  and  conditions  of  that  substitute 
must  be  complied  with. 

Again,  there  was  an  irregularity  in  impannelling  a  jury 
to  assess  damages  without  a  default  (or  its  equivalent)  be- 
ing first  taken.  For  either  of  these  errors  we  think  the 
judgment  below  should  beset  aside,  and  the  case  remand- 
ed fur  further  proceedings ;  which  is  accordingly  done. 


Ansel   Humphreys,  plaintiff  in  error,  v.  George  W. 
Humphreys  &  Co.  defendants  in  error. 

Error  to  Muscatine, 

If  a  defendant,  on  the  back  of  a  declaration  filed  against  him,  waves 
service  of  process,  and  agrees  to  enter  an  appearance  at  the  first  term 
of  the  District  Court,  he  is  estopped  from  amotion  to  dismiss  the  case 
for  the  want  of  a  summons  formally  issued.  And  if  the  cause  should 
be  stricken  from  the  docket,  on  the  defendant's  motion,  for  the  want 
of  the  writ,  and  reinstated  when  the  Court  is  afterwards  advised  of 
the  waiver  of  service,  it  is  not  error  {J). 

(0  See  also  Acres «.  Hancock,  4  Iowa,  568 ;  Hefferman  t,  Burt,  7  Iowa, 
820;  ReT.§8840,8. 
—  60 
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Where  a  defendant  draws  an  order  in  favor  of  the  plaintiff;  under  an 
agreement  that  the  plaintiff  shall  not  proceed  in  the  collection  of  the 
money  due  to  the  plaintiff  until  the  money  is  actually  paid  upon  the 
order;  if  the  money  is  not  paid,  the  plaintiff  can  hare  judgment 
without  dellyering  up  or  cancelling  the  order. 

If  the  form  of  the  oath  prescribed  by  the  statute,  to  be  administered  to 
a  petit  jury,  is  substantally  complied  with  it  is  all  that  is  requisite. 

*360  *The  errors  assigned,  and  all  the  facts  necessary  to 
the  understanding  of  this  case,  appear  in  the  opinion 
of  the  Supreme  Court. 

Lowe  &  Mattoon,  for  plaintiff  in  error. 

BuTi.ER  &  Whichbr,  for  defendants  in  error. 

By  thk  Court,  Williams,  Justice. — George  W.  Humph- 
reys, John  Humphreys,  and  Samuel  Lucas,  trading  under 
the  name  and  style  of  George  W.  Humphreys  &  Co.  in- 
stituted their  action  in  the  District  Court  of  Muscatine 
county,  against  Ansel  Humphreys,  to  recover  from  him  the 
amount  due  upon  a  promissory  note,  dated  at  Blooniington, 
in  said  county,  on  the  second  day  of  March,  A.  D.  1842, 
by  which  defendant  promised  to  pay,  one  day  after  date, 
to  the  plaintiff,  or  order,  the  sum  of  one  hundred  and 
eight  dollars  and  fifty  cents,  with  interest  at  the  rate  often 
per  cent,  till  paid.  It  appears  by  the  record  that  de- 
fendant, by  agreement  in  writing  filed,  waived  "the  ser- 
vice of  a  summons  and  agreed  to  enter  his  appearance  at 
the  first  term  of  the  District  Court  of  Muscatine  county." 
Upon  the  calling  of  the  cause  in  the  Court  below,  the  de- 
fendant, by  his  counsel,  appeared  in  the  Court  and  moved 
the  Court  to  dismiss  the  suit,  and  assigned  for  reason  that 
"  no  writ  of  summons  liad  been  issued  by  the  clerk  in  the 
case."  Upon  this  motion  the  Court  ordered  the  cause  to 
be  dismissed,  but  upon  examination  of  the  matter  involved 
in  the  motion  reinstated  the  action.  In  doing  this  it  ia  al« 
leged,  by  defendants  counsel,  that  the  Court  cared.    The 


JANHART  TERM,  1844.  476 


Ansel  Humphreys  v,  George  W.  Humphreys  &  Co. 


record  shows  that  the  attorney  of  the  plaintiff  made  oat 
and  tiled  in  the  office  of  the  clerk  of  the  Court,  a  precipe 
for  the  issaing  of  a  sammons  on  the  18th  day  of  May,  1843, 
in  due  form.  After  which,  on  the  same  day,  the  defend- 
ant made  the  following  endorsement  on  the  back  of  plaint- 
iff's declaration  duly  filed  in  the  case,  viz  : — 

"  Muscatine  County,  [ 
'^  May  18,  1843.      f  ^^' 

"I  hereby  waive  service  of  process  on  the  within,  and 

agree  to  enter  an  appearance  the  first  term  of  the  District 

Court  for  the  county  of  Muscatine. 

*'  Signed  ANSEL  HUMPHREYS, 

^*  by  Mattoon,  his  Attorney." 

By  this  endorsement  the  defendant,  Humphreys,  not 
only  waived  service,  but  agreed  to  make  his  appearance  to 
answer  at  the  next  term  of  the  Court  for  Muscatine 
county.  Thus  by  his  own  act  obviating  the  ^neces-  *361 
sity  of  issuing  a  summons  in  accordance  with  the 
precipe  filed,  thereby  amicably  placing  himself  in  the  posi- 
tion of  a  defendant  in  the  action  who  had  been  fully  and 
legally  notified  by  summons.  It  would  be  unjust  to  suffer 
the  plaintiff  to  be  prejudiced  by  the  motion  to  dismiss  un- 
der the  circumstances  exhibited  by  the  record.  It  was 
proper  that  the  Court  below  should,  upon  full  view  of  the 
circumstances,  reinstate  the  cause. 

The  second  error  assigned  is  '^  That  the  defendants  in 
error,  in  their  amcRded  replication,  conclude  to  the  country 
instead  of  the  Court."  It  is  true  that  where  a  plaintiff, 
by  his  replication  to  the  defendant's  plea,  does  not  traverse 
or  deny  the  facts  set  forth,  or  suggest  matter  in  the  plea 
in  avoidance,  he  should  conclude  to  the  Court;  but  the 
pleading  in  this  case  does  not  justify  this  assignment  of  er- 
ror. The  replication  of  the  plaintiff  below  traverses  the 
facts  pre'^ented  in  defendant's  plea.  This  matter  does  not 
appear  to  have  been  suggested  in  the  Court  below.  W# 
discover  no  error  in  this  point. 
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Tho  third  and  fourth  assignments  of  error  relate  to  the 
same  subject-matter  contained  in  the  bill  of  exceptions 
taken  bj  defendant's  counsel.  We  shall,  therefore,  con- 
sider them  together.  The  proceedings  and  evidence  ex- 
hibit the  following  state  of  facts :  The  plaintiff  filed  bis 
declaration  in  the  usual  form  on  a  promissory  note  as  stated 
above.  The  defendant  filed  bis  plea  of  the  general  issue 
and  also  a  special  plea,  in  substance  as  follows ;  viz  :  That 
some  time  in  the  month  of  June,  1842,  subsequent  to  the 
making  of  the  promissory  note  declared  upon,  the  defend- 
ant, at  the  instance  and  request  of  the  plaintiffs,  drew  and 
delivered  to  him  an  order  on  K.  P.  Lowe,  Esq.  for  the 
amount  due  on  said  note,  to  be  paid  to  said  plaintiff  out  of 
a  claim  then  in  the  hands  of  said  Lowe,  as  attorney  for  the 
defendant  against  D.  J.  Snyder,  as  soon  as  the  same  should 
be  collected,  which  order  was,  on  its  terms,  accepted  by 
said  Lowe.  And  further,  it  was  expressly  stipulated  be- 
tween the  parties  in  said  order  on  the  said  Lowe,  '^  that  the 
giving  of  said  order  shall  not  be  a  satis&ction  of  said  note, 
nor  in  any  manner  hinder  or  delay  the  collection  of  said 
note  in  any  way  the  holder  might  have  done  before  the  de- 
livery hereof,  until  the  money  on  this  order  is  actually  re- 
ceived by  G.  W.  Humphreys  <fe  Co.  and  when  so  received 
shall  be  in  full  as  above  stated.'-  This  order,  with  the  stip- 
ulation, was  dated  at  Bloomington  the  9th  of  June,  1842, 
and  signed  by  Ansel  Humphreys,  the  defendant.  It  was 
admitted  on  the  trial  below  that  this  order  was  in  the  hands 
of  the  plaintiffs,  and  was  not  delivered  up  to  be  cancelled. 

The  defendant  claimed  that  it  should  be  delivered  to 
*862  be  cancelled  or  given  up  *to  the  defendant  before 

plaintiffs  could  recover  on  the  note ;  but  the  Court 
instructed  the  jury  "  that  the  plaintiffs  had  a  right  to  re- 
cover on  the  note  without  delivering  up  the  order."  To 
which  instruction  exception  was  taken.  The  decision  of 
the  Court  below  was  made  in  accordance  with  the  terms 
of  the  agreement  made  between  the  plaintiffs  and  the  de- 
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fendant  as  expressed  in  the  order  itself,  which  was  in  evi- 
dence to  the  jury.  The  express  stipulation  of  the  defend- 
ant was  that "'  The  order  should  not  be  in  satisfaction  of 
the  note,  nor  in  any  manner  hinder  or  delay  ike  collection 
of  the  same  in  any  way  the  holder  might  have  done  before 
the  delivery  hereof  until  the  money  on  this  order  is  aclitally 
received  by  G.  W.  Humphreys  <&  Co.  on  their  order^  The 
principle  of  the  law  relied  upon  by  the  defendant  cannot 
avail  in  violation  of  his  express  agreement.  The  benefit 
of  this  position  claimed  was  given  up  at  the  time  of  giving 
the  order,  and  this  formed  one  of  the  conditions  upon 
which  the  plaintiffs  took  it.  He  cannot  be  allowed  the 
right  of  making  void  his  own  legal  order  taken  to  the 
prejudice  of  the  plaintiffs'  right  reserved  by  the  agree- 
ment. He  agreed  that  plaintiffs  shall  have  the  full  right 
to  proceed  in  the  collection  of  the  note  without  delay  or 
hinderance  nntil  the  money  was  received  by  them  on  the 
order y  in  the  same  manner  as  he  might  before  it  was  given. 
We  think  the  instruction  of  the  Court  below,  on  this  point, 
was  correct. 

The  fifth  and  last  error  assigned  is  in  the  form  of  the 
oath,  which,  by  the  record,  it  appears  was  administered  to 
the  jurors  who  tried  the  cause.  The  record  of  the  cause 
has  the  verdict  as  follows :  "  Who  being  duly  impan- 
nelled  and  sworn  the  truth  to  speak  upon  the  issue  joined 
between  the  parties,  upon  their  oaths  do  say,  we,  the  ju- 
rors, find  for  the  plaintiffs,"  &c.  The  statute,  in  directing 
the  form  of  the  oath  of  jurors  in  civil  cases,  puts  the  form 
thus :     *'  Well  and  truly  to  try  the  cause  submitted  to  you 

by  the  plaintiff and  defendant ."      It 

would  be  error  to  depart  substantially  from  the  directions 
of  the  statute.  Is  the  form  here  adopted  in  substance  a 
departure  from  the  terms  of  the  statute?  We  think  not.  In 
trying,  making,  and  delivering  their  verdict  the  jury  were 
Bworn  "  to  speak  the  truth."  The  obligation  the  jury  en- 
tered into  by  their  oath  comprehended  svbitamMaUy  all  that 
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is  involved  in  the  particular  oath  prescribed  by  the  statute. 
We  therefore  find  no  error  in  this.  Judgment  affirmed, 
and  procedendo  to  the  Court  below  awarded. 


*363  *Thomas  S.  Battelle,  plaintiff  in  error,  v. 
Bridgman  &  Co.,  defendants  in  error. 

Error  to  Myscatine. 

Where  a  writ  of  error  was  sued  oat  before  the  law  required  a  writ  of 
error  bond  tu  operate  as  a  stipersedeas,  a  change  of  the  law  would 
not  operate  upon  the  case  so  as  to  allow  a  dismissal  of  the  writ.  Nor 
would  a  change  of  the  time  of  suing  out  the  writ  operate  upon  s 
case  already  in  Court. 

Although  the  confession  of  a  Judgment  is  a  waiver  of  formal  errors, 
it  does  not  prevent   the  defendant  from  seeking  to  reverse  the 

judgment  confessed  for  errors  of  substance  (m). 

. 

The  only  points  decided  in  this  case  were  on  a  motion 
to  dismiss  the  writ  of  error,  which  are  recited  in  the  opin- 
ion of  the  Court. 

Whioher,  for  plaintiff  in  error. 

Lowe,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  In  this  case  it  is 
moved  to  dismiss  the  writ  of  error  for  the  following  rea- 
sons :  — 

1.  Because  no  writ  of  error  bond  has  been  executed 
by  the  plaintiff  in  error. 

2.  Because  the  writ  of  error  was  not  sued  out  within 
the  time  prescribed  by  law. 

(»)  Sdgar  A  Greer,  7  Iowa»  126 ;  Tiosel  c  Clark^Q  lann^  M. 
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3.  Because  the  judgment  brought  up  by  the  writ  of 
error  was  one  of  confession,  and  all  errors  released. 

The  first  and  second  of  the  above  reasons  will  be  dis- 
posed of  by  observing  that  the  writ  of  error  was  brought 
before  the  new  law  took  effect.  No  bond  was  then  neces- 
sary, nnless  the  party  wished  to  have  the  writ  operate  as  a 
supersedeas.  The  law  at  that  time  also  gave  the  party  two 
years  within  which  to  bring  his  writ  of  error.  It  seems 
to  have  been  brought  within  that  time.  The  subsequent 
change  of  the  law  would  not  operate  on  a  case  already  in 
Court. 

As  to  the  third  reason  above  set  forth  for  the  dismissal 
of  the  writ,  it  is  to  be  observed  that,  although  the  confes- 
sion of  a  judgment  is  a  waiver  of  formal  errors,  it  does 
not  prevent  the  defendant  from  objecting  in  this  manner 
to  errors  of  substance.  If,  for  instance,  the  power  of  attor- 
ney authorized  the  entering  up  of  a  judgment  for  a 
*364  particular  sum,  and  the  ^judgment  should  actually 
be  entered  up  for  a  larger  amount,  is  the  party  pre- 
vented from  seeking  a  remedy  in  this  way  'i  Such,  it  is  con- 
tended, is  the  case  in  the  present  instance.  Motion  over- 
ruled. 


Joseph  Bennett  &  Co.  plaintiffs  in  error,  v.  James 

Davis,  defendant  in  error. 

Error  to  Muscatine, 

A  bill  of  exceptions  filed  after  the  writ  of  error  will  not  be  rejected  if 
it  was  regularly  taken,  and  there  is  nothing  to  show  that  it  was  taken 
and  signed  subsequent  to  the  date  of  the  writ. 

The  writ  of  error  only  brings  up  the  errors  existing  at  the  time  of  its 
date  (/)). 


(n)  As  to  the  office  of  a  bill  of  exceptions,  see  Campbell  &  Bro.  «. 
Ayres,  4  Iowa,  858 ;  Redman  n.  Williamson,  2  Iowa,  488 ;  Wright  o. 
Kef thler,  T  Iowa,  3d';  Anderson  %x  Amies  ft  Co.  0  lo^v^  486 ;  Plainer  9. 
Hoffotd,  1  Gr.  476. 
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The  bill  of  exceptions  is  part  of  the  record  from  the  time  it  is  taken. 
A  statement  in  a  bill  of  exceptions  that  a  certain  order  is  made  part  of 

the  bill  does  not  make  it  so. 
Bills  of  exceptions  should  show  affirmatively  that  the  Court  below  has 

committed  an  error. 

This  was  an  action  of  assumpsit,  commenced  before  a 
justice  of  the  peace,  upon  three  promissory  notes.  The 
defendant  pleaded  payment  by  an  order  drawn  on  D.  J. 
Snyder  for  $31.10.  Judgment  was  rendered  for  the  plaint- 
iffs for  thirty  dollars  and  twenty-nine  cents,  and  the  cause 
removed  to  the  District  Court  by  certiorari.  A  trial  was 
had,  and  a  verdict  rendered  for  the  defendant. 

On  the  trial  the  defendant  offered  in  evidence  the  order 
on  file,  which  is  alluded  to  but  not  embodied  in  the  bill  of 
exceptions,  but  which,  from  the  record,  appears  to  be  in 
the  following  words :  — 

"D.  J.  Sntdee,  Esq.  —  Sir,  you  will  please  pay  to  J. 
Bennett  &  Co.  thirty-one  dollars  and  ten  cents  out  of  the 
first  moneys  you  collect  for  me  out  of  the  moneys  dnenie 
on  the  District  Court  docket  of  Muscatine  county,  not  oth- 
erwise appropriated,  and  I  will  receipt  to  you  for  the 
same  on  the  docket. 

"  Bloomington,  October  2i,  1842. 

"JAMES  DAVIS. 
Endorsed,  "Accepted,  October  28th,  1842. 

"  D.  J.  SNYDER." 

Together  with  testimony  tend  to  prove  that  the  order 
*365  was  taken  *by  plaintiffs  on  account  of  the  notes 

in  suit.  And  on  the  part  of  the  plaintiffs  it  was 
shown  that  the  order  was  tendered  back  to  defendant  on 
the  trial  before  the  magistrate,  and  placed  with  him  for  de- 
fendant. Upon  this  evidence  the  plaintiff's  counsel  re- 
quested the  Court  to  charge  the  jury  that  plaintiffs  were 
entitled  to  recover  on  the  notes.  But  the  Court  declined 
thus  to  charge,  without  charging  at  the  same  time  that  the 
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plaintiffs  were  boand  to  return  the  order  in  a  reasonable 
time,  and  that  the  jary  were  to  judge  of  that.  To  which 
the  plaintiffs  excepted. 

Also  npon  the  trial  and  while  the  plaintiffs  counsel  was 
making  the  opening  argument  to  the  jurj,  they  moved  the 
Court  for  leave  to  ititrodncethe  testimony  of  Arthur  Wash- 
burn, to  prove  that  the  order  above  referred  to,  was  ten- 
dered to  defendant  without  delay,  and  before  the  com- 
mencement of  the  suit,  which  was  overruled  by  the  Court. 
To  which  the  plaintiff  excepted. 

The  case  was  removed  to  this  Court  by  writ  of  error. 

HASTDfTGS,  counsel  for  defendant  in  error,  moved  the 
Court  to  strike  from  the  bill  of  exceptions  the  first  excep- 
tion alleged  to  have  been  taken  therein. 

1.  Because  the  testimony  is  not  recited  therein. 

3.  Because  the  bill  does  not  allege  that  the  testimony 
alluded  to  was  the  whole  testimony  in  relation  to  the  notes 
and  orders  on  the  trial  of  this  cause. 

3.  An  order  is  alluded  to  in  said  exceptions  and  was  not 
set  out. 

And  the  said  defendant  moved  to  strike  the  whole  bill 
of  exceptions  from  the  record,  because  it  appeared  from  the 
statement  of  the  Hon.  Joseph  Williams,  Judge  of  the  2nd 
judicial  district,  before  whom  this  cause  was  tried,  that  the 
said  bill  of  exceptions  was  allowed  after  the  term  of  the 
Court  at  which  this  case  was  tried. 

The  Coubt. —  A  motion  is  made  in  this  case  to  reject  the 
bill  of  exceptions  on  the  ground  that  it  was  filed  after  the 
writ  of  error  was  sued  out.  The  writ  of  error  is  dated  the 
25tb  day  of  December,  and  the  bill  of  exceptions  filed  on 
the  29th  of  the  same  month.  If  there  were  anything  to 
show  that  the  exceptions  had  been  taken  and  the  bill 
signed  on  the  day  last  mentioned,  it  ought  to  be  rejected. 
The  writ  of  error  only  brings  up  the  errors  existing  at  the 
tiiae  of  its  date. 
—  61 
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But  our  statute  declares  that  the  bill  of  exceptions  from 
the  time  it  is  signed  and  sealed  shall  become  a  part  of  the 
record.     It  is  not  requisite  for  this  purpose  that  it 
,  *866  should  be  formally  filed  with  the  clerk.     The  *billof 
exceptions  in  this  case  seems  to  have  been  regularly 
taken  and  signed.     At  least  there  is  nothing  to  contradict 
such  a  conclusion.     It  comes  up  as  a  part  of  the  record  and 
therefore  ought  not  to  be  rejected. 
Motion  overruled. 
Errors  assigned : — 

1.  The  Court  erred  in  declining  to  charge  the  jury  the 
particular  matter  asked  for  by  plaintiffs^  counsel. 

2.  In  overruling  the  motion  of  plaintiffs'  counsel  for  leave 
to  introduce  the  testimony  of  Arthur  Washburn. 

3.  In  not  swearing  the  jury  well  and  truly  to  try  the  is- 
sue joined  between  the  parties,  and  a  true  verdict  render 
according  to  the  law  and  the  evidence  given  therein. 

4.  In  rendering  judgment  in  this  case. 

5.  In  overruling  plaintiffs  motion  for  a  new  trial. 

Mattoon,  for  plaintiff  in  error. 
Hastinos,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chiep  Justice. —  The  first  and 
principal  matter  relied  on  as  error  in  this  case,  is  the  re- 
fusal of  the  Court  to  charge  as  set  out  in  the  bill  of  excep- 
tions, which  reads  as  follows  : — 

'^  Be  it  remembered,  that  on  the  trial  of  this  cause,  at  the 
present  term  of  this  Court,  the  defendant  offered  in  evi- 
dence the  order  on  file  (which  is  made  part  of  this  bill), 
together  with  testimony  tending  to  prove  that  the  order 
was  taken  by  plaintiffs  on  account  of  the  notes  in  suit. 
And  on  the  part  of  the  plaintiffs  it  was  shown  that  the  or- 
der was  tendered  back  to  defendant  on  the  trial  of  this 
cause  before  the  magistrate,  and  placed  with  him  for  de- 
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fendant.  Upon  this  evidence  the  plaintiffs'  counsel  re- 
quested the  Court  to  charge  the  jury  that  plaintiffs  were 
entitled  to  recover  on  the  notes,  but  the  Court  declined 
thus  to  charge  without  charging  at  the  same  time  that  the 
plaintiff  was  bound  to  return  the  order  in  a  reasonable 
time,  and  that  the  jury  were  to  judge  of  that." 

There  is  certainly  not  enough  set  forth  here  to  show  er- 
ror on  the  part  of  Che  Court.  The  nature  and  amount  of 
the  order  here  referred  to  no  where  suflBclently  appears. 
It  is  true  that  among  the  papers  of  the  case  is  the  copy  of 
an  order  that  seems  to  tally  with  that  here  referred  to,  but 
there  is  no  evidence  to  show  that  it  is  the  same.  The 
statement  in  the  bill  of  exceptions  that  this  order  is  made 
a  part  of  the  said  bill  does  not  make  it  so. 

Bat  again,  the  bill  of  exceptions  states  that  certain 
facts  were  proved,  *but  does  not  state  that  other  and  *367 
different  facts  were  not  also  proved.  We  certainly 
cannot  say  that  the  Court  below  erred  in  its  charge,  while 
we  are  ignorant  of  the  entire  basis  upon  which  that  charge 
was  founded.  Probably,  it  is  true,  the  facts  set  forth  in 
the  bill  of  exceptions  are  all  that  were  proved  bearing  up- 
on the  point  under  consideration,  but  we  cannot  say  that 
such  was  the  case.  Counsel  have  the  right  to  draw  up 
bills  of  exceptions  and  if  they  embody  only  truths,  the 
Court  is  required  to  sign  them,  and  they  then  become  a 
part  of  the  record.  As  a  matter  of  justice  then,  such  bills 
of  exceptions  should  be  required  to  make  out  a  complete 
case  and  show  affirmatively  that  the  Court  below  had  com- 
mitted an  error.  Such  is  not  the  case  in  tlie  present  in- 
stance. We  need  not,  therefore,  determine  whether  the  po- 
sition taken  by  the  counsel  for  the  plaintiff  in  error  on  the 
point  raised  and  stated  by  him  is  or  is  not  tenable.  It  is 
not  properly  raised. 

The  answer  to  the  other  points  made  is  so  evident  as 
not  to  call  for  further  consideration  or  comment. 

Judgment  affirmed. 
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John  Warburton  et  al.  v.  Edmund  Mattox  et  al. 

Appeal  from  Dvbuque, 

A  mortgage  duly  ezecated  and  recorded  is  notice  to  all  the  world  of 
the  interest  conveyed 

If  there  is  a  second  mortgage  on  the  same  property,  the  second  mort- 
gagee must  be  regarded  as  knowing  at  the  time  he  receiyes  his  mort- 
gage of  the  previous  mortgage,  if  the  same  is  recorded. 

If  A  mortgages  a  tract  of  land  to  B,  while  the  title  to  the  same  is  in  the 
United  States,  and  afterwards  C  purchases  the  same  land  flrom  the 
United  States,  conveys  it  to  A,  who  again  mortgages  the  land  to  D, 
the  title  thus  thrown  upon  A  enures  to  the  benefit  of  B,  the  fint 
mortgagee,  who  will  be  preferred  to  D,  the  second  mortgagee,  who 
is  a  purchaser  with  noticeof  an  outstanding  mortgage  of  record  (ol 

This  was  a  bill  to  foreclose  a  luortgage,  tiled  by  John 
Warburton,  Hezekiah  King,  Job  P.  Doan,  and  Wjllis 
King,  complainants,  against  Edmund  Mattox,  William 
Smith,  and  James  Sloan,  defendants. 

The  bill  was  filed  April  1,  1841  ;  and  sets  oat  that  Ed- 
mund Mattox,  on  the  24th  March,  1841,  being  indebted 
to  them,  in  the  sum  of  eight  hundred  and  ninety-five 
*868  dollars  and  *fifty-four  cents,  executed  to  complain- 
ants his  note  for  the  payment  of  the  same,  in  twelve 
months  from  date,  with  interest  at  the  rate  often  per  cent 
until  paid.  That  to  secure  the  payment,  he  also  executed  a 
mortgage  on  certain  property  in  Dubuque,  which  is  made 
an  exhibit  to  the  bill ;  that  this  mortgage  was  by  deed  with 
covenants  of  warranty,  &c. 

The  bill  also  alleges  that  subsequently  to  the  above 
.mortgage  being  executed  to  them,  and  recorded,  the  de- 
fendant, Mattox,  also  executed  mortgages  on  the  same  prop- 
erty to  the  defendants.  Smith  and  Sloan. 

It  prays  for  the  foreclosure  of  the  equity  of  redemption 

(o)  To  the  same  effect,  see  Rev.  §  2310. 
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against  all  the  defendants,  and  a  sale  of  the  property  to  pay 
the  debt. 

The  defendants,  Smith  and  Sloan,  in  their  answer  do 
not  deny  the  execution  of  the  mortgage  to  the  eomplain- 
antB,  but  allege  that  Mattox  purchased  the  property  subse- 
quently to  his  mortgage  to  complainants,  and  insist  that 
their  mortgages  are  a  prior  lien  to  that  of  the  complain- 
ants. 

The  cause  was  heard  upon  bill  and  answer,  and  the  par- 
ties admitted  the  due  execution  and  recording  of  the  sev- 
eral exhibits  to  bill  and  answers. 

On  the  23d  February,  1842,  the  Court  below  rendered  a 
decree  for  the  complainants  for  one  thousand  sixty-five 
dollars  and  forty-four  cents,  and  in  default  of  payment  in 
ten  days  from  the  date  of  the  decree,  that  the  property 
should  be  sold,  &c. 

From  this  decree  Smith  and  Sloan,  two  of  the  defend- 
ants, appealed  to  this  Court. 

TncoTHy  Davis,  for  complainants. 

In  support  of  the  decree  it  is  insisted  that  Smith  and 
Sloan  took  their  mortgages  subject  to  the  lien  of  the  com- 
plainants. They  stand  in  the  light  of  purchasers  with  no- 
tice, and  the  notice  they  have  not  denied.  The  defendant 
must  deny  all  notice,  even  though  it  is  not  charged  ;  oth- 
erwise he  will  not  be  deemed  a  bona  fide  purchaser.  % 
Johnson's  Chan.  155;  Fonblanque's  Equity,  444;  Regis- 
try acts  of  Iowa. 

Mattox's  subsequent  purchase  of  the  lot  enured  to  the 
benefit  of  the  complainants.  See  Statutes  of  Iowa,  1840, 
page  35.  Also  the  rule  that  A,  selling  of  land  with  war- 
ranty, having  no  title,  and  afterwards  acquiring  a  title,  it 
enures  to  the  benefit  of  his  grantee.  16  Pick.  416 ;  3 
Pick.  59. 

Bbsbt,  for  defendants. 
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Mattox  had  no  title  to  the  premises  in  qnestion  at  the 
time  of  the  execution  of  the  mortgage  to  the  com- 
*369  plainants.  The  legal  title  is  in  *Smith  ;  and  where 
there  is  equal  equity,  the  maxim  is,  the  legal  title  shall 
prevail.  1  Story  Com.  on  Equity,  76 ;  see  also  the  opin- 
of  Attorney  Gren.  Butler,  2  vol.  Land  Cases,  page  82.  The 
title  subsequently  acquired  by  Mattox  does  not  enure  to 
the  benefit  of  the  complainants.  1  Cowen,  711 ;  4  Wend- 
ell, 300 ;  14  J.  R.,  91 ;  1  Paige's  Chan.  Rep.  473. 

The  answer  of  Smith  must  be  taken  as  true,  because  the 
case  comes  up  on  bill  and  answer,  which  fact  shows  the 
equity  to  be  equal. 

The  state  of  the  pleadings  show  no  notice  to  Smith  of 
the  mortgage  of  the  defendants.  The  act  of  registration, 
under  the  laws  of  the  territory  of  Iowa,  was  no  notice  to 
the  subsequent  mortgagee.  1  Story  393,  because  not  known 
to  the  laws  of  the  United  States. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  mortgage 
from  Mattox  to  the  complainants  was  executed  on  the  24th 
of  March,  1840,  before  the  title  of  the  land  was  obtained 
from  the  United  States,  and  it  was  duly  recorded,  as  ap- 
pears by  the  admission  of  parties.  On  the  4th  of  April 
following,  Fasdett  &  Sherman  entered  the  land  at  the  land 
office,  and  on  the  7th  of  the  same  month,  conveyed  the 
same  to  Mattox.  On  the  15th  of  the  same  month,  Mattox 
mortgaged  the  same  land  to  Smith,  and  on  the  12th  of  No- 
vember following,  to  Sloan,  the  other  defendant. 

What  is  the  effect  of  recording  such  a  mortgage  as  that 
given  to  the  complainants?  The  thirtieth  section  of  the 
act  to  regulate  conveyances  (laws  of  1840,  page  39)  de- 
clares that  the  recording  of  such  instruments  shall  impart 
notice  to  all  the  world  of  the  contents  thereof.  The  de- 
fendants. Smith  and  Sloan,  must  therefore  be  regarded  as 
knowing  at  the  time  they  received  their  respective  mort- 
gages that  this  previous  mortgage  had  been  executed  to 
the  complainants,  under  the  circomstances  above  stated. 
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It  will  become  necessarj,  therefore,  to  inquire  into  the  na- 
ture and  effect  of  the  mortgage  itself. 

It  states,  among  other  things,  that  the  party  of  first  part 
"  does  grant^  bargain  and  sell  unto  the  other  said  party  of 
the  second  part,"  &c.  The  sixth  section  of  the  act  to  reg- 
ulate conveyances  (laws  of  1840,  page  36),  defines  the  ef- 
fect of  such  a  clause  in  an  instrument  of  this  nature,  as 
importing  the  following  covenants :  first,  that  the  grantor 
had  a  fee  simple  title;  second,  that  it  was  unincumbered ; 
and,  third,  for  further  assurance. 

A  mortgage,  therefore,  containing  all  these  covenants, 
was  executed  by  Mattox  to  the  complainants,  while  as  yet 
he  had  no  title.  lie  afterwards  acquired  title  and  subse- 
quently mortgaged  the  same  premises  to  Smith  and  Sloan  ; 
they  being  fully  informed  of  the  aforementioned  circum- 
stances. 

*Much  stress  was  laid  upon  the  fact  that  at  the  time  *370 
of  the  first  mortgage,  the  title  was  in  the  United 
States.     I. conceive  this  is  not  material.    The  important 
fact  is  that  it  was  not  then  in  Mattox.     It  matters  not 
where  else  it  was. 

It  is  also  contended  that  inasmuch  as  the  defendant, 
Mattox,  had  no  title  when  he  executed  the  mortgage  to 
the  complainants,  the  registry  thereof  was  no  notice.  It 
is  true  that  the  registry  of  a  deed  not  required  by  law  to 
be  registered,  is  not  notice  to  all  the  world.  1  Story,  404. 
I  think,  however,  this  case  does  not  fall  within  the  rule. 
This  is  clearly  such  an  instrument  as  the  law  contemplates. 
I  find  nothing  in  the  statute  excluding  cases  of  this  nature 
from  the  benefits  of  the  law  relative  to  the  effect  of  a  reg- 
istry. It  provides  that  "Everj-  instrument  in  writing  that 
conveys  any  real  estate,  or  whereby  any  real  estate  may 
be  affected  in  law  or  equity^  proved  or  aeknowledged,  and 
certified  in  the  manner  above  prescribed,  shall  be  recorded, 
&c."  Laws  of  1840,  page  39,  §  29.  This  is  clearly  such 
an  instrument  as  may  affect  real  estate  ^^  in  law  or  equity," 
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and  therefore  comes  within  the  Bcope  of  the  registry  law. 

If  a  deed  of  warranty,  therefore,  be  executed  and  duly 
recorded,  while  the  grantor  has  no  title,  and  fnll  title  be 
snbseqaently  acquired  by  him,  this  enures  to  the  benefit  of 
the  grantee.  The  registry  also  protects  him  against  all 
subsequent  purchaser.  But  if  the  deed  were  a  mere 
quit  claim,  the  subsequently  acquired  title  would  not 
enure  to  the  benefit  of  the  grantee  in  the  quit  claim 
deed,  and  consequently  a  registry  of  such  deed  would  not 
prejudice  the  rights  of  a  subsequent  purchaser. 

Is  the  mortgage  to  the  complainants  to  be  regarded  in 
this  particular  as  a  quit  claim  or  deed  of  warranty }  I  think 
the  latter,  unquestionably.  We  have  seen  that  this  mort- 
gage contains  what  is  tantamount  to  express  covenants  of 
full  unincumbered  title  in  the  grantor,  and  also,  for  further 
assurance.  Whether  this  is  sufficient  to  vest  him  with  a 
legal  title  upon  Mattox  subsequently  obtaining  the  fee 
simple,  is  immaterial.  At  least  the  mortgagees  have  an 
equity  superior  to  that  of  the  defendants.  Smith  and  Sloan, 
who  took  their  respective  mortgages  with  full  knowledge  of 
the  rights  of  the  complainants.  See  1  Pow.  on  Mortgages, 
190. 

I  therefore  think  the  decree  in  this  case  should  be  af- 
firmed. 


*371  *David  Clark,  plaintiff  in  error,  v.  Josuh  Pabt 

viN,  defendant  in  error. 

Error  to  Muscatine. 

A  bill  of  exceptioDB,  signed  by  bystanders  at  the  trial,  mutt  state  sf- 
flrmatiyely  the  points  reserved,  and  not  what  they  undi0niU>od  to  bo 
the  judge's  charge.  And  it  must  be  drawn  up  and  signed  at  the 
time  (p). 

(p) Se«  Bev.  ailO;  Simon  %  Wei|^  la  Lowa,  50a. 
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On  the  trial  below,  a  bill  of  exceptions  was  tendered, 
which  the  judge  declined  to  sign,  as  he  did  not  consider 
that  he  had  charged  as  stated  by  the  exceptor.  It  was 
then  certified  to,  as  follows :  — 

^^  The  undersigned  were  present  at  the  above  trial  and 
understood  the  Court  to  charge  and  refuse  to  charge  as 
stated  above. 

«  J.  SCOTT  RICHMAN, 
«  A.  WASHBURN, 
"  J.  B.  BARKER." 

The  defendant  moved  to  reject  the  bill  of  exceptions :  — 

1.  Because  the  same  was  not  filed  till  some  days  after 
the  trial. 

2.  That  the  exceptions  do  not  appear  to  have  been  taken 
at  the  trial. 

That  said  bill  is  not  signed  and  sealed  by  the  judge. 
4.  It  does  not  appear  whether  the  bystanders  signed  the 
bill  at  the  trial  or  some  days  after. 

Whicher,  for  plaintifi*  in  error. 

WooDWABD,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. — A  motion  is 
made  in  this  case  to  reject  the  bill  of  exceptions,  on  the 
ground  that  it  is  not  taken  and  signed  in  the  manner  pre- 
scribed by  law.  The  objection  appears  to  be  well  taken. 
It  is  sigued  not  by  the  judge,  but  by  three  persons  who 
were  present  at  the  trial,  who  merely  state  that  they  under- 
stood the  Court  to  charge  as  therein  set  forth.  The  trial 
moreover  took  place  on  the  28th  day  of  June,  and  the 
transactions  in  relation  to  the  signing  and  filing  the  bill 
of  exceptions  appear  to  have  taken  place  on  the  2d  day  of 
July.  Where  a  bill  of  exceptions  is  thus  signed  by  by- 
standers, the  statute  should  be  strictly  complied  with.  It 
should  be  drawn  up  and  signed  at  the  time  of  the  trial. 
—  62 
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A  party  will  not  in  snch  cases  be  permitted  to  wait 
*372  foar  days  and  then  procure  three  persona  to  ^atate 

what  they  vnderatood  the  Court  to  charge,  in  oppoii- 
tion  to  the  recollection  of  the  judge  who  tried  the  caoia. 
The  motioB  to  reject  will,  therefore,  be  auatained. 


Silas  W.  Farber  and  others,  plaintiffs,  v.  Aixus- 

PER  Levi,  defendant. 

Appeal  from  Dubxigw. 

Where  a  copartner  in  the  right  of  pre-emption  to  a  lot  of  land  neglecti 
or  reftises  to  Join  his  copartner  in  presenting  their  claim  before  the 
board  of  commissioners  for  allowance,  the  heirs  of  the  negligent 
and  refusing  partner,  after  his  death,  cannot  come  into  a  Court  of 
equity  against  the  suryiylDg  partner  for  a  division  of  the  lot  which 
he  has  secured  to  himself. 

The  decision  of  the  town  commissioners  of  Dubuque,  in  the  adjudica- 
tion of  pre-emptive  claims,  is  not  final  and  concliuiTe,  nor  suliiect 
alone  to  the  revision  of  the  commissioner  of  the  general  land  oflBce. 

Should  their  decisions  have  been  obtained  by  fraud  or  miatake,  relief 
may  be  had  in  a  Court  of  equity. 

Thi8  ia  -^  bill  in  chancery,  filed  by  Silaa  Farber,  Elisa- 
beth Bnrbridge,  William  K.  Barbridge,  Eliza  J.Burbridge, 
John  Burbridge,  Clinton  D.  Burbridge,  and  Jane  Bor- 
bridge,  complainants,  against  Alexander  Levi,  defendant 

The  case  presented  by  the  petition  was,  that  Levi  and 
Benj.  Bnrbridge,  deceased,  through 'whom  the  petitioners 
claimed,  agreed  to  purchase  the  property  in  litigation,  in 
1835,  of  one  Henry  Potzer.  That  the  purchase  was  left 
to  Levi  to  make,  and  that  instead  of  taking  a  conveyance 
in  their  joint  names,  he  took  it  in  his  own  name,  and  that 
they  made  an  equal  contribution  of  the  purchase  money. 

That  in  April,  18S6,  Burbridge,  the  anceator  diaoovered 
that  Levi  btd  taken  the  conveyanee  in  Ua  own  aaaj%  tod 
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demanded  from  him  a  conveyance  of  the  nndivided  half  of 
the  lot.  Wherenpon  Levi  executed  the  same,  April  3, 
1836.  That  in  January,  1838,  Burbridge  died.  That  in 
his  lifetime  he  and  Levi  made  valuable  improvements  on 
the  lot  jointly,  with  joint  funds,  and  on  joint  account, 
worth  more  than  $1,200. 

That  at  the  date  of  the  deed  from  Levi  to  Burbridge,  and 
while  the  improvements  were  making,  the  title  was 
only  by  pre-emption  That  *after  the  death  of  Bur-  *878 
bridge,  Levi  being  only  entitled  to  an  nndivided 
half  of  the  lot, fraudulently  represented  himself  as  entitled 
to  the  whole,  to  the  board  of  commissioners  to  ascertain 
the  claimants  to  pre-emptive  rights,  as  assignee  of  Potzer, 
That  he  obtained  the  pre-emption  under  said  claim  to  the 
whole  lot,  and  entered  it  in  his  own  name. 

The  complaints  charged  that  Levi  had  occupied  the  lot 
afterwards  to  their  exclusion,  received  large  amount  of 
rents,  Ac  and  prayed  that  Levi  might  be  decreed  to  convey 
to  theai  the  undivided  half,  and  that  he  account  for  half 
of  the  rents  received. 

The  answer  of  Levi  admitted  the  purchase  from  Potzer 
by  Levi,  but  denied  that  it  had  been  upon  joint  account. 
It  admitted  the  sale  from  defendant,  Burbridge,  as  stated, 
bat  insisted  it  was  only  the  interest  defendant  had  at  the 
time  in  the  lot;  that  at  the  time  of  sale  there  were  no  pre- 
emption rights  to  lots,  &c.  Defendant  admitted  that  he 
applied  for  the  pre-emption  in  his  own  name  as  assignee  of 
Potzer,  and  obtained  it  beibrd  the  commissioners ;  that, 
nnder  bis  certificate  of  pre-emption  he  was  permitted  to 
purchase  the  lot  in  the  land  office,  and  claimed  the  entire 
vptereet  in  the  lot  by  virtue  of  the  purchase. 

The  answer  further  states  that  defendant  applied  to  Bur* 
bridge  in  his  lifetime  to  join  with  him  in  applying  for 
a  preemption,  but  that  Burbridge  declined  to  do  so. 

The  additional  facts  presented  by  the  answer,  ^eplica^ 
tiM^  and  depositions^  Becessary  to  an  underotandMig  of  lb« 
case,  are  eontained  in  the  opinion  of  the  Ooort 


492  SUPREME  COURT  OF  IOWA. 

Silas  W.  Farber  and  others  v.  Alexander  Levi. 

The  bill  waB  dismissed  in  the  Conrt  below,  and  the  com- 
plainants appealed  to  this  Court. 

Dayis  &  Cbawfod,  for  complainants. 

Besby,  for  defendants. 

Per  Cubiam,  Mason,  Chief  Justice. —  This  was  a  peti- 
tion filed  by  the  representatives  of  Benjamin  Bnrbridge,to 
obtain  one-half  of  a  lot  of  ground  in  the  town  of  Du- 
buque, and  an  accounting  for  the  rents  and  profits  of  the 
same  for  several  years  past.  It  sets  forth  that  Burbridge 
and  Levi  agreed  to  purchase  the  lot  (it  then  being  govern- 
ment land)  from  one  Potzer,  each  advancing  one-half  the 
purchase  money ;  that  Levi  fraudulently  took  the  deed  in 
his  own  name,  but  afterwards  executed  a  conveyance  of 
one-half  to  Burbridge ;  that  when  the  commissioners  sat 
to  adjudicate  upon  pre-emption  rights  in  the  town  of  Da- 
buque,  Levi,  by  presenting  to  them  the  deed  from 
*874  Potzer,  fraudulently  obtained  their  *certificate  to 
himself  in  his  own  name,  and  ultimately  entered  the' 
lot  at  the  land  office.  During  the  pendency  of  the  pro- 
ceedings before  the  commissioners  aforesaid,  Burbridge 
died,  and  Levi  afterwards  received  the  whole  of  the  rents 
and  profits  of  the  property,  including  the  lot  and  a  build- 
ing which  they  had  jointly  erected. 

The  case,  as  set  forth  in  the  petition,  is  such  as  clearly 
to  entitle  the  complainants  to  relief,  unless  their  rights 
have  been  forfeited  by  their  own  negligence  or  by  that  of 
Burbridge.  We  do  not  adopt  the  conclusion  of  the  defend- 
ant's counsel  that  the  decision  of  the  town  lot  commission- 
ers is  final,  subject  only  to  the  revision  of  the  commission* 
er  of  the  general  land  office.  Those  commissioners  consti- 
tuted a  judicial  tribunal,  and  as  such  their  decisions  are  to 
be  respected ;  but  where  those  decisions  have  been  ob- 
tained by  fraud,  or  by  mistake,  we  know  of  nothing  that 
should  prevent  the  same  remedial  interference  of  a  Court 
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of  equity  that  is  exercised  in  relation  to  other  legal  de- 
cisions. 

Bat  relief  must  be  obtained,  if  at  all,  in  both  cases,  npon 
similar  principles.  The  party  claiming  it  must  show, 
among  other  things,  that  he  used  all  reasonable  exertions 
to  obtain  justice  in  the  other  Court,  or  furnish  a  sufficient 
excuse  for  his  negligence.  How  was  it  in  the  present 
case? 

The  complainants  made  no  efforts  to  obtain  justice  at 
the  hands  of  the  commissioners,  but  they  set  forth  in  excuse, 
first,  that  Burbridge  was  dead ;  next,  that  they  were  ig- 
norant of  their  rights,  some  of  their  number  being  minors ; 
and,  finally,  that  Levi  falsely  and  fraudulently  presented 
to  the  commissioners  his  deed  from  Potzer,  and  obtained 
their  certificate  for  the  whole  lot,  when  in  justice  he  was 
only  entitled  to  an  undivided  half  of  the  same. 

Had  all  these  allegations  been  proved,  then  the  com- 
plainants would  have  presented  a  strong  case  for  relief,  but 
the  proof  turns  out  widely  different.  Burbridge,  it  is  true, 
died  in  January,  1838,  but  some  months  previous  the  com- 
missioners had  been  in  session,  and  all  those  interested  had 
been  notified  to  file  their  claims.  Burbridge  was  in  Du- 
buque at  different  times  in  the  summer  of  1837;  and 
once  late  in  the  fall  of  that  year.  He  must  have  toown 
of  the  pendency  of  proceedings  in  relation  to  town  lots, 
and  of  the  necessity  of  taking  steps  to  secure  his  rights 
thereto.  Chilton,  the  administrator,  was  also  aware  of  the 
state  of  affairs  in  relation  to  this  property,  but  instead  of 
joining  with  Levi  in  obtaining  each  one-half  of  the  lot,  as 
requested,  stated  that,  as  administrator,  he  had  sold  the 
interest  of  the  heirs  to  Thompson. 

But  the  answer  of  Levi,  so  far  as  it  is  responsive  to 
the  petition,  is  *evidence  in  the  case ;  and  he  states,  *375 
in  answer  to  the  statements,  that  he  had  fraudulently 
and  falsely  procured  the  certificate  from  the  commissioners 
to  himself,  and  that  the  complainants  were  ignorant  of 
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their  rights  in  the  matter,  that  he  had  always  solicited 
Burbridge  to  join  with  him  ia  obtaining  a  joint  pre-emp- 
tion, and  after  his  death  he  made  a  like  application  to 
Chilton,  who  both  declined  joining  in  making  the  neces- 
sary application. 

But  the  case  is  still  stronger  against  the  complainaott. 
Thompson  states  that  he  filed  a  claim  in  opposition  to 
that  of  Levi ;  that  this  was  pnrchased  with  the  funds  of 
the  partnership  firm  of  Thompson,  Burbridge  &  McClnoe; 
that  burbridge  knew  of  the  purchase  and  did  not  object  to 
it,  2^nd  that  the  application  wiis  filed  in  the  fall  of  1837, 
and  for  the  benefit  of  the  firm.  According  to  the  other 
testimony,  Burbridge  must  have  been  in  Dubuque  subse- 
quent to  such  application  having  been  filed.  It  seems  rea- 
sonable to  conclude  from  all  these  facts  that  Burbridge 
knew  of  the  nature  of  Thompson's  application,  and  coun- 
tenanced the  same.  Burbridge  and  his  co-partners  then 
endeavor  to  defeat  the  claim  derived  through  Levi's  pur- 
chase from  Potzer.  Not  satisfied  with  refusing  to  aid  Levi 
in  sustaining  this  latter  claim,  he  joins  in  setting  up  one 
antagonistic  thereto ;  strives  to  deprive  Levi  of  all  of  his 
rights  under  the  Potzer  purchase,  and  when,  in  spite  of  all 
these  efforts,  Levi  has  been  successful,  his  heirs  claim  to 
share  that  success  which  he  and  they  had  not  only  n^ 
lected  to  promote,  but  had  endeavored  to  prevent.  They 
certainly  have  no  claim  for  relief  in  a  Court  of  Equity. 
The  decree  of  the  Court  below  will,  therefore,  be  afiirmed. 
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James  M.  Clark,  for  the  use  of  Louisa  County,  plaint- 
iff in  error,  v.  John  O'Loughlin,  defendant  in  er- 
ror. 

Error  to  Louim. 

A  defendant  to  an  action  on  a  promlflsory  note  given  in  part  payment 
of  a  lot  of  land  cannot  resist  the  payment  on  the  grounda  that  the 
title  bond  of  the  vendor  contains  a  reservation  that  the  first  install- 
ments  shall  be  forfeited »  and  the  contract  of  bargain  and  sale  re- 
scinded if  the  remaining  notes  are  not  paid  when  dne  {q). 

*The  vendee  cannot  disaffirm  the  contract  if  the  vendor  proceeds  *876 
to  enforce  the  collection  of  the  notes.    He  binds  himself  abso- 
lutely by  the  execation  of  negotiable  notes. 

This  was  an  action  of  debt  on  two  promissory  notes 
given  by  defendant  to  plaintiff.  The  cause  was  tried  at 
the  June  term,  1842,  of  the  Louisa  District  Court,  Judge 
Williams  presiding,  and  a  judgment  rendered  for  defend- 
ant upon  an  agreed  state  of  facts.  The  plaintiff  below  is 
plaintiff  in  error. 

Thomas  &  Lows,  for  plaintiff. 

The  facts  in  this  case  will  appear  from  the  following  de- 
scribed bond  offered  by  defendant  below,  and  from  the 
terms  of  which  defendant  contended  that  judgment  should 
be  rendered  in  his  favor,  which  was  done. 

The  bond  recites  that  said  plaintiff,  as  commissioner  for 
the  sale  of  real  estate  for  Louisa  county,  agrees  to  sell  to 
to  said  defendant  certain  town  lots  in  Wapello,  the  county 
seat  of  said  county,  in  consideration  of  the  sum  of  $318. 
It  also    acknowledges   the  receipt  of  one-eigh:h  of  tlie 

(q)  Brink  v.  Morton,  2  Iowa,  411 ;  Ring  v.  Ashworth,  3  Iowa,  452 ; 
Armstrong  «.  Piersoo,  6  Iowa,  817 ;  Young  v,  Daniels,  2  Iowa,  126 ; 
KatthewB  «.  GUlls,  1  Iowa,  242 ;  Crawford  «.  Paine,  19  Iowa,  172 ;  Lay- 
ei^,  «i  WaS^  18  Imm^  MS. 
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money,  and  then  states  that  three  notes,  of  $92.75  each, 
were  executed  by  defendant  to  plaintiff,  payable  in  six, 
twelve,  and  eighteen  months  from  the  date,  being  June 
18,  1839. 

The  bond  is  then  conditioned  that  should  the  said  sev- 
eral notes  be  punctually  paid  when  due,  then,  upon  the  ' 
payment  of  the  last  note,  the  said  plaintiff  and  his  succes- 
sors in  office  are  bound  to  make  to  said  defendant  a  deed, 
&c. ;  but  should  defendant  fail  to  pay  either  or  both  the 
first  two  notes  when  due,  he  shall  pay  twenty  per  cent 
upon  the  money  due  until  paid,  and  should  he  fail  to  make 
full  payment  of  all  the  notes  when  the  last  becomes  doe, 
with  the  interest  thereon  as  aforesaid,  then  the  said  lots 
shall  revert  to  the  county,  and  the  said  purchaser  forfeit 
"such  sums  of  money  as  he  may  have  paid  on  said  lots." 

On  the  first  two  notes  above  mentioned,  each  drawing 
twenty  per  cent  interest  from  maturity,  and  before  the 
maturity  of  the  third  mentioned  note,  the  above  suit  was 
commenced  in  debt. 

The  plaintiff  contends  that  the  Court  below,  in  giving 
judgment  for  defendant  on  the  grounds  that  he  might  re- 
scind said  contract,  erred ;  and  that  the  provision  in  said 
bond  that,  in  case  defendant  failed  to  pay  the  first  two 
notes  when  due  they  should  draw  twenty  per  cent  inter- 
est till  paid,  and  that  in  case  he  failed  to  pay  all  the  notes 
when  the  last  became  due,  with  the  twenty  per  cent  inter- 
est on  the  first  two  notes,  that  the  moneys  paid  should  be 
forfeited  and  the  lots  remain  in  the  county,  was  simply 
for  the  benefit  of  the  vendor,  and  as  an  inducement 
*877  *to  defendant  to  pay  said  notes  promptly,  or  at  any 
rate,  when  the  last  one  became  due;  and  that  in  case  of 
defendant's  default,  that  then  the  plaintiff  might  consider 
the  contract  void  at  his  own  election,  or  affirm  it  and  sne 
upon  the  notes.  See  Campbell  &  Crane,  Er.  v.  Westcott, 
6  Cowen,  270,  where  articles  for  sale  of  lands  by  which 
the  vendee  covenants  to  pay,  and  the  vendor  covenants  to 
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oonvey  on  payment,  and  the  vendee  agrees  that  if  he  fails 
in  his  covenant,  the  contract  shall  be  void.  In  an  action 
by  the  vendor  for  the  money,  no  part  having  been  paid, 
it  was  held  that  the  action  lay,  the  contract  being  void  only 
at  the  election  of  the  vendor. 

LsABirsD,  Gbimss  &  Woods,  for  defendant. 

Peb  Cubiam,  Mason,  Ohibf  Jubtiob. — This  suit  was 
brought  on  two  promissory  notes  given  by  the  defendant 
to  the  plaintiff  for  the  use  of  the  county  of  Louisa.  Cer- 
tain town  lots  were  sold  by  Olark,  as  agent  for  the  county, 
to  O'Loughlin,  upon  the  following  terms :  one-eighth  in 
cash  down  {which  amount  was  paid  accordingly),  the  re- 
mainder in  three  equal  installments,  at  periods  of  siz^ 
twelve,  and  eighteen  months,  for  which  O'Loughlin  gave 
his  promissory  notes.  It  was  further  agreed  that  upon  the 
payment  of  the  whole  purchase  money,  he  was  to  receive 
a  warranty  deed ;  but  if  he.  should  fail  to  pay  either  of  the 
two  first  notes  when  due,  they  were  to  draw  twenty  per 
cent  interest  from  that  time  until  paid,  and  if  he  should 
fail  to  make  full  payment  of  all  the  notes,  when  the  last 
became  due,  with  the  interest  thereon,  that  then  the  said 
lots  should  revert  to  the  county,  and  the  purchaser  should 
forfeit  such  sums  of  money  as  he  might  have  paid  thereon. 
The  present  suit  was  brought  on  two  of  these  notes  before 
the  third  fell  due. 

The  only  question  in  the  case  is  to  determine  the  legal 
effect  of  this  contract.  Had  the  defendant  the  right  to  for- 
feit all  he  had  paid,  and  thus  exonerate  himseU*  from  fur- 
ther liability ;  or  was  the  enforcement  of  the  forfeiture  left 
to  the  option  of  the  plaintiff?  We  think  the  latter  is  clear- 
ly the  case.  The  contract  consisted  of  two  parts.  The  de- 
fendant gave  his  promissory  notes  absolute  on  their  face, 
which,  by  the  law  of  this  territory,  might  be  negotiated, 
and,  in  the  hands  of  an  assignee,  would,  at  all  events,  have 
—  63 


498  SUPREME  CODRT  OF  IOWA. 

« 

James  M.  Clark  v.  John  O'Loaghlin. 

been  collectible.  That  fact  of  itself  would  seem  suJfficieDt, 
in  the  absence  of  contrary  proof,  to  show  that  the  defend- 
ant intended  to  bind  himself  absolutely  to  pay  the  money. 
He  then  takes  a  bond  from  the  plaintiff,  with  the  condi- 
tions above  set  forth.  Suppose  suit  had  been  brought  on 
the  first  note  as  soon  as  it  became  due,  must  the  plaintiff 

wait  till  the  maturity  of  the  last  note  to  ascertain 
*378  whether  *the  defendant  is  then  going  to  fail  to  make 

payment  and  suffer  a  forfeiture  of  what  he  has  paid, 
or  may  he  obtain  judgment  immediately  2  Certainly  the 
latter.  The  same  may  be  said  also  of  the  second  note. 
The  plaintiff  then  clearly  had  a  right  of  action  in  relation 
to  these  notes,  as  soon  as  they  became  due,  and  if  he  re- 
covers judgment  before  the  maturity  of  the  third  note,  that 
judgment  will  be  certainly  valid.  Will  the  delay  in  obtain- 
ing judgment  until  after  such  maturity  divest  a  right  valid 
until  that  time  ?  We  can  give  no  satisfactory  interpreta- 
tion of  this  contract,  otherwise  than  by  regarding  it  as  ab- 
solute on  the  part  of  the  defendant,  that  he  will  pay  the 
money  when  it  becomes  due.  If  not  so  paid,  a  suit  may 
be  brought  therefor.  And  if  unpaid  at  the  maturity  of  the 
last  note  the  plaintiff  may  regard  the  land  as  reverting,  and 
the  amount  paid  as  forfeited ;  or  he  may  waive  his  right  of 
reversion  and  bring  suit  on  the  notes.  At  all  events  on  the 
two  set  forth  in  the  declaration  in  this  case. 

We  think,  therefore,  the  decision  in  the  Court  below 
was  erroneous.  Judgment  will,  therefore,  be  rendered 
for  the  plaintiff,  according  to  the  agreement  of  counsel  in  this 
case,  and  the  clerk  will  be  directed  to  assess  the  damages. 
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Daniel  Meigs  v.  Stephen  B.  Parke. 

I^rom  JeffeTBon, 

Where  a  rule  of  practice  is  changed  by  statute  without  any  saying 
clause,  the  new  law  is  applicable  to  all  cases  then  pending  (r). 

The  act  of  1840,  limiting  costs  in  certain  cases,  for  slander,  &c.,  applied 
to  suits  commenced  previous  to  the  taking  effect  of  that  act,  if  ter- 
minated subsequently. 

A  jury  cannot  award  cost  where  the  legislature  has  prescribed  the  costs 
incident  to  the  damages  assessed. 

By  agreement  of  parties,  this  caase  is  8i\bmitted  to  the 
Supreme  Court  upon  the  following  statement :  — 

'^  The  writ  of  summons  was  issued,  and  the  declaration 
filed,  18th  January,  1841 ;  appearance  term  commenced 
6th  April,  1841.  On  the  31st  December,  1841,  an  act  of 
the  legislature  was  approved,  to  take  effect  from  the  3d 
March  following,  which  provides  'that  in  all  actions  of 
tort,  brought  originally  in  any  of  the  District  Courts 
of  this  territory,  *if  the  plaintiff  recover  less  than  *379 
fifty  dollars,  he  shall  recover  no  more  costs  than 
damages.' 

"  The  defendant  pleaded, — 

"  1.  The  general  issue ;  which,  before  trial,  by  the  leave 
of  the  Court,  he  struck  out  and  abandoned. 

"  2.  The  truth  of  the  words  charged,  in  justification,  to 
which  the  plaintiff  replied  '  de  injuria^  cfec.,'  upon  which 
issue  alone  the  cause  was  submitted  to  the  jury,  who  found 
for  the  plaintiff  '  ten  cents  damages  and  costs  of  the  suit,' 
and  were  discharged  from  further  consideration  of  the  case. 
Thereupon  the  defendant  insisted  that  the  Court  ought  to 
render  judgment  against  the  defendant  for  ten  cents  dam- 

(r)  See  Rev.  §§  29,  33,  84,  35 ;  Ballard  c.  Ridglcy,  ante,  27 ;  Sleeth  ^, 
Murphy,  a^nJU,  321 ;  Wade  «.  Carpenter  eial,^^  Iowa,  361 ;  Thatcher  o. 
Haiin  ^  02. 12  lova,  808 ;  The  State  of  Iowa  v:  Shafer»  21  Iowa,  486. 
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ages  and  ten  cents  costs,  notwithstanding  the  verdict  gave 
fall  costs  to  the  plaintiff;  because  he  said  the  jury  coold 
find  damages  only,  and  had  no  power  or  discretion  to  award 
costs ;  and  that  the  statute  above  mentioned,  which  he  in- 
sisted was  applicable  to  this  case,  would  allow  the  plaintiff, 
ibr  costs,  but  ten  cents  as  a  legal  incident  to  a  verdict  of 
ten  cents  damages.  The  plaintiff,  however,  insisted  that  he 
ought  to  have  judgment  for  the  ten  cents  damages  found 
by  the  jury,  and  also  his  full  costs. 

'^  1.  Because  the  statute  aforesaid  did  not  apply  tooanses 
commenced  before  the  statute  took  effect,  and  therefore 
judgment  for  full  costs  was  in  such  cases  incident  to  a  ve^ 
diet  of  ten  cents  damages. 

"  2.  Because  if  the  statute  aforesaid  did  apply  to  this 
case,  the  jury  might  nevertheless  award  costs  as  a  part  of 
their  verdict. 

^^But  because  the  Court  was  of  the  opinion  that  the 
plaintiff  upon  that  verdict  could  have  judgment  for  only 
ten  cents  costs,  the  plaintiff  moved  for  a  new  trial,  which 
was  granted  to  him,  and  thereupon  the  cause  was  continued 
to  the  next  term  of  the  Court,  when  it  was  again  continued 
to  the  April  term,  1842. 

"  The  defendant,  however,  excepted  to  the  opinion  of  the 
Court  in  sustaining  the  motion  for  a  new  trial,  and  his  bill 
of  exceptions  was  made  part  of  the  record. 

"  Now,  first,  if  the  Supreme  Court  are  of  the  opinion 
that  the  Court  below  ought  to  have  rendered  judgment  np- 
on  that  verdict  in  favor  of  the  plaintiff  against  the  defend- 
ant for  ten  cents  damages  and  all  the  costs  of  the  suit,  ac- 
cording to  the  finding  of  the  jury,  then  the  cause  is  to  be 
remanded  to  the  District  Court,  with  instructions  accord- 
ingly to  render  such  judgment,  and  the  plaintiff  in  that 
case  abandons  the  new  trial  aforementioned.  But  if  the 
Supreme  Court  are  of  the  opinion  that  the  Court  below, 
upon  that  finding,  ought  to  have  rendered  judgment 
*39K)  for  ten  cents  damages  *and  only  ten  cents  costs  against 
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the  defendant  in  favor  of  the  plaintiff,  the  said  Su- 
preme Court  are  then  to  consider :  Secondly,  whether,  if 
a  new  trial  had  taken  place,  and  on  such  new  trial  verdict 
and  judgment  had  gone  against  the  defendant  for  fifty  dol- 
lars, and  all  costs,  and  assigned  for  error  the  granting  of 
the  new  trial  aforesaid,  the  Supreme  Court  would  have  re- 
garded that  as  an  error,  and  reversed  the  judgment  on  that 
account,  and  rendered  judgment  or  remanded  the  cause  to 
the  District  Court,  with  instructions  to  render  judgment 
upon  the  first  verdict  for  ten  cents  damages  and  ten  cents 
costs  in  favor  of  the  plaintiff.  And  if  the  Supreme  Court 
are  of  the  opinion  that  such  would  have  been  the  result, 
the  case  is  to  be  remanded,  with  instructions  to  render  such 
judgment  in  the  Court  below  in  favor  of  the  plaintiff  against 
the  defendant  for  ten  cents  damages  and  ten  cents  costs. 
But,  third,  if  the  Supreme  Court  are  of  the  opinion  that 
judgment  ought  to  have  been  rendered  upon  the  former 
verdict  in  favor  of  the  plaintiff  against  the  defendant  for 
ten  cents  damages  and  only  ten  cents  costs,  notwithstand- 
ing the  jury  found  foil  costs  for  the  plaintiff,  and  notwith- 
standing the  statute  aforementioned  took  effect  after  the 
commencement  of  this  suit ;  and  are  also  of  the  opinion 
that  the  granting  of  the  new  trial  would  not  (as  in  the  case 
above  supposed)  be  error  to  reverse  the  judgment  to  be 
rendered  upon  the  finding  of  the  jury  on  such  new  trial, 
then  the  cause  to  be  remanded  to  the  District  Court,  with 
instructions  to  proceed  with- such  new  trial. 

«  CYRUS  OLNET, 

Attorney  for  plaintiff. 

«  SAMUEL  SHUFFLETON, 

Attorney  for  def&nda/KtP 

Peb  Cubiam,  Mason,  Chief  Justice. —  This  case  does 
not  come  properly  before  us,  for  there  has  been  no  final 
judgment  below.  It  is,  however,  brought  here  by  mutual 
consent,  and  as  the  questions  raised  present  no  particular 


602  SUPREME  COURT  OF  IOWA. 

William  Long  «.  Gkbrlel  Long. 

diffically,  we  have  coDcladed  to  decide  such  of  them  as  re- 
late to  the  past  action  of  the  Court  below.  The  first  of 
these  is  in  reference  to  the  decision  of  the  District  Court, 
that  the  act  of  1840,  limiting  the  costs  in  cert-ain  cases  ap- 
plied to  suits  commenced  previous  to  the  taking  effect  of 
that  act,  if  terminated  subsequently.  This  we  think  was 
correct.  Where  a  rule  of  practice  is  changed  by  statute 
without  having  any  saving  clause,  we  have  always  regard- 
ed the  new  law  as  applicable  to  all  cases  then  pending. 
This  rule  is  applicable  to  the  case  now  under  considera- 
tion. 

The  Court  was  right,  too,  in  disregarding  the  verdict 
*381  of  the  jury,  so  *far  as  that  verdict  would  operate  to 

repeal  the  statute,  or  render  it  inoperative  upon  the 
case.  The  jury  overstepped  their  legitimate  limits  when 
they  undertook  to  regulate  the  subject  of  costs,  which  had 
already  been  arranged  by  the  legislature.  As  well  might 
they  have  declared  that  there  should  be  a  longer  stay  of 
execution  than  the  law  had  provided.  The  form  of  the 
verdict  was  a  legitimate  argument  to  be  addressed  to  the 
discretion  of  the  Court  for  the  purpose  of  obtaining  a  new 
trial,  but  could  not  have  justified  the  Court  in  disregarding 
a  positive  statute.  The  case  will,  therefore,  be  remanded 
to  the  District  Court  of  Jefferson  county,  for  further  pro- 
ceedings therein. 


WiLLUM  Long,  plaintiff  in  error,  v.  Gabriel  Long,  for 
the  use  of  Jesse  D.  Walling,  defendant  in  error. 

Error  to  Muscatine. 

Where  a  cause  is  still  pending  in  the  Court  below,  the  Supreme  Coort 
wiU  not  entertain  a  question  brooght  up  by  consent  of  parties. 
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It  is  not  the  province  of  the  Supreme  Court  to  give  advice  to  the  Dis- 
trict Court  (*). 

Gabriel  Long  for  the  use  of  Jesse  D.  Walling  had  sued 
William  Long  in  an  action  of  debt,  and  a  jadgment  was 
rendered  for  the  plaintiff  at  the  June  term,  1839,  and  the 
case  was  taken  to  the  Supreme  Court  and  reversed  at  the 
July  term,  1840,  and  a  new  trial  ordered.  The  opinion  of 
the  Court  and  writ  of  procedendo  were  filed  in  the  clerk's 
oflSce  September  13,  1841.  At  May  term,  1843,  the  de- 
fendant moved  the  Court  to  strike  the  cause  from  the 
docket,  for  reason  that  the  same  had  in  effect  been  discon- 
tinued. And  at  October  term,  1843,  the  motion  to  strike 
the  cause  from  the  docket  was  overruled,  to  which  the  de- 
fendant excepted.  And  by  the  parties  it  was  agreed  that 
the  cause  should  go  to  the  Supreme  Court  for  decision  at 
the  January  term,  1844. 

Whiohbb,  for  plaintiff  in  error. 

Hastings,  for  defendant  in  error. 

*Peb  Cubiam,  Mason,  Chief  Justice. —  A  motion  *382 
in  this  case  for  a  discontinuance  was  overruled  by  the 
District  Court.  Without  proceeding  farther  in  that  Court  the 
parties  consent  to  bring  the  question  relative  to  the  discon- 
tinuance into  this  Court.  We  shall  decline  acting  in  the 
matter.  It  is  not  our  province  to  give  advice  to  the  Dis- 
trict Courts,  and  our  legitimate  business  furnishes  us  suffi- 
dent  employment.  The  decision  of"  the  District  Court  now 
objected  to,  leaves  this  case  still  pending  there.  While  it 
is  so  pending  we  will  not  entertain  it  here,  even  by  con- 
sent of  parties.     The  ca&e  wiU  therefore  be  dismissed. 

(«)  A  somewhat  different  rule  has  been  prescribed  by  the  Revision  of 
1860 ;  see  §  2682 ;  see  also  NeweU  v.  Sanford,  10  Iowa,  896 ;  Caffery  «. 
Oroome,  ib.  648 ;  Berry  o.  Gravel,  11  Iowa,  186 ;  Rev.  §§  2683,  2681 ; 
CaUahan  &  Ingham  v.  Shaw  et  al,  19  Iowa,  188 ;  In  matter  of  Pierson's 
executors,  13  Iowa,  449;  McCoy  v.  Julien  {Wright  J,  dissenting),  16 
Iowa,  371 ;  Philips  v,  Shelton,  6  Iowa,  646;  Jorden  «.  Henderson,  19 
Iowa,  666 ;  Rev.  §  8214. 
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Joseph  Hughell,  plaintiff  in  error,  v.  Alexander  A. 

Wilson,  defendant  in  error. 

JError  to  Jeferson. 

The  act  of  afisembly  of  January  25th,  1839,  authorizing  a  person  who 
has  a  claim  on  the  public  lands  marked  out,  but  not  enclosed,  to 
maintain  trespass  against  any  person  for  cutting  timber  off  the  land 
80  marked  out,  ia  valid  (t). 

This  was  an  action  of  trespass  brought  by  Wilson, 
against  Hughell,  before  a  justice  of  the  peace,  and  a  judg- 
ment obtained  for  twenty-nine  dollars  and  fifty  cents,  for 
costs  and  damages  against  Hughell,  for  cutting  timber  off 
the  plaintiff's  claim. 

(0  See  HUl «.  Smith,  ante,  page  70 ;  Freeman  9.  Holliday,  ante,  p.  80; 
^ckafoese  v.  Hulich,  anU,  175 ;  Wilson  «.  Webster,  anie^  813 ;  Starr  A 
BorgeiB  fi.  Wilaoii,iM«^  488. 
—  64 
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An  appeal  was  taken  to  the  District  Court  of  Jefferson, 
and  a  verdict  and  judgment  rendered  for  tlie  plaintiff^  for 
two  dollars  damages,  and  seventy-nine  dollars  and  seven 
cents  costs. 

On  the  trial,  defendant  moved  the  Court  to  charge 
*384  the  jury  that  the  *act  of  "the  legislature  entitled, ''  An 
act  to  prevent  trespass  and  other  injuries  being  done 
to  the  possession  of  settlers  on  the  public  domain,  and  to 
define  the  extent  of  the  right  of  possession  on  the  said 
lands,"  approved  January  25,  1839,  is  invalid  and  void, 
there  being  no  power  in  the  legislature  to  enact  the  same. 

Second,  that  no  action  will  lie  in  any  Court  of  law  in 
this  territory,  brought  by  one  private  individual  against 
another,  to  recover  damages  for  cutting  trees  on  the  pablic 
lands,  belonging  to  the  United  States,  unless  such  catting 
be  done  within  an  actual  enclosure  in  the  possession  of  the 
plaintiff.  Which  instructions  the  Court  refused  to  give. 
To  which  refusal  the  defendant  excepted. 

The  defendant  below  is  plaintiff  in  error. 

Haxl  &  HuMFHBEYS,  for  plaintiff  in  error. 
Teas,  for  defendant  in  error. 

Pee  Curiam,  Mason,  Chief  Justice. —  The  only  qne<J- 
tion  to  be  decided  in  this  case  is,  whether  the  act  of  Jan- 
uary 25,  1839,  is  valid  so  far  as  to  authorize  one  person 
who  has  a  claim  on  the  public  lands  marked  out  and  des- 
ignated in  accordance  with  that  act,  but  not  enclosed  with 
a  fence,  to  maintain  an  action  of  trespass  against  other 
persons  for  cutting  timber  thereon.  We  think  the  legisla- 
ture in  passing  that  act  have  not  transcended  their  legiti- 
mate powers. 

Before  the  enactment  of  that  statute  any  person  who  had 
enclosed  a  portion  of  the  public  lands  with  a  fence  might 
maintain  this  action  for  trespasses  within  8uch  enclosore. 
The  legislature  have  declared  that  the  marking  oat  of  the 
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grounds,  in  the  manner  provided  for  in  the  act,  should  be 
equivalent  to  an  actual  inclosure.  They  have  merely 
changed  the  definition  of  the  term,  constructive  possession, 
or  rather,  they  have  merely  modified  the  circumstances  un- 
der which  this  section  would  lie  between  one  citizen  and 
another.  To  deny  them  this  power  would  be  to  restrict 
their  authority  to  narrow  limits ;  indeed,  much  narrower 
than  we  are  prepared  to  sanction. 

It  is  said  that  this  law  interferes  with  the  primary  disposal 
of  the  soil.  Whenever  th^case  arises  in  which  it  has  such 
an  effect  it  will  be  time  to  resort  to  this  argument.  We 
cannot  perceive  that  it  has  had  this  effect  in  the  present 
instance.  Even  supposing  an  action  brought  against  a  per- 
son for  riding  over  the  public  lands  in  search  of  a  desira- 
ble location  of  a  farm  which  he  was  designing  to  purchase 
from  the  United  States,  is  the  argument  any  stronger 
against  this  law  than  against  the  *well  established  *385 
and  unquestionable  rule,  that  an  enclosure  gives  the 
right  to  maintain  trespass  ?  If  a  person  in  search  of  lands 
to  enter,  passes  within  an  enclosure  on  the  public  domain, 
is  he  liable  as  a  trespasser  ?  No,  for  tliere  can  be  no  law 
made  either  by  legislative  enactment  or  judicial  construe* 
tion  which  shall  interfere  with  the  primary  disposal  of  the 
soil.  The  same  rule,  and  for  a  like  reason,  would  apply  to 
the  case  of  a  person  for  riding  across  public  land  marked 
out  in  pursuance  of  the  statute  we  have  been  considering. 

Counsel  sometimes  overlook  the  fact  that  a  statute  may 
be  valid  as  to  some  purposes  and  illegal  as  to  others. 
Whenever  the  act  of  1839  is  attempted  to  be  used  for  in- 
terfering with  the  primary  disposal  of  the  soil,  it  is  im- 
potent, in  other  cases  omnipotent.  The  case  now  under 
consideration  is  of  the  latter  class. 

Judgment  afiirmed. 


808  SUPREME  COUET  OF  IOWA. 

Joseph  Remsey  v.  John  Duke. 


Joseph  Bemset,  plaintiff  in  error,  t^.  John  Duke,  d6> 

fendant  in  errror. 

Error  to  Dea  Moinea. 

It  is  not  improper  to  permit  a  witness  to  refer  to  a  written  Instrament 
to  refresh  his  memory,  and  to  ascertahi  by  its  inspection  if  it  rehtei 
to  the  contract  then  in  controversy . 

It  is  not  erroneous  to  instruct  the  Jury,  '*  that  if  they  were  satisfied  that 
there  was  an  oustanding  agreement  for  the  payment  of  the  purchase 
money  for  a  claim,"  the  plaintiff  could  not  recover  under  the  mdetd- 
ati»  count  (tt). 

A  promissory  note  does  not  prevent  a  recovery  upon  the  count  for  sa 
account  stated. 

The  note  is  all  the  evidence  that  is  necessary  to  sustain  such  a  count. 

This  was  an  action  of  assumpsit  broqght  by  Jobo  Dnke 
against  Joseph  Kemsej,  upon  a  promissory  note  for  $150, 
of  which  the  following  is  a  copy :  — 

^^  We,  or  either  of  us,  promise  to  pay  John  Dnke,  or 

order,  one  hundred  and  fifty  dollars,  on  or  before  the  public 

sale  of  the  land  on  which  said  John  Duke  resides,  at  the 

time  of  land  sala 

"  JOSEPH  REMSEY, 

«  GEORGE  W.  REMSEY, 

"  JESSE  D.  REMSEY. 

"February  4th,  1889." 

*886  *The  first  count  in  the  declaration  sets  out  the  note 
in  the  usnal  form ;  the  second,  that  the  defendants,  for 
a  valuable  consideration  made  a  certain  contract  and  agree- 
ment in  writing  signed  by  the  said  defendants  with  their 
own  proper  signatures,  &c.,  by  which  contract  and  agree- 
ment in  writing,  the  said  defendants  jointly  and  severally 
undertook  and  promised  to  pay  the  said  plaintiff  $150,  on 


Mm 


(v)  See  King  o.  HoU,  ante,  187,  and  note ;  and  Gardner  «.  Abel,^ 
489. 
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or  before  the  pablic  sales,  &c.,  with  an  averment  of  the 
sales,  &c. 

The  third  count  was  for  so  much  money  for  a  certain 
improvement  of  the  said  plaintiff  on  the  public  lands  of 
the  United  States,  sold  and  delivered ;  and  the  fourth  count 
was  for  so  much  money  found  to  be  due  from  defendants 
to  plaintiff  on  account. 

The  sheriff  had  returned  "  not  found,''  as  to  George  and 
Jesse  Remsey. 

The  defendant  demurred  generally  to  the  first  count,  and 
specially  to  the  second. 

1.  That  it  did  not  appear  from  said  second  count  at  what 
time  the  said  sum  of  money  fell  due. 

3.  That  it  did  not  appear  that  anything  was  then  due. 
8.  It  did  not  appear  that  said  agreement  mentioned  in 

the  said  count  was  made  upon  any  consideration  whatever, 
sufficient  in  law  to  make  the  same  valid  and  effectual. 

4.  That  said  count  did  not  state  what  land  was  intended, 
the  sale  of  which  was  referred  to,  &c.  The  demurrers 
were  sustained  and  the  plaintiff  entered  a  nolle  prosequi  to 
the  first  and  second  counts. 

The  defendant  then  pleaded  the  general  issue,  with  notice 
of  accord  and  satisfaction,  and  an  agreement  of  plaintiff 
to  deduct  fifty  dollars  in  consequence  of  failure  of  a  con- 
sideration. 

The  case  was  tried  at  October  term,  1841,  and  a  verdict 
for  $150  damages  against  the  defendant.  A  motion  was 
made  for  a  new  trial,  which  was  overruled  and  a  judgment 
rendered  upon  the  verdict. 

On  the  trial  the  plaintiff  proceeded  to  offer  evidence  to 
prove  the  sale  of  the  claim  set  out  in  the  third  count  in 
the  declaration,  and  offered  a  witness  from  whose  evidence 
it  appeared  that  a  written  agreement  or  note,  not  under 
seal,  was  executed  to  said  plaintiff  by  said  defendants,  in 
payment  of  the  consideration  money  for  such  claim,  and 
who  stated  that  he  could  not  recite  the  conditions  or  terms 
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of  sale  without  reference  to  said  agreement,  wherenpon  the 
said  agreement  was  handed  to  him,  to  which  the  defend- 
ant objected,  bnt  the  objection  was  overruled.  Whereapon 
the  witness  stated  that  it  was  an  agreement  or  note 
*387  drawn  for  the  *payment  of  the  consideration  money 
for  said  claim,  mentioned  in  the  third  count. 

The  evidence  being  concluded,  the  defendant's  counsel 
asked  the  Court  to  instruct  the  jury  that  if  they  were  sat- 
isfied that  there  was  an  outstanding  agreement  in  writing 
for  the  payment  of  the  purchase  money  for  said  claim,  he 
could  not  recover  on  the  third  count,  even  though  said 
agreement  be  delivered  up  at  the  time  of  trial,  to  be  can- 
celled as  in  this  case.  Which  instructi()n  was  refused.  To 
all  which  the  defendant  excepted. 

The  defendant  below  brings  the  case  here  by  writ  of 
error.    . 

Errors  assigned :  — 

1.  That  the  Court  below  permitted  the  witness  named 
in  the  bill  of  exceptions  to  refresh  his  memory  under  the 
circumstances  set  forth. 

2.  That  the  Court  below  refused  the  instructions  asked 
for. 

Gbimkb  &  Staeb,  for  plaintiff  ii  error. 

RoBEB,  for  defendant  m  error. 

Per  Cubiam,  Mason,  Chikf  Justice.  —  The  first  ques- 
tion to  be  decided  is,  whether  the  Court  below  erred 
in  permitting  the  witness  to  refer  to  the  written  instru- 
ment, under  the  circumstances  set  forth  in  the  bill  of 
exceptions.  We  think  not.  The  plaintiff  was  seeking 
to  establish  an  indebtedness  for  the  sale  of  an  improve* 
ment  on  the  public  lands.  The  terms  of  that  agree- 
ment, so  far  as  the  payment  was  concerned,  was  set 
forth  in  this  instrument,  and  it  was  not  only  permissible 
tor  the  witness  to  refer  to  it,  but  that  was  the  only 
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regular  way  of  proceediDg  as  soon  as  it  should  have  ap- 
peared that  this  paper  was  thus  connected  with  the  trans- 
action. It  is  true  that  it  would  seem  from  the  bill  of  ex- 
ceptions that  the  main  object  in  permitting  the  witness  to 
refer  to  the  paper  was  to  enable  him  to  state  the  terms  of 
the  contract,  when  in  fact  the  real  purpose  should  have 
been  to  identify  the  note  with  the  transaction  of  the  sale. 
Still  we  think  a  mistake  of  this  kind  is  no  ground  of 
error.  It  was  proper  that  the  witness  should  examine  the 
paper  in  order  to  testify  what  he  afterwards  did  in  relation 
thereto ;  and  the  proceedings  below  in  this  respect  were, 
therefore,  substantially  correct. 

But  another  objection  is  taken  on  account  of  the  fact  that 
the  Court  refused  to  instruct  the  jury  "  that  if  they  were 
satisfied  that  there  was  an  outstanding  agreement  in  writ- 
ing for  the  payment  of  the  purchase  money  for  said  claim, 
he  cannot  recover  under  the  third  count,  even  though  said 
agreement  be  delivered  up  at  the  time  of  trial  to  be 
cancelled,  as  *in  this  case."  We  think  this  refusal  *388 
correct.  It  is  everywhere  held  that  a  promissory 
note  not  only  does  not  prevent  a  recovery  on  the  count  for 
an  account  stated  when  the  same  money  for  securing 
'  which  the  note  had  been  given  is  sought  to  be  collected 
by  declaring  in  that  manner,  but  that  such  note  is  all  the 
evidence  that  would  be  necessary  to  sustain  such  a  count. 
For  aught  that  appears  the  "outstanding  agreement"  sup- 
posed in  the  bill  of  exceptions  may  have  been  a  promis- 
sory note,  But  even  if  we  can  regularly  regard  it  as  ap- 
plying to  the  instrument  set  forth  in  the  bill  of  particulars 
in  this  case,  there  is  still  no  error  made  to  appear.  If  the 
lands  on  which  the  plaintiff  below  resided  at  the  time  of 
the  land  sales  had  been  sold  prior  to  the  commencement  of 
this  suit,  we  think  the  instrument  was  evidence  under  the 
declaration.  At  all  events  it  would  not  stand  in  the  way 
of  a  recovery.  .  As  the  plaintiff  in  error  must  make  out 
an  affirmative  case  before  he  can  claim  a  reversal,  he  should 
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have  set  forth  all  the  circnmstances  neeeeearj  to  constitute 
error.    If  the  lands  aforesaid  had  not  been  sold,  the  evi* 
dence  of  such  fact  must  be  made  to  appear  before  wc  can 
reverse  the  judgment  of  the  District  Court 
Judgment  affirmed. 


George  Key  v.  Jabhes  W.  Isett  et  al. 
Appeal  from  Dee  Moines. 

If  A  and  B  promise  to  enter  land  for  C,  and  A  enters  the  land  in  bis 
own  name,  although  B  should  have  adyanced  half  of  the  purchue 
money  to  A,  if  A  tenders  to  B  his  money  and  executes  his  trust  \fj 
conyeying  to  C,  then  B  cannot  haye  a  decree  against  A  for  half  of 
the  land. 

This  was  a  bill  in  chancery,  filed  by  George  Key,  against 
James  W.  Isett  and  Alexander  Marshall,  praying  that 
they  should  be  compelled  to  convey  to  him  the  undivided 
half  of  eighty  acres  of  land,  or  account  therefor,  which 
he,  the  said  Key,  charged  to  have  been  purchased  with 
the  joint  funds  of  himself  and  said  l9ett,  and  sold  by  Isett 
to  Marshall,  with  notice  of  the  complainant's  interest,  &c. 

The  prayer  of  the  petitioner  was  denied,  and  a  decree 
entered  for  the  dismisssal  of  the  bill ;  from  which  decree 

the  complainant  appealed  to  this  Court. 
*389  *A11  the  essential  facts  of  the  case  are  contained  in 
the  opinion  of  the  Court  affirming  the  judgment  be- 
low. 

RoBSB  &  Leajbnsd,  for  complainant 

Whiohbb,  G&imes  &  Stabb,  for  defendants. 

Feb  Cubiam,  Mason,  Chiep  Justice. —  The  bill  charges 
that  Isett,  in  November,  1838,  agreed  with  the  oomplainaot to 
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pnrchaee  with  him  jointly  the  west  half  of  the  south-east 
quarter  of  section  eleven,  township  seventy-three,  north  of 
range  four  west,  at  the  public  sale  of  lands  then  soon  to 
take  place ;  that  the  complainant,  who  was  obliged  to  be 
absent,  was  to  deposit  with  Isett  one-half  of  the  minimum 
price  thereof;  that  the  latter  was  to  attend  the  sale  and 
purchase  the  land  in  their  joint  names,  and  for  their  equal 
and  joint  use  and  benefit ;  and  should  it  cost  more  than 
$1.25  per  acre,  that  Isett  was  to  advance  the  necessary 
means,  to  be  afterwards  reimbursed  by  the  complainant 

That  the  complainant  did  deposit  the  money  in  pursu- 
ance of  said  agreement,  but  that  the  defendant  fraudu- 
lently purchased  the  land  in  his  own  name,  with  the 
joint  funds  of  the  contracting  parties,  and  that  he  now  re- 
fuses to  convey  the  one-half  thereof  to  the  complainant, 
although  he  hns  proffered  to  re-pay  him  one-half  the  ex- 
cess above  the  minimum  price  which  was  paid  for  the 
land.  It  then  alleges  a  fraudulent  combination  with  Mar- 
shall, the  other  defendant,  and  a  sale  to  him,  with  a  full 
knowledfi^e  of  complainant^s  rights. 

The  answer  of  Isett  admits  the  receipt  of  the  money, 
but  alleges  that  it  was  with  an  agreement  and  understand- 
ing with  complainant  that  the  land  should  be  entered  for 
the  use  and  benefit  of  one  Stevens,  who  then  held  the 
land  as  part  of  his  ''  daim ; "  that  Stevens,  objecting  to 
having  Key  concerned  in  the  transaction,  he,  Isett,  made 
the  purchase  in  his  own  name  with  the  purpose  of  faith- 
fully performing  his  trust  in  favor  of  said  Stevens;  that 
as  soon  as  he  saw  the  complainant  he  advised  him  of  what 
had  been  done,  and  offered  to  convey  one-half  the  said 
land  to  him  if  he  would  obligate  himself  to  convey  to  Ste- 
vens, upon  his  refunding  the  purchase  money,  with  reason- 
able  interest  and  compensation  for  trouble;  to  which  Key 
objected,  and  he,  Isett,  thereupon  tendered  back  $50  in 
gold,  which  he.  Key,  refused  to  receive. 

Many  of  the  most  material  averments  in  the  answer  are 
—  65 


61*  SUPREME  CODRT  OF  IOWA. 

George  Key  «.  James  W.  Isett  et  ai. 


not  responsive  to  the  bill,  but  allege  new  matter  in  avoid- 
ance. These  require  to  be  supported  by  proof.  It,  how- 
ever, inferentially  denies  the  allegation  in  the  bill  that  the 
land  was  to  be  entered  for  the  use  and  benefit  of 
*390  Key  &  *Isett,  by  averring  that  the  agreement  was 
that  it  should  be  entered  for  the  use  and  benefit  of 
Stevens.  This  is  also  sufficiently  shown  by  the  proof.  R- 
W.  Girvin,  testified  in  answer  to  an  interrogation  from 
Key,  calling  for  the  statements  of  Isett,  that  the  latter 
stated  the  land  was  to  have  been  entered  for  the  benefit  of 
Stevens,  and  that  he,  Key,  so  understood  it. 

From  the  whole  current  of  the  testimony,  this  appears 
to  have  been  one  of  those  cases  so  common  in  this  coun- 
try, where  the  occupier  of  land,  being  unable  to  pay  for  it 
himself,  was  desirous  of  having  it  purchased  by  otheiB 
who  would  take  the  title  in  their  own  name,  to  be  trans- 
ferred upon  the  re-payment  of  the  principal  and  such  in- 
terest as  the  parties  should  have  agreed  upon ;  that  Key 
&  Isett  were  to  have  entered  the  said  tract  in  this  man- 
ner, perhaps  with  the  expectation  that  Stevens  would  never 
be  able  to  repay  them. 

If  snch  was  the  understanding  of  the  litigant  parties, 
and  such  the  agreement  with  Stevens,  there  certainly  was 
no  resulting  trust  to  Key,  as  that  would  be  the  trust  of  a 
trust.  Had  the  title  become  perfected  in  Isett,  Key  would 
then  have  been  entitled  to  his  share,  but  the  land  being 
redeemed  by  Stevens,  Key  is  in  just  as  good  a  situation 
as  though  the  purchase  had  been  made  in  the  joint  names 
of  Key  &  Isett,  for  they  would  then  have  been  in  con- 
science bound  to  have  made  the  same  conveyance  as  was 
made  by  Isett.  And  all  the  benefit  that  Key  would  have 
derived  from  the  transaction,  would  have  been  a  reason- 
able compensation  for  his  trouble  and  interest  upon  his 
money,  if  any  such  was  to  have  been  paid  by  Stevens. 
But  as  he  had  none  of  the  trouble,  and  as  no  interest  was 
proved  to  have  been  paid,  all  that  he  seems  to  have  been 
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entitled  to  from  Isett  was  the  $50,  which  had  been  depos- 
ited. As  this  was  proved  to  have  been  tendered  hiai  by 
Isett,  costs  were  properly  awarded  against  hini. 

The  decree  of  the  Court  below  will,  therefore,  be  aft 
firmed. 


William  Phillips,  plaintiff  in  error,  v.  John        *391 

Runnels,  defendant  in  error. 

Ettct  to  Jackson. 

If  a  note  which  is  not  negotiable  when  executed  is  afterwards  made  so 

bj  statute,  the  assignee  can  then  bring  suit  against  the  maker  in  his 

own  name  («). 
The  making  of  such  notes  negotiable,  and  allowing  the  assignee  to  sue 

in  his  own  name  instead  of  suing  in  the  name  of  the  payee,  for  his 

use,  is  only  a  change  of  remedy,  and  does  not  aflfect  the  substantia] 

rights  of  the  maker. 
A  note  is  assignable  after  it  fidls  due,  but  the  purchaser  buys  it  at  his 

peril,  as  it  is  subject  to  the  equities  of  the  maker  {it). 
The  action  of  debt  lies  by  the  assignee  of  a  promissory  note  againsi 

the  maker. 
The  assignee  may  sue  in  his .  own  right,  and  ma}'  maintain  the  same 

kind  of  action  as  the  payee  might  have  maintained. 
Where  there  is  a  yariance  in  the  declaration  as  to  the  amount  due,  it 

is  only  available  on  special  demurrer. 

(o)  The  rule  now  established  by  the  decisions  iu  Iowa  is,  that  the 
party  holding  the  legal  title  to  a  note  may  sue  on  it  in  his  own  name, 
though  he  be  a  mere  agent  or  trustee,  and  liable  to  account  to  another 
for  the  proceeds,  but  in  such  case  he  is  open  to  any  defense  which  ex- 
ists against  the  party  beneficially  interested ;  and  the  party  beneficially 
interested,  though  he  maynot  hate  the  legal  title,  may  sue  in  his  own  name. 
Farwell «.  Tyler,  5  Iowa,  535 ;  Pear  v.  Jones,  6  lovva,  169 ;  Sheldon  «. 
Middleton,  10  Iowa,  47 ;  Cottle  v.  Cole,  20  Iowa,  4S5 ;  Kice  v.  Savery, 
22  Iowa,  470. 

(vd)  Upon  the  question  What  is  assignable,  see  Weire  «.  The  City  of 
Daveuport  eial.W  Iowa,  49 ;  Charles  f.  Haskins  et  al,  ib.  829;  Edwardf 
«L  Montgomeiy  &  Shaw,  1  Iowa,  148 ;  Rev.  §  2760. 
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When  deposition!  are  improperly  taken,  if  they  are  ruled  out  in  the 

Court  below,  they  cannot  be  assigned  for  error. 
It  is  not  necessary  that  a  Jury  should  haye  all  the  papers  in  the  ctoie; 
'  the  note  on  which  the  action  is  brought  is  all  that  is  requisite. 
If  a  y  erdict  does  not  exceed  the  principal  and  interest  of  the  note  sued 

upon,  it  is  good,  although  it  may  be  for  more  than  the  damages  laid 

in  the  declaration  (x). 

This  was  an  action  of  debt  brought  by  John  BanoelB 
against  William  Phillips  npon  a  note  of  which  the  follow- 
ing is  a  copy :  — 

"  Twelve  months  after  date,  I  promise  to  pay  unto  George 
B.  Phillips  one  hundred  and  ten  dollars,  for  value  received 
of  him.  Witness  my  hand  and  seal,  this  26th  day  of  Oc- 
tober, 1835. 

«  WILLIAM  PHILLPS  [seal]." 

Endorsed :  "  I  hereby  sign  my  right,  title,  and  claim  of 
the  within  note  to  John  Bunnells,  this  6th  day  of  July, 
1841. 

"  G.  B.  PHILLIPS.'* 

The  plaintiff  had  a  verdict  and  judgment  at  October 
term,  1842,  for  $144.47. 

The  facts  of  the  case  may  be  suflSciently  ascertained 
from  the  bill  of  exceptions,  the  assignment  of  errors,  and 

the  opinion  of  the  Court 
*392  *  "  Be  it  remembered,  that  on  the  trial  of  the  above 
cause,  at  the  present  term  of  this  Court,  the  defend- 
ant, by  attorney,  objected  to  the  introduction  of  a  certain 
promissory  note  or  agreement,  offered  by  the  plaintiff  in 
support  of  his  declaration,  because  said  note  was  expressed 
to  be  for  the  payment  of  one  hundred  and  ten  dollars,  and 
that  the  declaration  alleged  that  the  note  on  which  the  ac- 
tion was  brought  was  for  the  payment  of  one  hundred  and 

{x)  See  eorUra  Stradler,  Bro.  &  Co.  v,  Parmlee  ^  Watts,  10  Iowa  SS. 
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forty-six  dollars,  which  was  a  variance  material  to  the  ac- 
tion ;  and,  also,  that  said  declaration  was  uncertain  in  this : 
That  there  was  a  variance  therein  material  to  the  case,  it 
being  alleged  in  said  declaration  that  said  note  was  given 
for  the  payment  of  one  hundred  and  forty-six  dollars,  and 
also  for  one  hundred  and  ten  dollars.  Which  objections 
were  overruled  by  the  Court. 

*^  And  afterwards,  the  defendant,  by  his  attorney,  moved 
that  the  verdict  of  the  jury  in  this  case  may  be  set  aside, 
and  a  new  trial  granted  for  the  following  reasons :  — 

'*  1.  That  the  jury  in  this  case,  when  they  retired  to 
consider  of  their  verdict,  had  not  with  them  any  of  the 
papers  belonging  to  the  case,  except  the  note,  which  was 
by  some  person  unwarrantably  and  improperly  severed 
from  the  depositions  annexed  to  it. 

"  2.  Because  the  verdict  returned  by  the  jury  in  this 
case  is  for  the  sum  of  one  hundred  and  forty-four  dollars 
and  twenty-seven  cents,  whereas,  the  plaintiff,  in  declara- 
tion aforesaid,  lays  his  damages  in  the  sum  of  fifty  dollars 
only,  and  the  said  verdict  is  for  a  sum  greater  than  the 
damages  demanded  hy  the  plaintiff. 

"  3.  The  verdict  is  against  law  and  evidence. 

"  Which  motion  was  overruled  by  the  Court. 

"  The  defendant,  also,  on  the  trial,  objected  to  the  ad- 
mission of  the  depositions  of  John  M.  Whitaker  and  Mar- 
tin Cox,  for  the  reason,  among  others,  that  the  defendant 
had  no  notice  of  the  taking  of  said  depositions. 

"  Which  objection  was  overruled  because  it  was  proven 
by  the  testimony  of  W.  A.  Warren,  as  also  by  his  official 
return,  that  the  defendant  had  due  notice. 

**  And  the  defendant,  afterwards,  by  his  attorney,  moved 
the  Court  that  judgment  may  be  arrested  in  the  above 
case,  for  the  reason  that  the  said  promissory  note  in  the 
plaintiff's  declaration  mentioned,  and  on  which  the  action 
is  founded,  is  not  a  negotiable  promissory  note,  and  was 
not  assignable  to  the  plaintiff,  so  as  to  enable  him  to  bring 
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his  action  thereon  in  his  own  name.  And  that  said  Run- 
nels, the  plaintiflF  in  said  action,  could  not  have  or  main- 
tain the  said  action  in  his  own  name.     Which  motion  was 

overruled  by  the  Court. 
*393  *  "  To  which  said  several  opinions  of  the  Court  in 
the  matters  aforesaid,  and  to  the  ruling  of  the  Court 
therein,  the  defendant  here  in  this,  his  bill  of  exceptions, 
objects  and  takes  exceptions,  &c. 

"Note.  The  depositions  of  John  M.  Whitaker  and 
Martin  Cox,  which  were  read  in  evidence  in  this  case,  were 
taken  under  a  dedimvs protestatum^  issued  by  a  justice  of 
the  peace  in  Van  Buren  county,  Iowa,  who  brought  before 
him  as  a  witness,  to  testify  under  the  com  mission  aforesaid, 
one  George  B.  Phillips,  a  person  not  named  in  the  com- 
mission or  notice  to  the  defendant,  and  whose  deposition 
said  justice  took  and  returned  with  the  depositions  of 
Whitaker  and  Cox.  The  note  upon  which  the  suit  was 
brought  was  attached  to  the  commission.  Objection  being 
made  to  the  reading  of  the  deposition  of  said  George  B. 
Phillips,  the  same  was  sustained,  and  the  reading  of  the 
said  deposition  of  the  said  George. B.  Phillips  was  prohib- 
ited by  the  Court. 

"When  the  jurors  were  about  to  retire  to  consider  of 
their  verdict,  the  attorney  tor  the  plaintiff  was  about  to 
hand  to  them  the  depositions  of  said  Whitaker,  Cox,  and 
Phillips,  to  the  jury,  which  the  Court  prohibited,  but  the 
juli^e  of  the  Court  separated  the  note  from  the  depositions 
and  handed  said  note  to  the  jury,  for  the  reason  that  it 
would  be  improper  to  admit  the  deposition  of  said  PhiUipe 
to  be  handed  to  the  jury,  and  it  was  necessary  that  the 
jury  should  have  the  note,  in  order  to  make  up  the  verdict 

"The  above  proceedings  were  had  on  the  20th  of  Octo- 
ber, 1842,  with  the  exception  of  the  overruling  of  the  mo- 
tion in  arrest  of  judgment. 

"Given  under  my  hand  this  21st  day  of  October,  1842. 

"T.  S.  WILSON    [L.S.], 
''Judge  3d  Ju.  DuL  1.  TJ' 
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The  defendant  below  is  plaintiflF  in  error. 

Errors  assigned :  — 

General  —  Because  the  Conrt  in  the  above  cause  render- 
ed judgment  against  the  said  Phillips,  the  defendant,  when 
in  fact  judgment  should  have  been  rendered  against  the 
said  Runnels,  the  plaintiff,  and  not  against  the  said  Phil- 
lips, the  defendant. 

Special  —  1.  The  promissory  note  or  obligation  in  writ- 
ing on  which  said  suit  was  founded  was  not  a  negotiable 
promissory  note,  and  could  not  be  assigned  so  as  to  enable 
the  assignee  to  bring  an  action  in  his  own  name  against 
the  promissor. 

2.  The  said  note  could  not  be  assigned  so  as  to  enable 
the  assignee  to  bring  an  action  of  debt  against  the  prom- 
issor. 

*3.  There  was  a  material  and  repugnant  variance  *394 
in  the  declaration  in  the  statement  of  the  debt  due  and 
owing,  and  also  in  the  statement  of  the  note  declared  on, 
in  averring  it  to  be  for  the  payment  of  one  hundred  and 
forty-six  dollars,  and  also  for  one  hundred  and  ten  dol- 
lars. 

4.  The  depositions  of  John  M.  Whitaker  and  Martin 
Cox  were  improperly  admitted  by  the  Court,  the  said  Phil- 
lips not  having  received  legal  notice  of  the  taking  thereof, 
and  the  witnesses  were  not  sworn  to  the  truth  of  said  de- 
positions. 

6.  The  commissioner  before  whom  said  depositions  were 
given  exceeded  his  authority  in  taking  the  testimony  of 
George  B.  Phillips,  whose  testimony  he  w|is  not  commis- 
sioned to  take,  and  in  putting  interrogatories  not  contained 
in  said  commission,  or  annexed  thereto. 

6.  The  jury  had  not  the  papers  with  them  when  they  re- 
tired to  consider  of  their  verdict. 

7.  The  verdict  is  for  a  sum  greater  than  the  damages 
laid,  or  the  amount  of  said  note,  and  does  not  specify 
whether  the  whole  or  what  part  of  the  sum  given  by  said 
Terdict  is  for  debt,  and  what  part  for  damages. 
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William  J.  A.  Bhadfo&d,  for  plaintiff  in  error. 
OsAWFOSD  &  Waioht,  foF  defendant  in  error. 

Pkb  Cubiam,  Mabon,  Chief*  Justice. —  The  first  point 
made  bj  the  plaintiff  in  error  is  that  the  note  on  which  thii 
sait  was  brought  was  not  assignable,  so  as  to  vest  the  legal 
right  of  action  in  the  present  plaintiff.  The  note,  although 
not  negotiable  on  its  face,  is  rendered  so  bj  our  statute, 
see  laws  of  1839,  page  381.  It  is,  however,  contended  that 
this  statute  would  be  inapplicable  to  a  note  executed  like 
the  one  in  the  present  instance  before  theenactmentof  the 
statute. 

The  argument  is  certainly  a  sound  one,  so  far  as  all  the 
substantial  interests  of  the  maker  of  the  note  are  concern- 
ed, but  it  does  not  apply  to  the  present  case.  The  statute 
of  1839  does  not  affect  any  substantial  right  of  the  plaintiff 
in  error.  Before  the  enactment  of  that  statute  a  note  of 
the  kind  of  that  on  which  this  suit  was  brought  would 
have  been  assignable  and  vest  in  the  assignee  all  the  right 
he  now  possesses  except  that  of  bringing  suit  in  his  own 
name.  Instead  of  reading,  George  6.  Phillips,  for  the 
use  of  John  Runnels,  v,  William  Phillips,  the  title  of  the 
suit  is  now  permitted  to  read :  John  Kunnels  v*  William 
Phillips.  This  is  all  the  effect  the  act  of  1839  has  had 
upon  this  case.  Surely  this  is  not  such  an  infringe- 
*895  ment  of  the  rights  of  the  maker  of  the  ''^note  as  to 
exceed  the  power  of  legislation.  It  is  merely  a  mod- 
ification of  the  remedy. 

The  decision  in  the  case  of  Griffey  v.  Payne,  decided  at 
the  July  term,  1840,  does  not  contradict  the  positions  above 
taken,  for  in  that  case  the  Court  only  held  that  a  defaice, 
valid  at  the  time  of  the  making  of  the  note,  could  not  be 
cut  off  by  a  subsequent  statute.  This  is  a  very  different 
thing  from  authorizing  a  mere  change  in  the  title  of  the 
suit,  leaving  all  the  parties'  rights  unchanged. 
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The  position  that  a  note  is  not  assignable  after  it  falls 
due,  is  wholly  untenable.  The  purchaser  buys  at  his  peril, 
it  is  true.  The  note  in  his  hands  will  be  subject  to  the 
equities  of  the  maker,  but  in  other  respects  an  assignment 
after  due  is  of  the  same  force  and  effect  as  though  made 
before  the  note  fell  due. 

'  It  is  further  objected  that  the  action  of  debt  does  not  lie 
by  the  assignee  of  a  promissory  note  against  the  makdr. 
This  was  formerly  the  law,  but  the  case  is  i^ow  different, 
and  every  assignee  may  now  not  only  sue  in  his  own  right, 
but  may  also  maintain  the  same  kind  of  action  as  the  payee 
himself  might  have  maintained.  See  R.  Laws  of  1843, 
page  452.  This  provision  merely  affecting  the  remedy,  is 
applicable  to  antecedent  contracts. 

The  variance  relied  upon  in  the  third  assignment  of  er- 
rors is  at  most  only  available  upon  special  demurrer. 

The  record  shows  the  facts  stated  in  the  fourth  assign- 
ment of  errors  to  be  untrue. 

The  fifth  error  assigned  was  cured  by  theact  of  the  Court 
below  in  ruling  out  the  deposition  of  the  witness  whose 
testimony  was  improperly  taken.    . 

It  was  not  necessary  that  the  jury  should  have  had  the 
"  papers  "  with  them.  They  had  the  promissory  note  in 
their  possession,  and  this  was  all  that  was  necessary. 

The  seventh  and  last  error  assigned  relates  to  the  form 
and  substance  of  the  verdict.  It  is  certainly  not  a  formal 
verdict,  but  we  think  it  sufficient  in  substance.  That  in  an 
action  of  debt  it  exceeds  tlie  mere  damages  laid  in  the 
declaration  is  no  sound  objection.  It  does  not  exceed  the 
principal  and  interest  of  the  note  sued  on,  and  there  is  no 
mistaking  the  meaning  and  intention  of  the  jury. 

Judgment  affirmed. 


— M 
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*396  *Thomas  WvATt,  plaintiff  in  error,  v.  John 
Bailey,  defendant  in  error. 

Error  to  Dea  Moines, 

Where  a  payment  Is  t6  be  made  in  something  besides  money,  the  insti- 
tution of  a  suit  (^hich  is  a  legal  demand  for  money  only)  is  premt- 
ture,  unless  preceded  by  a  demand  for  the  payment  provided  for  by 
the  contract.  And  until  such  demand  be  first  shown,  the  defendant 
is  not  bound  to  prove  anything  in  defense  (2^). 

This  was  an  action  of  assumpsit  brought  bj  Thomas 
Wyatt  against  John  Bailey.  The  amount  claimed  in  the 
bill  of  particulars  was  $181.48,  and  the  declaration  con- 
tained a  count  for  work  and  labor,  one  for  goods  sold 
and  delivered,  one  for  money  lent  and  advanced,  one  for 
money  had  and  received,  and  one  on  account  stated. 

Plea,  general  issue. 

The  cause  was  tried  at  February  term,  1844,  and  a  ver- 
dict and  judgment  rendered  for  the  defendant. 

The  plaintiff  removed  the  cause  upon  a  writ  of  error. 

Gbimbs  &  Stabb,  for  plaintiff  in  error. 
RoBER,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  All  the  errors 
assigned  in  this  case  are  founded  upon  the  bill  of  excep- 
tions, which  reads  as  follows : 

''  Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
plaintiff  offered  as  a  witness,  Joseph  Morfran,  who  was  duly 
sworn,  and  testified  that  in  June,  1840,  he  had  in  his  pos- 

(y)  See  Rev.  of  1860,  §§  1806, 1807, 1808, 1809,  1810, 1811 ;  Hambel  ft 
Tower,  14  Iowa,  530 ;  Wiley  v.  Shoemack,  2  0r.  205 ;  Gktmeav.  Manniiig, 
ib,  261 ;  Williams  «.  Triplett,  8  Iowa,  518 ;  PhiUips  v,  Cooley,  2  Gr.  456  ; 
Frederick  «.  Remking,  4  Gr.  56 ;  Barker  «.  Brink,  ib.  59 ;  Crabtree  fi 
Merseramith,  19  Iowa,  179. 
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session  a  yoke  of  cattle  belonging  to  the  plaintiff  in  this 
suit ;  that  the  defendant  came  for  the  same  and  told  wit- 
ness that  he  had  bought  them  from  plaintiff,  and  was  to 
pay  $60.00  to  $70.00.  The  witness  then  asked  how  they 
were  to  be  paid  for,  when  defendant  replied  that  they  were 
to  be  paid  for  in  their  land  deal.  *  No  other  evidence  was 
given  by  plaintiff  as  to  sale  of  oxen  mentioned  in  the  bill 
of  particulars  attached  to  the  declaration.  Flaintiff^s  coun- 
sel asked  the  Court  to  charge  the  jury  that  it  devolved  up- 
on defendant  to  prove  that  the  oxen  had  been  paid  for, 
after  the  proof  aforesaid  by  plaintiff  of  a  sale  to  defendant, 
but  the  Court  refused  to  charge  the  same,  and  charged  that 
if  the  jury  believed  from  the  evidence  that  there  was 
*a  special  contract  between  the  parties,  that  the  oxen  *397 
were  to  be  paid  for  in  something  besides  money,  it 
devolved  upon  the  plaintiff  to  show  a  demand  of  such  pay- 
ment before  suit  could  be  bro^ught  for  the  recovery  of 
money,  and  that  if  the  oxen  were  to  be  paid  for  in  land 
deal,  it  was  not  incumbent  upon  the  defendant  to  prove  in 
the  first  instance  that  payment  had  been  made  in  pursu- 
ance of  the  agreement,  nor  to  abow  and  explain  what  the 
predise  agreement  was ;  but  if  there  was  a  special  agree- 
ment couched  in  ambiguous  terms  as  to  the  mode  of  pay- 
ment, it  devolved  upon  the  plaintiff  to  explain  the  con- 
tract and  then  show  the  demand  for  performance  on  the 
defendant,  and  a  refusal  or  neglect  on  his  part,  before  suit 
could  be  brought  thereon." 

Was  there  error  in  these  instructions?  we  think  not. 
The  same  witness  who  testified  to  the  admissions  of  the 
purchase  of  the  oxen,  had  stated  as  a  part  of  the  same  con- 
versation that  they  were  to  be  paid  for  in  "  land  deal." 
Had  a  simple  sale  of  the  oxen  been  shown,  the  law  would 
have  presumed  that  the  payment  was  to  have  been  in 
money.  In  such  a  case  the  bringing  of  the  action  would 
have  been  a  sufficient  demand,  and  it  would  have  been  in- 
cumbent on  the  defense  to  have  proved  payment. 
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But  where  the  payment  ie  to  be  made  in  something  be- 
sides money,  the  institution  of  a  suit,  which  as  a  legal  de- 
mand for  money  only^  is  premature,  unless  preceded  by  a 
demand  for  the  payment  provided  for  by  the  contract 
CTnless  such  demand  be  first  shown,  the  defendant  is  not 
bound  to  prove  anything  in  defense. 

Nor  was  it  necessary  for  the  defendant  to  have  shown 
what  the  precise  nature  of  the  transaction  was.  The  plaint- 
iff had  shown  a  sale  for  which  payment  was  to  be  made  in 
something  besides  cash.  The  presumption  of  law  that 
money  was  to  have  be^n  paid  did  not  arise.  The  case 
would  have  presented  a  somewhat  different  aspect  if  the 
plaintiff  had  shown  a  mere  sale,  and  the  defendant  in  de- 
fense had  set  up  that  payment  was  to  be  made  in  '^  land 
deal."  In  that  case  there  would  have  been  much  greater 
reason  for  requiring  the  defendant  to  have  proved  and  ex- 
plained what  the  precise  nature  of  the  transaction  was. 

Objection  was  made  in  the  argument,  that  the  Court  be* 
low  exceeded  its  duty  by  intimating  that  there  was  a  spec- 
ial agreement.  The  evidence  certainly  showed  sufficient 
to  justify  the  Court  in  putting  the  hypothetical  case  set 
forth  in  the  bill  of  exceptions.  There  is  nothing  to  show 
that  the  Court  instructed  the  jury  that  there  was  a  special 
agreement,  or  that  the  words  ''  land  deal "  conveyed  the 
idea  of  a  special  contract  as  set  forth  in  the  assignment 
of  errors. 

Judgment  afiirmed. 
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♦Timothy  Fakning,  plaintiiF  in  error,  v.  Thomas  *398 

M'Cbaney,  defendant  in  error. 

Error  to  Dubjique. 

As  a  general  rule,  questions  In  regard  to  new  trials  are  submitted  to 
the  sound  discretion  of  the  District  Court,  and  a  case  of  manifest  er- 
ror must  be  made  out  to  induce  the  interference  of  the  Supreme 
Court  (2). 

It  is  a  general  rule,  that  where  newly  discovered  evidence  is  expected 
to  be  proved  by  a  witness  who  was  called  and  examined,  no  new 
trial  will  be  granted,  it  being  the  duty  of  the  counsel  to  ascertain  the 
extent  of  the  witness's  knowledge  when  he  is  on  the  stand  (a). 

The  excepting  party  must  make  out  an  affirmative  case  of  error,  and 
such  as  works  substantial  injustice  (h). 

This  was  an  action  of  assumpsit  brought  by  Thomas 
M'Craney,  against  Timothy  i<anning.  At  November  term, 
1842,  a  verdict  and  judgment  was  rendered  for  the  plaint- 
iff for  three  hundred  and  twenty-eight  dollars  and  seven 
cents. 

After  the  trial,  the  defendant  asked  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence.  The  affidavit 
itself  shows  a  prima  fade  ground  for  the  grant,  but  the 
witness  by  whom  the  defendant  could  establish  the  new 
evidence,  had  been  called  upon  the  trial,  as  a  witness  for 
ih%  plaintiff  J  and  the  defendant  had  objected  to  his  being 
Bwom,  on  the  ground  that  he  was  interested  in  the  suit. 

(s)  The  rule  established  in  this  state  is,  that  motions  for  new  trials, 
for  the  reason  that  the  verdict  is  against  the  evidence,  are  peculiarly 
addressed  to  the  sound  discretion  of  the  Court  trying  the  cause,  yet  it 
is  a  legal  discretion,  and  must  be  legally  and  properly  exercised.  Jor- 
dan «.  Reed,  1  Iowa,  185 ;  Stewart  v.  Ewbank,  3  Iowa,  161 ;  The  State 
e.  Tomlinson,  11  Iowa,  401 ;  Lodge  0.  Keznor,  18  Iowa,  600 ;  McKay,  v, 
Thorington,  15  Iowa,  25 ;  Denton  9.  Lewis,  ib.  801. 

(a)  Lisher  0.  Pratt,  9  Iowa,  59 ;  Richards  'o.  Nichols,  19  Iowa,  555. 

(h)  Rev.  §§  8111,  3978;  Coldren  &  Co.  v.  Cole,  19  Iowa,  5S5;  Smith 
•.  Melbom,  17  Iowa,  80;  Doniphan  &  Hughes  «.  Street,  i&.  817. 
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The  aflSdavit  of  Fanning  stated  that  after  the  trial  he 
had  discovered  new  evidence  highly  important  and  mater- 
ial to  his  defense,  as  he  verilj  believed,  and  as  informed 
by  counsel,  and  that  he  had  no  means  of  knowing  before 
the  trial  that  he  could  prove  the  facts  which  he  had  dis- 
covered after  the  trial,  that  he  could  prove  by  Frances 
Gehon,  that  said  newly  discovered  evidence  came  out  on  the 
trial  on  an  indictment  against  the  affiant,  where  said  Oehon 
was  a  witness  for  the  prosecution ;  that  he  was  unable  to  pro- 
cure the  affidavit  of  said  Gehon,  to  be  used  on  a  motion  for  a 
new  trial,  because  said  Gehon  and  himself  were  unfrieudlj, 
and  that  said  Gehon  was  one  of  his  most  bitter  enemies, 
and  had  done  all  he  could  to  defeat  him  in  this  action,  and 
was  instrumental  in  getting  up  an  indictment  tor  perjury 
against  him,  which  grew  out  of  the  subject  matter  of  this 
suit.  Affiant  further  stated  that  the  testimony  he  had  dis- 
covered, and  which  he  believed  to  be  material,  would  go 

to  establish  a  fact  or  point  in  his  defense  upon  which 
*399  no  evidence  was  given  on  the  ^trial,  and  which  was 

of  a  different  kind  and  character  from  that  adduced 
on  the  trial,  viz :  that  the  action  was  for  the  use  and  occu- 
pation of  Jordan's  ferry,  on  the  Illinois  side  of  the  Missis- 
sippi river.  That  the  evidence  offered  on  the  trial  to  hold 
him  liable  for  seven  hundred  dollars  tor  the  use  and  occu- 
pation of  the  ferry  and  appurtenances  was  of  a  circum- 
stantial and  inferential  character,  and  was  not  positive. 
That  tJie  evidence  of  Gehon,  which  he  had  discovered  af- 
ter the  trial,  was  in  substance  that  he.  Fanning,  agreed  to 
pay  the  debt  of  a  third  person,  viz :  that  he  should  pay  the 
debt  of  Thomas  M'Craney  to  George  W.  Jones,  or  should 
save  M'Craney  harmless  from  the  claim  of  Jones,  for  the 
use  of  the  ferry,  which  M'Craney  had  taken  from  Jones  on 
a  lease,  and  that  no  promise  was  made  on  the  part  of  Fan- 
ning to  pay  anything  directly  to  M'Craney  for  the  ferry. 
In  a  word,  he  could  prove  by  Gehon  that  he,  Fanning,  had 
made  a  special  contract  by  which  he  promised  to  pay  the 
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debt  or  answer  for  the  default  or  miscarriage  of  a  third 
person,  and  that  this  contract  was  contrary  to  the  statute! 
of  frauds,  upon  which  M'Craney  sought  to  recover,  &c., 
&c. 

Upon  this  state  of  facts,  the  Court  below  refused  a  new 
trial,  and  the  defendant.  Fanning,  brought  the  case  up  to 
this  Court  upon  a  writ  of  error. 

Bebsy  &  BooBBS,  for  plaintiff  in  error. 

Davis  &  Cbawfobd,  for  defendant  in  error. 

Peb  OtJBiAM,  Mason,  Chief  Justice. —  The  only  error 
assigned  in  this  case  is  that  the  Court  below  refused  to 
grant  a  new  trial  upon  the  affidavit  filed  in  the  case.  As 
a  general  rule,  questions  in  regard  to  new  trials  are  sub- 
mitted to  the  sound  discretion  of  the  District  Court,  and  a 
case  of  manifest  error  must  be  made  out  to  induce  the  in- 
terference of  this  Court.  This  rule  is  just  and  proper,  for 
many  of  the  circumstances  which  operate  upon  the  Court 
below  to  cause  the  granting  or  denying  of  a  new  trial,  are 
incapable  of  being  presented  to  us. 

The  basis  of  the  motion  for  a  new  trial,  as  set  forth  in 
the  affidavit,  is  that  new  evidence  has  been  discovered.  But 
the  bill  of  exceptions  shows  that  the  witness  by  whom  the 
new  facts  were  expected  to  be  proved  was  called  as  a  wit- 
ness below,  and  on  motion  of  Fanning's  counsel  was  re- 
jected as  interested.  It  is  a  general  rule  that  where  the 
newly  discovered  evidence  is  expected  to  be  proved  by  a 
witness  who  was  called  and  examined,  no  new  trial  will  be 
granted,  it  being  the  duty  of  the  counsel  to  ascertain 
the  extent  of  the  knowledge  of  the  witness  *when  *400 
he  is  on  the  stand.  There  appears  to  be  no  great 
difference  between  that  case  and  the  present. 

But  the  newly  discovered  evidence  itself  is  not  sufficient 
to  justify  this  Court  in  granting  a  new  trial.  The  object 
of  the  counsel  for  the  plaintiff  in  error,  was  to  show  that 
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the  case  was  within  the  statute  of  frauds.  The  expected 
testimony,  if  proved,  would  be  very  far  from  showing  8uf- 
fieient  for  this  purpose. 

In  the  first  place,  it  would  not  negative  the  fact  that 
such  agreement  or  some  note  or  memorandum  thereof  was 
in  writing  and  signed  by  the  party  sought  to  be  charged, 
or  his  lawfully  authorized  agent,  and  as  it  is  the  businefis 
of  the  excepting  party  to  make  out  affirmatively  a  case  of 
error,  the  defect  just  stated  would  seem  decisive.  But 
even  if  the  promise  had  been  verbal,  the  case  would  not 
have  been  within  the  statute.  Had  suit  been  brought  by 
Jones,  the  defense  would  be  valid. .  The  statute  contem- 
plates such  a  case.  But  M^Oraney  sues  on  a  verbal  con- 
tract by  which  Fanning  promised  to  pay  to  Jones  a  certain 
sum  of  money.  If  such  promise  was  based  upon  a  eoffi- 
cient  consideration,  although  not  in  writing,  we  think  an 
action  would  lie  by  M'Craney  for  a  breach  thereof  And 
although  the  plaintiff  has  not  declared  on  such  a  contract, 
yet  in  order  to  obtain  a  new  trial  the  party  should  show.a 
reasonable  probability  that  substantial  injustice  has  been 
done ;  not  merely  that  he  can  prove  a  technical  objection 
to  a  recovery. 

But  although  the  statute  of  frauds  would  have  protected 
the  defendant  below,  for  ought  that  appears,  the  use  and 
occupation  of  the  ferry  was  the  very  consideration  of  the 
promise  by  Fanning  to  pay  M'Craney's  debt  to  Jones. 
Could  he  retain  the  consideration  and  still  refuse  to  per- 
form the  contract  ?  The  law  does  not  sanction  such  injus- 
tice, much  less  become  an  accomplice  in  its  perpetration. 
The  action  for  use  and  occupation  would  in  that  case  have 
been  properly  brought. 

The  judgment  below  will  therefore  be  affirmed. 
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*Petbr  Moore,  plaintiff  in  error,  v.  William  G.  *401 

Ross,  defendant  in  error. 

Error  to  De%  Moines. 

The  defendant,  by  pleading  over,  waives  his  objections  to  the  overrul- 
ing of  the  demurrer  (0). 

The  Court  may  properly  award  full  costs  on  a  Judgment  for  nominal 
damages  in  replevin. 

The  statute  declaring  that  no  more  costs  than  damages  shall  be  recov- 
ered, is  complied  with  by  including  the  value  of  the  property  re- 
plevied. 

This  was  an  action  of  replevin  brought  bj  Ross  against 
Moore  for  the  unjast  detention  of  a  lot  of  hops,  two  hund- 
red and  fifty  pounds,  of  the  value  of  $500.  The  defend- 
ant demurred  to  the  plaintiff's  declaration,  specially,  first, 
because  there  was  a  variance  between  the  writ  and  the  de- 
claration, the  writ  being  in  the  detinet  and  the  declaration 
in  the  deiinitet^  and  the  return  of  the  writ  not  showing 
replegiari  fad.  Second,  the  property  sought  to  be  replev- 
ied not  being  snificiently  described.  Third,  there  being 
no  sufi&cient  venue.  Fourth,  that  said  declaration  charged 
the  defendant  with  detaining  two  hundred  and  ^fty  pounds 
of  hops  of  plaintiff,  worth  $600.  X 

Afterwards,  to-wit :  on  the  same  day,  on  motion,  the 
plaintiff  bad  leave  to  amend  his  declaration  by  inserting 
'^  in  two  sacks,''  and  on  the  same  day  the  defendant's  de- 
murrer was  overruled.  Afterwards,  on  the  same  day,  the 
defendant  filed  his  avowry  that  the  detention  of  the  hops 
was  as  bailiff  or  carrier,  &c.,  for  the  purpose  of  transport- 
ing said  hops  from  St.  Louis  to  Burlington,  i&c,  &c.  To 
which  there  was  a  replication. 


(c)  So  held  in  the  following  cases :  Ewbank  v.  Whittaker,  11  Iowa, 
197 ;  Smith  v.  Taylor,  11  Iowa,  214 ;  County  of  Mahaska  v.  IngaUs,  14 
Iowa,  170 ;  The  State  «.  Klingman,  ib.  404 ;  Franklin  n,  Twogood,  IS 
Iowa,  515;  Wilcox  9.  McCune,  21  Iowa,  294. 

—  67  » 
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The  case  was  eubmitted  to  a  jury  on  the  12th  March, 
1842.     Verdict :  — 

"  We,  the  jurj-,  do  find  for  the  plaintiff,  and  assese  the 
damages  $000."  Judgment  that  the  plaintiff  have  and  re- 
cover of  the  defendant  the  sam  of  fifteen  dollars  and  six 
cents,  the  costs,  &c. 

The  defendant  brought  the  case  here  upon  writ  of  error. 

Errors  assigned  :  — 

1.  In  overruling  the  demurrer  of  the  plaintiff  in  error, 
and  because  there  was  no  sufiScient  description  of  prop- 
erty in  the  declaration. 

2.  In  giving  judgment  for  costs  against  the  plaintiff  in 
error,  inasmuch  as  there  was  no  verdict  upon  which  to 

found  said  judgment. 

*402  *3.  In  giving  judgment  for  costs  against  the  plaint- 
iff in  error,  the  action  being  in  tort^  inasmuch  as  the 

jury  found  no  damages  against  plaintiff*  in  error,  &c. 

"Woods,  for  plaintiff  in  error. 

RoREB,  for  defendant  in  error. 

Per  Cu]|iak,  Mason,  Chief  Justice.  —  We  will  first 
consider  the  subject  of  the  demurrer  filed  in  the  Court  be- 
low. We  think  that  by  pleading  over  the  defendant 
waived  his  objections  to  the  overruling  of  the  demurrer. 
See  1  Scam.'s  Reports,  222,  310,  281,  and  471.  This  mle 
will  not  prevent  a  review  and  correction  of  such  errors  as 
are  vital,  and  which  can  be  reached  by  a  writ  of  error, 
without  the  filing  of  any  demurrer.  But  for  formal  de- 
fects, we  think  it  will  be  better  to  compel  the  parties  to 
stand  to  their  demurrers,  or  waive  their  objections. 

But  the  point  which  seems  to  be  most  confidently  relied 
on  by  the  plaintiff  in  error  is,  that  the  Court  erred  in  ren- 
dering full  costs,  there  having  been  less  than  fifty  dollars 
damages  tbund  by  the  jury. 
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The  rule  contended  for  by  the  plaintiff  in  error  would 
»e  iiiijnst  and  unreasonable.  The  justice's  act  liuiited  the 
juris. iictiou  of  the  magistrate  to  cases  where  tlje  value  of 
the  goods  and  chatteh  wrongfully  detained  was  not  more 
than  fifty  dollars.  TJub  bare  damages  t  >r  wrongfully  de- 
taining property  of  the  value  of  thousands  of  dollars  would 
often  be  less  than  fitly  doUars,  so  that  if  the  construction 
contended  for  be  the  true  one,  the  most  outrageous  wrongs 
and  impositions  might  be  perpetrated,  and  then  all  rem- 
edy denied  to  the  injured  party,  except  at  his  own  costs. 

Bat  such  is  not  the  natural  construction  of  the  statute 
upon  which  the  plaintiff  in  error  relies.  That  statute  de- 
clares :  — 

"  That  in  all  actions  of  toi*t^  brought  originally  in  any 
of  the  District  Courts  of  this  territory,  if  the  plaintiff  re- 
covers less  than  fifty  dollars,  such  plaintiff  shall  recover 
no  more  costs  than  damages."    Acts  of  1840-1,  page  21. 

The  question  of  costs  here  is  dependent,  not  upon  the 
amount  of  damages^  but  upon  the  whole  amount  recovered. 
This,  in  the  present  case,  was  a  large  amount  of  hops, 
claimed  by  the  plaintiff  below  to  be  worth  $500.00.  Had 
he  not  given  bond  and  been  put  into  possession  of  these 
hops,  the  suit  might  still  have  progressed,  and  the  value 
of  the  hops  might  then  have  been  part  of  the  damages  re- 
covered. See  acts  of  1838-9,  pages  399  and  400  §§ 
11,  15,  21.  In  such  cases  he  would  *clearly  have  *403 
been  entitled  to  full  costs,  if  the  whole  amount  of  the 
recovery  exceeded  fifty  dollars.  By  giving  bond  and  get- 
ting possession  of  his  property  at  once,  his  right  to  costs 
is  not  placed  in  jeopardy. 

It  may  be  objected  that  in  this  case  there  is  nothing  to 
show  that  the  full  value  of  the  property  recovered  exceeds 
fifty  dollars;  but  the  simple  answer  to  this  is,  that  he  who 
seeks  a  reversal  must  himself  make  out  and  demonstrate 
some  positive  error  in  the  proceedings  below. 

Judgment  affirmed. 
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John  G.  Deshler,  plaintiflF  in  error,  v.  Suel  Foster 

defendant  in  error. 

Error  to  Mu^caMne.    • 

Where  the  transcript  of  the  jnstioe  of  the  peace  shows  an  appearance 
by  attorney  on  a  motion  to  quash  the  attachment,  it  wiU  be  legard- 
ed  as  im:i  appearance  in  general,  and  the  defendant  will  be  estopped 
from  a  motion  to  dismiss  the  cause  when  taken  to  the  District  Court 
on  an  appeal,  for  the  want  of  personal  service. 

This  was  a  suit  by  an  attachment  brought  by  the  defend- 
ant against  the  plaintiff  in  error  before  a  justice  of  the 
peace.  On  the  return,  an  attorney  appeared  for  the  de- 
fendant, and  moved  to  quash  the  attachment  for  reasons 
filed,  which  was  overruled.  The  defendant's  attorney  then 
moved  thai;  the  plaintiff  amend  his  affidavit  so  as  to  insert 
the  circumstances  upon  which  he  predicated  his  belief 
that  the  defendant  had  absented  as  required  by  law,  an4 
on  the  plaintiff  refusing  to  amend,  the  attorney  abandoned 
the  case. 

A  jury  was  called,  who  returned  a  verdict  for  the  de- 
fendant, and  judgment  was  rendered  against  the  plaintiff 
for  costs. 

The  plaintiff  appealed  to  the  District  Court,  where  a 
motion  was  made  to  dismiss  the  appeal,  becaujBe  there  was 
no  service  pn  the  defendant  personally,  or  by  notice^ 
which  was  overruled  by  the  Court ;  to  which  the  defend- 
ant excepted. 

To  reverse  this  judgment  the  defendant  sued  oat  a  writ 
of  error  from  this  Court. 

LowB,  for  plaintiff  in  error. 

*40*  *WoonwABD,  for  defendant  in  error. 

Pes  Curiam,  Mason,  Chief  Justice*  —  The  only  error 
assigned  in  this  case  is,  that  the  Court  below  erred  in 
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overraliDg  the  motion  made  by  the  defendant  to  dismiBS 
the  suit,  because  there  was  no  service  made  on  the  defend- 
ant below  personally,  or  by  notice.  We  think  there  was 
snch  an  appearance  below  as  to  cure  this  defect.  The 
transcript  of  the  justice  shows  that  the  defendant  appeared 
by  his  attorney.  There  is  nothing  to  show  that  such  ap- 
pearance was  for  a  special  purpose ;  and,  although  the  acts 
of  that  attorney  were  limited  to  matters  connected  with 
the  process  of  attachment,  and  although  he  left  the  jus- 
tice's Court  when  he  had  failed  to  accomplish  certain  pur- 
poses of  a  preliminary  character,  the  record  shows  no  suf- 
ficient reason  to  induce  us  to  doubt  that  his  apperance  was 
in  the  first  instance  s^eneral. 
Judgment  affirmed. 


John  Culbertson  and  John  Finch,  plaintiffs  in  error, 
V.  John  J.  Tomlinson,  defendant  in  error. 

Error  to  Cedar. 

Where  a  raU  is  brought  upon  a  bond  in  which  the  penalty  is  beyond 
the  amount  of  a  justice's  Jurisdiction,  the  case  is  cognizable  before 
him  if  the  amount  claimed  does  not  exceed  fifty  dollars  (d). 

Where  the  action  appears  to  be  substantially  brought  upon  a  penal 
bond  before  a  justice  of  the  peace,  although  a  bill  of  particulars  for 
unliquidated  damages  may  be  filed,  it  will  be  regarded  as  regular, 
the  proceedings  before  justices  not  being  limited  to  strict  technical 
i:ule& 

This  was  an  action  of  debt  brought  by  Tomlinson  against 
Culbertson  &  Finch,  before  a  justice  of  the  peace,  on  an 
attachment  bond,  with  a  penalty  of  one  hundred  dollars. 
The  debt  claimed  was  fifty  dollars.    The  defendants  moved 


(d)  See  Bush  o.  Etson  &  Etson,  wnU^  816,  note  (tj). 
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for  a  non-suit  on  the  ground  that  the  bond  was  for  an 
amount  above  the  justice'**  jurisdiction,  which  was  granted. 
The  plaintiff  appealed  to  the  District  Court,  and  a  ver- 
dict and  judgment  was  had  for  the  plaintiff  for  the  sum  of 
one  dollar,  at  April  term,  1843. 

On  the  trial  the  defendants  objected  to  the  admiesion 
*405  of  the  bond  in  *evidence,  which  was  overruled,  and 

the  bond  permitted  to  be  read  to  the  jury. 
The  defendants  below  sued  out  a  writ  of  error  from  this 
Court. 

Lowe  &  Cook,  for  plaintiffs  in  error. 
Cableton,  for  defendant  in  error. 

Peb  CirniAM,  Mason,  Chief  Jitsticb. — One  of  the  ob- 
jections taken  by  the  plaintiffs  in  error  in  this  case  is,  that 
if  the  action  is  considered  as  being  brought  upon  the  bond 
the  case  was  not  within  the  jurisdiction  of  a  justice  of 
the  peace.  Such  jurisdiction  is  limited  to  cases  where  the 
"  debt  or  sum  claimed  "  does  not  exceed  fifty  dollars.  In 
this  case  the  sum  claimed  was  only  fifty  dollars,  and  al- 
though the  penalty  of  the  bond  was  for  a  larger  amount^ 
we  think  there  was  no  excess  of  jurisdiction.  See  Hall  v. 
Biever,  decided  at  the  July  term,  1841. 

But  it  is  said  that  the  action  was  not  brought  upon  the 
bond,  but  for  unliquidated  damages,  and  therefore  debt 
would  not  lie.  We  must  not  limit  the  proceedings  before 
justices  of  the  peace  to  strict  technical  rules.  The  action 
seems  to  have  been  substantially  brought  upon  the  bond, 
which  is  all  that  was  necessary. 

Judgment  affirmed. 
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Mary  Ann  Wilford,   plaintiflF  in  error,  v.  William 

Miller,  defendant  in  error. 

Error  to  Cedar. 

A  special  deputy  sherifif  is  a  legal  and  proper  officer  to  serye  process. 
The  attorney  of  the  plalnliff  may  be  the  special  deputy  to  serve  a 

summons. 
A  Judgment  may  be  entered  against  one,  only,  of  two  defendants  in  an 

action  of  right 

This  was  an  action  of  right,  brought  by  William  Miller 
against  Joseph  Wilford  and  Mary  Ann  Wilford. 

Upon  the  writ  of  summons  there  was  the  following  re- 
tarn  of  service :  "  Served  the  within  on  Mary  Ann 
Wilford,  by  reading,  personally,  the  4th  of  September, 
1844.  Joseph  Wilford,  Jr.,  not  found.  Patterson 
*Fleming,  sheriff  of  Cedar  county,  by  John  P.  Cook,  *406 
specially  deputed  to  serve  this  writ." 

At  the  September  term,  1844,  judgment  was  rendered 
against  Mary  Ann  Wilford  by  default.  Subsequently,  at 
the  same  term,  the  said  Mary  Ann  moved  the  Court  to  open 
up  the  default  for  the  following  reasons :  First,  the  party 
defendant  is  not  in  Court,  that  is  the  party  aforesaid  is  a 
unit,  and  Joseph  Wilford,  Jr.,  is  not  served,  the  plaintiff 
cannot  call  for  a  plea  from  Mary  Ann  Wilford,  for  that 
would  compel  the  defendant  to  sever  in  pleading ;  second- 
ly, it  being  admitted  that  John  P.  Cook,  Esq.,  was  special- 
ly deputed  to  serve  said  writ,  that  he  was  one  of  the  at- 
torneys in  the  cause,  &c. ;  for  this  reason  said  Mary  Ann 
prayed  the  service  to  be  set  aside,  the  default  opened  up, 
and  the  judgment  set  aside ;  which  motion  was  overruled. 

Mary  Ann  Wilford  sued  out  a  writ  of  error. 

Errors  assigned :  — 

1.  The  summons  purports  to  be  served  by  a  person  other 
than  the  proper  officer ;  and  the  manner  of  service  is  not 


y 
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for  a  non-suit  on  the  ground  that  f'  ^anying  the  return 
amount  above  the  justice'^*  jurisdict'    /efore,  in  this  th^e  is 

The  plaintiflF  appealed  to  the  P 
diet  and  judgment  was  had  for    e  served  by  the  plaintiff's 
one  dollar,  at  April  term,  184 

Mi  one,  when  it  should  hik'ft 
On  the  trial  the  defe'/ier. 
*405  of  the  bond  in  *ev*^/2  Wilford  was  adjudged  to  be  in 
the  bond  permitt^/^  error. 
The  defendants  be' 
Court.  >^^  ^°  ®'*'*^^- 

X  fl_  i-i  n  defendant  in  error. 

Lowe  (fe  Coof  a  ^ 

/ 

p  "^  Jasow,  Chief  Justice. —  The  first  question 

ff^'^this  case  is  whether  the  summons  was  prop- 
Peb  Cir    >^d  returned.    The  statute  declares  that  where 
jections  '  /-  ^  ih/in  the  proper  officer^  serve  such  Bum- 
if  the '  y/^  service  mnst  be  duly  shown  to  the  Court,  by 
the  r    /"^.accompanying  the  return  of  the  writ,  and  filed 
the      ^y^.    Was  the  special  deputy  who  served  and  re- 
"r'      ^  rfie  summons  in  this  case,  "the  proper  officer," 
f       ^fhe  statute  contemplates?     We  think  so.    The  14th 
^^  of  the  act  regulating  the  appointment  and  duties  of 
f^  (Acts  of  1843,  page  580),  after  providing  for  the 
poiutment  of  a  deputy  sheriff,  contains  the  foUcwing 
proviso:     "That  nothing  in  this  act  contained  shall 
HOl  be  so  construed  as  to  prevent  any  ^sheriff  from  ap- 
pointing so  many  deputies  as  he  may  deem  proper, 
^od  further,  that  no  person  deputed  to  do  a  particular  act 
only,  shall  be  required  to  take  the  oath  or  affirmation  V> 
be  taken  by  the  deputies  of  sheriffs." 

Here  is  in.lirectly  an  authority  for  the  appointment  of 
special  deputies.  What  are  their  duties  and  powers  t  A 
deputy  stands  in  the  place  of  the  principal,  and  where  a 
sheriff  has  authority  to  make  such  an  appointment,  the  act 
of  the  deputy  ia  of  equal  validity  with  the  act  of  the  sher- 
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''f//  '^  -^  of  the  sheriff  to   appoint 

^<'-\/'    \  iG  of  this  kind  ?   We  know  of 

^  The  power  is  general ;  we  can- 

\  X.    And  the  sheriff  and  his  depu- 

^srs  for  serring  a  summons  in  an 


\ 


is  no  valid  objection  to  the  attorney  ot 
Qg  made  the  special  deputy  to  serve  the 


.ntiff  in  error  further  objects  that  the  judgment 

^t  one  of  the  defendants,  when  it  should  be  against 

or  neither.     We  do  not  think  this  a  tenable  position. 

.e  authorities  cited  in  its  support  are  not  drawn  from 

cases  in  ejectment  (which  are  governed  by  similar  rules 

to  our  actions  of  right).     We  believe  it  to  be  the  general 

rale  that  in  actions  of  ejectment  the  verdict  and  judgment 

may  properly  be  against  one  only  of  two  defendants. 

We  see  no  force  to  the  objection  against  entering  a  de- 
fault against  Mary  Ann  Wilford,  when  the  record  sho^vs 
that  she  was  in  default. 
Judgment  a£Brmed. 


Oeobge   W.    Hight  and  George  V.  Hight,  v.    The 

United  States. 

Certiorari  to  Dea  Moines, 

A  prisoner  under  an  indictment  for  mnrder  cannot,  as  a  matter  of  right, 

daim  to  .be  admitted  to  bail  on  Tutbeas  corpus. 
An  indictment  furnishes  no  presumption  of  guilt  against  a  prisoner 

when  he  is  upon  his  trial,  but  so  far  as  it  regards  all  intermediate 

proceedings  between  the  indictment  and  trial,  it  furnishes  the  very 

strongest  possible  presumption  of  guilt*(6). 

(«)  See  Piatt «.  Harrison,  sherifT,  6  Iowa,  79 ;  ex  parte  Grace,  12  Iowa, 
906. 
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The  provisions  of  our  habeas  corpus  act^  so  far  as  they  require  the  hear- 
ing of  original  testimony,  contemplate  cases  where  no  indictment 
has  been  found. 

The  finding  of  the  grand  jury  is  conclusive  so  far  as  to  control  all 
proceedings  up  to  the  time  of  trial  before  the  petit  Jury. 

*408  *6eorge  W.  Hight  and  George  V.  Hight,  confined 
in  jail  on  an  indictment  for  the  murder  of  Peter  An- 
drews, petitioned  the  District  Court  of  Des  Moines  at  the 
November  term,  1844,  for  the  benefit  of  the  writ  of  habeas 
corpus^  which  was  granted.  Upon  the  return,  the  prison- 
oners  by  their  counsel,  moved  the  Court  to  admit  them  to 
bail,  and  for  liberty  to  produce  evidence  to  the  Court  to 
prove  and  satisfy  the  Court  that  the  charges  contained  in 
the  indictment  were  not  based  upon  proof  that  was  evident, 
or  presumptions  that  were  great.  That  the  offense  charged 
was  based  upon  the  lowest  possible  presumption.  Which 
evidence  the  Court  refused  to  hear ;  and  ruled  that  the 
finding  of  the  grand  jury,  in  capital  cases,  was  conclusive 
as  far  as  that  application  was  concerned,  and  that  the  pe- 
titioners were  not  bailable,  and  the  Court  could  not  enquire 
into  the  kind  or  character  of  the  proof  upon  which  the 
charges  in  the  indictment  were  based. 

To  which  decision  and  ruling  of  the  Court  the  aaid  pe- 
titioners excepted ;  and  have  brought  the  case  up  for  re- 
view and  determination. 

Hall,  Mills,  Gbimbs  &  Stasb,  for  the  petitioners. 

The  grand  jury  hear  evidence  on  the  part  of  the  prose- 
cution. The  object  of  a  grand  jury  —  Cowen's  Phil.  Ev. 
vol.  3,  p.  288. 

If  there  be  any  presumption  against  the  prisoner  from 
the  fact  that  an  indictment  is  found  against  him,  then  the 
prisoner  should  be  required  to  prove  his  innocence;  same, 
289;  3  Dane's  Ab.  p.  — ,  that  there  is  a  presumption  of 
innocence. 

10  Petersdorfs  Reports,  520  —  The  first  presomption 
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against  the  prisoner  is  the  verdict  of  the  jury.  6  Cowen, 
p.  52.  The  Coart  has  a  right  to  in  al!  cases,  as  well  as 
before  as  after  the  indictment. 

Stockton,  for  the  United  States,  in  reply,  relied  upon 
the  haheds  corpus  act  of  the  territory. 

As  to  the  refusal  to  go  behind  the  indictment,  he  cited  2 
Am.  Com.  Law,  114.  The  power  of  the  Court  to  admit  to 
bail  is  discretionary.  The  Court  has  power  to  admit  to 
bail  where  there  has  been  a  coroner's  verdict.  The  au- 
thorities cited  by  plaintiffs  in  error  are  only  cases  where 
there  were  verdicts  of  coroners'  juries. 

Same  authorities — citing  a  case  in  La. 

Where  the  Court  refused  to  go  behind  the  indictment. 
See  this  case,  particularly,  for  the  Court  in  that  case  says, 
they  knew  of  no  case  where  the  Court  went  behind  the  in- 
dictment ;  he  admitted  that  before  indictment  found,  or 
after  a  coroner's  verdict,  the  judge  may  admit  to 
bail,  *but  contended  that  the  American  and  £nglish  ^409 
authorities  showed  that  it  could  not  be  done  after  in- 
dictment. That  the  h/ibeas  corpus  act  did  not  alter  the  com- 
mon law.  That  the  15th  section  of  the  act  aforesaid  refers 
to  persons  arrested  previous  to  indictment,  and  also  to  the 
22  section. 

Hall,  in  rejoinder,  referred  particularly  to  5  Cowen,  p. 
52.  The  only  objection  given  in  all  the  cases  going  be- 
hind the  indictment,  in  all  the  cases  cited  is  that  the  Court 
cannot  become  possessed  of  the  testimony  upon  which  the 
indictment  was  found,  the  testimony  having  been  given  in 
under  the  sanction  of  secrecy. 

Per  Cubiam,  Mason,  Chief  Justice. —  After  the  plaint- 
iffs in  error  had  been  indicted  for  murder  they  were 
brought  before  the  District  Court  of  Des  Moines  county 
by  a  writ  of  habeas  corpus  for  the  purpose,  on  their  part,  of 
being  let  to  bail.    It  was  contended  for  them  that  although 
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thej  had  been  indicted  for  murder,  yet  the  evidence  against 
them  before  the  grand  jury  was  of  such  an  unconclueive 
character,  that  they  were  entitled  to  be  discharged  on  bail 
as  a  matter  of  right,  and  it  was  claimed  to  be  the  duty  of 
the  Court  to  go  into  an  original  examination  of  the  whole 
matter,  and  to  decide  according  to  the  nature  of  the  proof 
then  furnished.  The  Court  refused  to  bail  the  prisoners, 
or  even  to  look  behind  the  indictment.  Whether  that  de- 
termination of  the  Court  was  legal  or  proper,  is  the  ques- 
tion brought  up  for  our  consideration. 

The  ordinance  of  1787,  the  benefits  of  which  have  been 
transmitted  to  us,  declares  that  ^'  all  persons  shall  be  bail- 
able, unless  for  capital  offences  where  the  proof  shall  be 
evident,  or  the  presumption  great."  It  is  contended  that 
an  indictment  furnishes  no  such  proof  or  presumption. 

This  is  no  new  provision,  but  is  in  express  terms  incor- 
porated into  the  constitutions  of  at  least  one-half  of  the 
states  of  the  Union,  and  is  the  rule  of  action  in  all  the  rest 
It  is  merely  declaratory  of  the  common  law  of  the  United 
States.  If  the  construction  contended  for  by  counsel  be 
correct  it  is  a  little  remarkable  that  no  case  can  be  found 
where  a  similar  application  has  been  successfully  made. 

It  is  true,  there  have  been  cases  where  prisoners,  after 
having  been  indicted  for  murder,  have  been  admitted  to 
bail,  but  not  as  a  matter  of  right,  nor  upon  the  examination 
of  original  testimony.  There  is  no  doubt  of  the  potji>er  of 
the  Court  to  let  to  bail  after  indictment  for  a  capital  of- 
fence, but  can  the  prisoner  require  the  Court  to  disregard 
the  indictment  as  furnishing  no  presumption  of  guilt,  and 
can  he  lawfully  claim  to  be  let  to  bail  as  a  matter  of 
*410  right,  unless  evident  proof  or  great  *presumptioncan 
be  shown  whenever  he  sees  proper  to  have  himself 
brought  up  on  a  writ  of  habeas  corpus  ? 

Authorities  have  been  cited  to  the  effect  that  an  indict- 
ment  furnishes  no  presumption  of  guilt  This  proves  too 
much,  else  why  should  not  the  prisoner  be  discharged  al- 
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together  ?  Can  a  person  against  whom  there  is  no  pre- 
Bnmption  of  guilt  be  required  to  give  bail  for  his  appear- 
ance at  Court  ?  The  truth  is,  that  these  authorities,  al- 
though good  law,  have  been  misapplied.  An  indictment 
furnishes  no  presumption  of  guilt  against  a  prisoner  when 
he  is  upon  his  trial,  but  so  far  as  it  regards  all  interme- 
diate proceedings  between  the  indictment  and  trial,  il  fur- 
nishes the  very  8trong(  st  possible  presumption  of  guilt,  if 
a  grand  jury  is  the  appropriate  organ  of  the  law  to  decide 
in  the  first  instance  upon  the  guilt  or  innocence  of  the  ac- 
cused, and  their  finding  of  a  true  bill  is  conclusive  so  far  as 
to  put  him  upon  his  trial  and  to  control  all  the  interme- 
diate proceedings.  It  is  then  functus  officio^  and  raises  no 
further  presumption. 

The  humanity  of  our  law  requires  that  before  a  person 
shall  be  punished  as  a  criminal,  he  must  be  found  guilty 
by  two  independent  juries.  The  verdict  of  the  first  raises 
a  full  presumption  of  guilt  up  to  the  time  of  his  trial  be- 
fore the  second.  The  authorities,  so  far  as  any  can  be 
found  applicable  to  the  case,  sustain  the  views  we  have 
now  taken.  See  3  Petersdorf,  307 ;  1  Bac.  Abr.  493 ;  2 
Am.  Com.  Law,  116. 

But  our  habeas  corpus  act  is  relied  upon  as  exercising  a 
peculiar  influence  over  this  case.  The  15th  section  of  that 
act  declares,  that  "The  oflBcer  before  whom  the  party  shall 
be  brought  on  such  writ,  shall  immediately  after  the  return 
thereof  proceed  to  examine  into  the  facts  contained  in  such 
return,  and  into  the  cause  of  the  confinement  or  restraint 
of  such  party ;  whether  the  same  shall  have  been  upon 
commitment  for  any  criminal  or  supposed  criminal  matter 
or  not."  The  22d  section  further  provides  that  "  The  party 
brought  before  any  such  officer,  on  the  return  of  any  writ  of 
habeas  corpus  may  deny  any  of  the  material  facts  set  forth 
in  the  return,  or  allecre  any  fact  to  show  either  that  his  im- 
prisonment or  detention  is  unlawful  or  that  he  is  entitled  to 
hift  discharge,  which  allegations  or  denials  shall  be  on  oath. 
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And  thereupon  each  officer  shall  proceed  in  a  summary 
way  to  hear  such  allegations  and  proof  as  may  be  produced 
in  support  of  such  imprisonment  or  detention,  or  against 
the  same,  and  to  dispose  of  such  party  as  the  justice  of  the 
case  may  require." 

It  is  contended  that  these  sections  of  the  act  change  the 
'  ordinary  course  of  procedure  in  cases  like  the  pres- 
^411  ent,  that  as  the  law  does  not  ^except  cases  where  in- 
dictments have  been  found  the  duty  of  bearing ''  the 
allegations  and  proof"  applies  to  such  cases. 

Admitting  this  to  be  true,  the  indictment  itself  fhmiBhes 
all  the  requisite  proof.  Any  other  construction  would  lead 
to  the  most  absurd  consequences. 

In  the  first  place,  the  ofScer  who  issues  the  writ  of  ha- 
heae  oorpu^^  if  he  can  look  behind  the  indictment  and  go 
into  original  proof  to  ascertain  whether  the  grand  jury  had 
sufficient  grounds  for  their  action,  may  dischai^  the 
prisoner  altogether.  A  judge  would  thus  become  an  ap- 
pellate tribunal  to  reverse  or  affirm  the  decisions  of  grand 
juries,  and  may  thwart  the  action  of  that  body  altogether, 
if  he  sees  proper. 

Again,  if  the  finding  of  a  grand  jury  does  not  supersede 
the  necessity  of  a  reinvestigation  of  the  original  evidence 
by  the  judge,  much  less  would  a  previous  examination  of 
the  case  under  a  writ  of  habeas  corpus  issued  by  that  same 
judge,  or  one  of  his  associates,  have  this  effect.  What  then 
is  to  prevent  a  prisoner  from  having  a  new  examimation 
every  day  of  his  confinement,  until  having  wearied  out  the 
witnesses  and  the  prosecutor,  or  fur  some  other  cause  there 
becomes  a  failure  of  evident  proof,  or  great  presumption  of 
guilt  When  that  failure  takes  place  must  not  the  prisoner 
be  discharged,  independent  of  all  the  knowledge  which  the 
officer  has  acquired  by  former  examinations,  for  why  re- 
quire an  examination  of  original  testimony  unless  the  offi- 
cer is  to  be  governed  thereby  ? 

But  further  than  this,  the  sections  of  the  law  above  quoted 
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do  not  except  caees  of  persons  convicted  by  pfetit  juries. 
The  convict  in  jail  awaiting  execution  is,  under  our  statute, 
entitled  to  his  writ  of  habeas  corpus^  and  when  brought  be- 
fore the  judge,  if  the  proof  then  made  should  appear  in- 
BuflBdent,  it  would  not  only  be  his  right,  but  his  duty  to 
discharge  the  prisoner  either  absolutely  or  on  bail  accord- 
ing to  the  strength  of  the  evidence.  This  would  be  raising 
up  a  new  pardoning  power  wholly  unknown  to  our  laws 
and  institutions,  and  at  war  with  both. 

But  it  will  be  replied  that  the  verdict  of  the  petit  jury 
furnishes  that  great  presumption  of  the  prisoner's  guilt, 
which  the  ordinance  of  1787  comtemplates.  So  does  the 
indictment  by  the  grand  jury  (see  authorities  above  cited). 
Bat  the  declaration  in  the  ordinance,  is  that  ^^  all  persons 
shall  be  bailable  unless  for  capital  oflfences,  &c."  Is  the  con- 
vict in  the  penitentiary  bailable  ?  And  yet  t\iQ  habeas  cor- 
pus act  makes  no  exceptions  to  his  exclusion. 
The  evident  answer  to  this  last  question  is,  that  the 
object  of  the  *  habeas  corpus  act  is  to  prevent  arbitra-  *412 
ry  and  illegal  imprisonment ;  to  guard  the  rights  of 
the  accused  prior  to  conviction,  but  not  to  interfere  with  his 
punishment.  We  go  one  step  further  and  say  that  the  pe- 
caliar  object  of  this  writ  is  to  guard  the  accused  up  to  the 
time  his  case  is  passed  upon  by  a  grand  jury ;  not  for  the 
purpose  of  controlling,  reviewing,  or  thwarting  the  action  of 
that  body. 

We  therefore  conclude  that  the  provisions  of  our  Iwheas 
corpus  act,  so  far  as  they  require  the  hearing  of  original 
testimony,  contemplate  cases  where  no  indictment  has  been 
found.  The  finding  of  the  grand  jury  is  conclusive,  so  far 
as  to  control  all  proceedings  up  to  the  time  of  trial  before 
the  petit  jury,  the  verdict  of  the  latter  is  conclusive  alto- 
gether. 

The  decision  of  the  Court  below  is,  therefore,  affirmed. 
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The  United  States  v.  Thomas  Dickey. 

Certiorari  to  Jefferson. 

An  indictment  will  not  lie  at  common  law,  nor  under  the  act  of  Con- 
fess of  1825,  against  a  person  for  the  crime  of  perjury,  for  swearing 
or  affirming  felsely  to  the  schedule  attached  to  a  petition  for  a  certif- 
icate of  bankruptcy,  under  the  provisions  of  the  bankrupt  act  of 
1841. 

The  substance  of  the  statutory  definition  of  an  offense,  must  be  con- 
tained in  an  indictment,  and  that  by  no  remote  or  doubtful  inference 

The  bankrupt  law  of  1841,  as  to  the  penalties  for  its  violation,  is  com- 
plete within  itself 

The  petitioner,  for  a  fraudulent  concealment  of  his  property,  Ac ,  and 
exhibiting  a  false  schedule,  is  not  liable  to  be  indicted  for  peijaxy, 
unless  he  subsequently  swear  falsely  to  interrogatories  specially  pro- 
pounded. The  consequence  of&  false  statement  in  the  first  instance, 
is  the  loss  of  a  certificate  of  bankruptcy,  and  in  the  second,  the  peti- 
tioner incurs  the  penalties  attached  to  the  crime  of  perjury. 

The  case  is  explicitly  set  forth  in  the  opinion  of  the 
Court 

W.  G.  WooDWAED,  for  the  United  States. 

Shufflbton  &  Grat,  for  the  defendant 

Per  Cueiam,  Mason,  Chief  Justice. — The  following 
indictment  was  found  against  the  defendant  in  this  case, 
by  the  grand  jury  of  Jefferson  county : — 

*413  *"  United  States  of  America,  Iowa  territory,  Jeffer- 
son County,  September  term  of  the  District  Court  of 
the  first  Judicial  District  for  said  county,  1843. 


if)  The  State  v.  Leamons,  1  Gr.  418;  The  State  v.  Chambers,  2  Gr. 
808 ;  The  State  v.  Douglass,  7  Iowa,  443 ;  Buckley  v.  The  State,  2  Gr. 
162 ;  Nash  v.  The  State,  ib.  286 ;  Romp  v.  State,  3  Gr.  276 ;  Winfield  9. 
State,  ib.  889;  Reddan  v.  State,  4  Gr.  187;  Munson  v.  State,  ib.  483; 
State  0.  Hessenkamp,  17  Iowa,  25;  SUte  t.  Baldj,  ib.  (9;  Sute  e.  Jfid- 
dlelon,  11  Iowa,  246 ;  State  o.  Care,  7  Iowa,  479. 
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"  Tbe  grand  jurors  for  the  United  States,  duly  impan- 
nelled  and  sworn  to  enquire  in  and  for  the  county  of  Jef- 
ferson at  a  District  Court  of  the  United  States,  began  and 
held  in  said  county  at  the  Court  house  in  Fairfield,  on 
Monday  the  11th  day  of  September,  1843,  on  their  oaths 
present,  — 

"  That  Thomas  Dickey,  at  the  county  aforesaid,  on  or 
about  the  9th  day  of  May,  1842,  filed  his  petition  in  bank- 
ruptcy, in  and  before  said  Court,  sitting  as  a  District  Court 
of  the  United  States,  for  the  first  judicial  district,  in  and 
for  said  county  of  Jeflferson,  praying  to  be  declared  a  bank- 
rupt under  the  bankrupt  act  of  the  United  States,  ap- 
proved August  19th,  1841,  and  dealt  with  accordingly;  to 
which  said  petition  a  schedule  was  annexed  as  a  part 
thereof,  purporting  to  set  forth  to  the  best  of  his  knowl- 
edge and  belief  of  the  said  Dickey,  as  list  of  his  creditors, 
their  respective  places  of  residence,  and  the  amount  due  by 
the  said  Dickey  to  each  of  them,  together  with  a  (pre- 
tended) accurate  inventory  of  the  property,  rights,  and 
credits  of  the  said  Dickey  of  every  name,  kind,  and  de- 
scription, and  the  location  and  situation  of  each  and  every 
parcel  and  portion  thereof;  his,  the  said  Dickey's,  wearing 
apparel,  and  that  of  his  wife  and  children,  excepted  ;  which 
said  petition  and  schedule  being  produced  before  John  A. 
Pitzer,  a  commissio'ier  in  bankruptcy,  duly  appointed  by 
said  Court,  and  authorized  to  administer  oaths^  he,  the  said 
Dickey,  did  then  and  there  falsely,  wickedly,  willfully,  cor- 
ruptly depose  and  say,  being  duly  sworn,  that  the  said  pe- 
tition was  true,  and  the  said  schedule  was  accurate,  accord- 
ing to  the  best  of  his  knoAiledge  and  belief;  which  said 
oath  was  then  and  there  reduced  to  writing,  and  was  then 
and  there  subscribed  by  said  Thofiias  Dickey,  before  the 
paid  John  A.  Pitzer,  commissioner  as  aforesaid,  who  at- 
tested the  same  as  clerk  of  the  District  Court  aforesaid, 
and  as  commissioner  as  atbresaid. 
—  69 
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"Anl  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
say  that  the  said  petition  is  not  true,  and  that  the  schednle 
is  cot  accurate,  in  the  following  particulars ;  to-wit :  The 
said  Dickey  did  not  include,  and  has  not  included,  but 
willfully  and  corruptly  refused  to  include  in  the  inventory 
of  his  property,  rights,  and  credits  annexed  to  his  schedule 
as  a  part  of  his  petition,  a  debt  to  him,  said  Dickey,  from 
Willis  Stone,  amounting  to  near  the  sum  of  ten  dollars, 
and  said  Dickey  has  not  included  in  his  said  inventory  a 
debt  to  him,  said  Dickey,  from  Gilbert  M.  Fox,  amount- 
ing to  near  the  sum  of  iilteen  dollars ;  and  the  said  Dickey 

has  not  included  in  his  said  inventory  a  debt  to  him 
*4:14:  from  Alfred  *Colvin,  amounting  to  near  the  sum  of 

five  dollars ;  and  the  said  Dickey  has  not  included 
in  his  said  inventory  a  debt  to  him,  said  Dickey,  from  Jcb 
Clinkenbeard  and  Thomas  Standiford,  to  the  amount  of 
near  sixty-five  dollars ;  and  the  said  Dickey  has  not  in- 
cluded in  his  said  inventory  a  debt  to  him,  said  Dickey, 
from  Stephen  Cooper,  of  near  ten  dollars ;  and  the  said 
Dickey  has  not  included  in  his  said  inventory  a  debt  to 
him,  said  Dickey,  from  Jos.  B.  Teas,  of  neac  twenty  dol- 
lars ;  and  the  said  Dickey  has  not  included  in  his  said  in- 
ventory a  debt  to  him,  said  Dickey,  from  James  D.  Bu- 
chanan and  George  W.  Teas,  amounting  to  near  thirty-five 
dollars  (the  same  being  due  at  the  time  of  filing  his  said 
petition  and  schedule). 

^'  And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid, 
do  say  that  the  said  Thomas  Dickey  has  not  set  forth  in 
said  schedule  annexed  to  his  said  petition,  to  the  best  of 
his  knowledge,  a  true  list  of  his  creditors,  their  places  of 
residence,  and  the  amount  due  by  said  Dickey  to  each 
of  them,  and  an  accurate  inventory  of  his  property,  rights, 
and  credits  of  every  name,  kind,  and  description,  and  the 
location  and  description  of  each  and  everj*  parcel  thereof^ 
his  wearing  apparel  and  that  of  his  wife  and  children  ex- 
cepted ;  but  the  said  schedule  is  inaccurate  and  false,  to 
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the  knowledge  of  said  Dickey.  And  the  jurors  do  say  that 
the  said  Dickey,  in  manner  and  form  aforesaid,  has  com- 
mitted willful  and  corrupt  perjury  /  and  did  falsely  and 
corrnptly  swear,  in  said  proceeding,  before  said  commis- 
sioner, against  the  peace  and  dignity  of  the  United  States, 
and  contrary  to  the  statute  in  such  case  made  and  pro- 
vided. 

«  L.  D.  STOCKTON,  Dist.  Att'y,  P.  T." 

To  this  indictment  there  was  a  demurrer,  and  that  de- 
murrer was  sustained  by  the  Court,  which  is  the  only  al- 
leged error- in  this  case. 

It  is  not  contended  by  the  plaintiff's  counsel  that  the 
offense  here  set  forth  is  made  indictable  by  the  bankrupt 
act  itself,  but  it  is  alleged  to  be  indictable  at  common  law, 
or,  at  least,  that  it  is  made  so  by  the  act  of  Congress  of 
1825.  That  statute,  among  other  things,  declares  ^^  that  if 
any  person  in  any  case,  matter,  hearing,  or  other  proceed- 
ing where  an  oath  or  affirmation  shall  be  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the 
United  States,  shall,  upon  taking  such  oath  or  affirmation, 
knowingly  and  willingly  swear  or  affirm  &lsely,  he  shall 
be  deemed  guilty  of  perjury." 

Admitting  the  present  case  to  come  within  the  reach  of 
the  statute  just  quoted,  it  is  very  questionable  whether  the 
offense  is  sufficiently  charged  in  the  indictment 
The  act  of  1825  only  applies  to  cases  where  ''^the  ac-  *415 
cused  shall  have  knowingly  and  willingly  sworn 
falsely.  The  indictment  in  the  present  case  does  not  con- 
tain that  charge  in  express  terms.  True,  it  is  not  abso- 
lutely necessary  for  the  indictment  to  charge  the  offense 
in  the  precise  language  of  the  statute,  still,  the  substance 
of  the  statutory  definition  of  the  offense  must  be  contained 
in  the  indictment,  and  that  by  no  remote  or  doubtful  in- 
ference. 

The  indictment  in  the  preseut  instance  charges  the  de- 
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fendant  with  h2iymg falsely^  wickedly^  willfvUy^  and  oar- 
ruptly  s^oom  to  matters  which  were  inaccurate  and  false, 
to  the  knowledge  of  the  said  defendant.  Now,  it  would 
be  somewhat  hazardous  to  say  that  this  charge  coincides, 
even  in  substance,  with  the  definition  of  the  offense  aa  laid 
down  in  the  statute. 

But,  without  dwelling  longer  upon  the  form,  we  will 
proceed  to  the  substance  of  the  indictment.  We  do  not 
think  the  act  of  1825  reaches  this  case.  The  bankrupt 
law,  so  far  as  this  case  is  concerned,  seems  to  be  complete 
in  itself,  and  prescribes  its  own  penalties  for  violations  of 
its  provisions.  The  first  section  of  that  act  provides  for 
filing  the  petition  and  schedule  verified  by  the  oath  of  the 
bankrupt,  according  to  the  forms  prescribed  in  the  pres- 
ent case.  The  fourth  section  declares  ^^  that  if  any  such 
bankrupt  shall  be  guilty  of  any  fraud  or  willful  conceal- 
ment of  his  property,  or  rights  of  property,  or  shall  have 
preferred  any  of  his  creditors  contrary  to  the  provisions  of 
this  act,  or  shall  willfully  omit  or  refuse  to  comply  with 
any  orders  or  directions  of  such  Court,  or  to  conform  to 
any  other  requisites  of  this  act ;  or  shall,  in  the  proceed- 
ings under  this  act,  admit  a  false  or  fictitious  debt  against 
his  estate,  he  shall  not  be  entitled  to  any  such  discharge 
or  certificate.'*  Now,  the  first  section  of  the  act  requires 
the  bankrupt  to  set  forth,  under  oath;  a  list  of  his  credit- 
ors, and  also  a  schedule  of  his  own  property,  rights,  and 
credits,  so  that  he  cannot  be  "  guilty  of  any  fraud  or  will- 
ful concealment  of  his  property  or  rights  of  property ; '' 
nor  can  he  ^^  admit  a  false  or  fictitious  debt  against  his  es- 
tate," without  being  guilty  of  a  false  statement  equally  as 
palpable  as  that  for  which  the  defendant  in  the  present 
case  was  indicted,  still,  the  only  consequence  of  such  an 
act,  as  fixed  by  the  statute,  is,  that  the  bankrupt,  in  such 
case,  shall  not  be  entitled  to  his  discharge.  But  the  same 
section  goes  on  to  provide  that  such  bankrupt  shall,  at  all 
times,  be  subject  to  examination,  orally  or  upon  written 
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interrogatories,  "  and,  if  in  any  such  examination^  he  shall 
willfully  and  corruptly  answer  or  swear,  or  affirm  falsely. 
Tie  shall  be  deemed  guilty  of  perjury,  and  shall  he  pv/nishable 
iker^or,  in  like  mann-er  as  the  crime  of  perjury  is  now 
punishable  hy  the  laws  of  the  United  States^ 
*From  all  this  it  appears  that  the  statute  requires  *416 
the  petition  and  schedule  to  be  sworn  to ;  that  for 
any  fraud  or  willful  concealment  of  property  (the  real  of- 
fense charged  in  this  case),  he  is  to  be  prevented  from  ob- 
taining his  discharge ;  that  he  may  further  be  called  upon 
to  answer  categorically  to  interrogations ;  and  if,  upon 
such  interrogatories,  he  shall  answer  falsely,  he  shall  be 
panished  as  a  felon. 

The  statute  in  these  particulars  follows  the  rule  of  rea- 
son. The  petitioner,  from  rtiere  inadvertance,  and  with- 
out any  fraudulent  intent,  may  omit  to  state  some  of  his 
property,  rights,  and  credits.  This  would  certainly  not  be 
criminal,  yet  circumstances  might  very  possibly  be  such  as 
to  induce  a  jury  to  find  fraud  and  an  intenrional  misstate- 
ment where  none  in  fact  existed.  In  sMch  a  case  the  ap- 
plicant would  fail  to  obtain  his  discharge.  It  would  be  his 
misfortune,  and  nothing  more. 

Bat  the  humanity  of  the  law,  though  it  does  not  attempt 
to  prevent  all  misfortunes,  protects,  by  an  additional  bar- 
rier, from  the  conviction  or  imputation  of  crim^.  Before 
it  will  consign  the  petitioning  bankrupt  to  the  penitentiary, 
and  render  his  name,  forever  infamous,  it  requires  that  an 
opportunity  should  be  given  him  for  reflection,  and  that 
his  attention  should  be  directed  to  particular  points  by 
distinct  and  direct  interrogatories ;  and  if,  when  thus  ad- 
monished and  interrogated,  he  perseveres  in  his  false 
statements,  they  may  justly  be  presumed  willful,  and  pun- 
ished accordingly.  But  nothing  can  be  gathered  from  the 
bankrupt  act  to  show  that  Congress  intended  such  extreme 
punishment  to  be  inflicted  for  mere  errors  in  the  original 
schedule,  although  circumstances  might  induce  the  belief 
that  such  errors  were  intentional. 
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fendant  with  having /a?  ^  ■  Jf  been  adverted  to,  the 
ruptly  sworn  to  matte  '  ,  V^fon,  after  providing  for 
to  the  knowledge  of  i-/^®  nsed  in  the  proceeding 

be  Sonne  what  hazar      ^ .  /  /  >/  '^  if  any  person  shall  falsely 
even  in  substance      ^^V^r,  or  affirm  in  any  hearing,  or 
down  in  the  stat      '•'^V'^z/er,  or  in  any  proceeding  in  such 
But,  without     ^  '^''^iT before  any  commissioner,  he  shall 

proceed  to  t'     ,^^'^^^//?ed"^yj"  *<^- 

think  the  a      yj*.the^efoTe^.  that  it  was  the  intention  of 

law,  so  far  yv'^,^,^e  complete  in  itsell  so  far  as  it  relates 
in  itself,  ^^(^presenty  and  not  to  fall  back  for  a  sanction 
its  prov       'p^'^^1825. 

filing  ^^ujia  t^®  argument  why  was  the  petition  and 
bank         'jiii^  i^  to  be  sworn  to,  if  false  swearing  was  not 


ent         J^^  '^ed&B  a  crime.     The  same  enquiry  might  be 

bp         A*^/!,  official  oaths  and  many  others,  none  of  which 

r         j/'A  cfipposed  to  render  the  affiant  liable  to  punish- 

r^^'^^flf/br  perjury.     In  all  these  cases  it  is  doubtless 

^j^^  object  of  *the  legislature  to  throw  a  moral  sanc- 

*^  '^/^D  around  the  transaction,  and  such  was  probably 

,g0  in  the  requirement  of  the  bankrupt  act  we  have 

^  -considering.    At  all  events  men  ought  not  to  be  sent 

^Ijq  penitentiary  merely  on  the  strength  of  such  an  ar- 

\fith  at  least  equal  reason  it  may  be  asked  why  Con- 
greBB  should,  in  the  bankrupt  act  itself,  have  provided  pun- 
jghment  for  false  swearing  in  certain  of  the  proceedings 
ander  that  act,  if  it  was  their  intention  that  all  these  of- 
fenses should  be  punishable  by  the  act  of  1825.     Penal 
statutes  should  leave  nothing  in  doubt.    No  man  should 
be  punished  unless  in  accordance  with  the  clear  intention 
of  the  law.     Where  a  statute,  after  enumerating  certain 
offences,  declares  that  a  portion  of  them  shall  be  punish- 
able as  perjury,  the  fair  presumption  is  that  the  others 
were  not  intended  to  be  so  punished.     The  inclusion  of 
one  portion  is  the  exclusion  of  the  other,  and  as  the  inten- 
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4. 


"S 


It 


upt  act  itself  (the  latest  statute)  is  the 
jtre  to  regard  in  the  decision  of  this  case,  we 
chat  the  offence  charged  in  the  indictinent  is 
able  as  perjury, 
lent  affirmed. 


Benjamin  8.  Roberts,  plaintiff  in  error,  v.  Samuel 
Smith  &  Arthur  Halfkrty,  defendants  in  error. 

Error  to  Lee, 

A  Jadgment  for  a  ^eater  amount  than  that  contained  in  the  bill  of  par- 
ticulars is  erroneous.  This  would  be  cured  by  a  remittitur^  but  the 
Supreme  Court  will  not  order  that  to  be  done. 

An  informal  oath  administered  to  a  jury,  although  the  informality  ap- 
pearing may  be  a  clerical  mistake,  cannot  be  disregarded. 

• 

This  was  an  action  of  assumpsit  and  attachment,  insti- 
tuted by.Samuel  Smith,  who  sued  for  the  use  of  Arthur 
Halferty,  against  Benjamin  S.  Roberts.  The  bill  of  par- 
ticulars appended  to  the  declaration  was  for  work  and  labor 
amounting  to  $87.50.  Publication  was  made  and  proven, 
and  property  attached.  And  at  the  April  term,  1843,  the 
defendant  having  made  default  the  case  was  submit- 
ted to  a  jury,  "  who  were  *impannelled  and  sworn  *418 
to  assess  the  damages  of  said  plaintiff  at  ninety-two 
dollars  and  seventy -five  cents  "  (as  set  out  in  the  record). 

A  judgment  was  rendered  for  that  amount,  and  costs, 
against  the  defendant. 

Roberts  brought  up  the  case  upon  a  writ  of  error. 

Assignment  of  errors. 

1.  1  he  declaration  in  said  suit  and  the  matters  therein 
contained  are  not  sufficient  in  law  to  maintain  the  said 
action.  Stephen's  Pleadings,  304,  and  note  to  2d  appen- 
diz,  page  150 ;  1  Ohitty'a  Pleadings,  3. 
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2.  There  is  nothing  of  record  in  the  said  8uit  showing 
that  the  said  Arthur  Halferty  was  in  any  manner  benefi- 
cially or  legally  interested  in  the  account  of  the  said  Sam- 
uel Smith,  upon  which  said  action  was  brought. 

See  authorities  cited  above,  and  6  John.  R.  818 ;  6  Mis- 
souri Rep. ;  Barnes,  239 ;  1  Term.  Rep.  62 ;  2  Show. 
Pothier,  815,  No.  180. 

3.  That  the  judgment  suit  in  said  record  is  entered  up, 
and  the  pleadings  in  the  case  are  iusofScient  to  bar  said 
Smith  in  another  suit  upon  the  same  account,  nothing  in 
said  record  and  pleadings  showing  that  said  Smith  author- 
ized said  suit  or  assigned  to  said  Halferty  any  interest  or 
right  in  the  account  sued  upon. 

See  same  authorities  and  Yanness'  opinion  in  the  case 
of  Denton  t>.  Noyes,  6  John.  R.  816. 

4.  That  the  judgment,  record,  and  pleadings  do  not 
show  a  right  of  action  on  the  part  of  said  Arthur  Halferty, 
who  is  the  beneficiary  in  the  suit.  1  Chit.  PI.  2 ;  Stephen's 
PL  804. 

5.  The  affidavit  upon  which  the  attachment  issued  does 
not  allege  that  anything  is  due  said  Smith  or  Halfferty  from 
the  defendant  in  the  suit  below,  as  required  by  statute. 

6.  The  affidavit  alleges  an  indebtedness  of  eighty-sevon 
dollars  and  fifty  cents,  or  thereabouts,  and  judgment  was 
entered  for  ninety-two  dollars  and  seventy-five  cent?*,  dam- 
ages. 

7.  The  jury  impannelled  to  assess  the  damages  were 
sworn  to  assess  the  damages  at  $92.75. 

8.  Notice  of  publication  was  not  proved  until  three  days 
after  the  default. 

B.  S.  Roberts,  in  pro.  per. 

MiLLEK  &  Galbraith,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. —  Of  all  the  errors 
assigned  in  this  case  there  are  only  two  which  seem  worthy 
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of  much  consideration.  One  of  these  is  that  the  ver- 
dict was  for  a  larger  amount  than  that  ^claimed  by  *419 
the  plaintiff.  The  bill  of  particulars  attached  to  the 
declaration  only  demanded  eighty-seven  dollars  and  fifty 
cents,  without  any  claim  for  interest.  This  must  limit  the 
amount  of  the  recovery,  and  the  verdict  for  ninety-two 
dollars  and  seventy -five  cents  was  erroneous. 

It  is  true  this  would  be  cured  by  a  remittitur,  but  as  the 
defendant  is  not  represented  here  we  cannot  take  it  upon 
ourselves  to  direct  such  a  step  to  be  taken. 

Another  error,  which  we  think  substantial,  is  found  in 
the  oath  of  the  jury  as  set  forth  in  the  record,  and  though 
this  is  doubtless  a  clerical  error,  it  is  there  and  uncorrected, 
and  we  cannot  disregard  it. 

Judgment  set  aside  and  case  remanded  for  further  pro- 
ceedings. 


Joseph  M.  Pabker,  plaintiflf  in  error,  v.  Richard 
Stewart,  defendant  in  error. 

Error  to  Jefferson. 

On  a  petition  for  partition  of  land,  held  in  oonunon,  it  is  error  to  dia- 
miss  the  petition  upon  the  answer  admitting  the  truth  of  all  the 
allegations  in  the  bill,  but  setting  forth  in  avoidance  an  agreement 
between  the  parties  by  parol,  to  divide  the  tract  in  a  particular  man- 
ner, and  tendering  a  deed  to  and  demanding  one  from  the  petitioner. 

Parker  filed  his  petition  for  the  partition  of  a  tract  of 
land  which  he  claimed  to  own  jointly  with  Stewart  The 
latter  answered  to  the  petition,,  confessing  all  the  facts  set 
out  in  it,  and  alleging  fiirther,  by  way  of  avoidance  of  the 
costs,  that  the  petitioner  had  always,  before  the  filing  of 
the  petition,  refused  receiving  a  conveyance  from  him  for 
—  70 
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hi8  share  of  the  land,  although  he  had  repeatedly  oflPered 
Lim  one,  and  had  also  refused  to  execute  a  conveyance  to 
the  defendant  for  his,  Stewart's,  half  of  the  land,  when  de* 
sired  to  do  so.  To  this  there  was  a  general  replication ; 
and  upon  the  hearing  of  the  cause  at  September  term,  1842, 
the  petition  was  dismissed,  with  costs. 

To  reverse  this  order,  Parker  sued  out  his  writ  of  error, 
and  has  assigned  for  error: — 

1.  The  Court  erred  in  dismissing  the  complainant's  bill 

2.  The  Court  erred  in  refusing  the  partition   prayed 

for. 
♦420  *3.  The  Court  erred  in  trying  said  cause  without  a 
jury ;  no  issue  was  entered  on  the  record  to  be  tried. 

Hall  &  Shupflbton,  for  plaintiff  in  error. 

Obiices  &  Stars,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. — This  was  a  petition 
for  the  partition  of  lands  under  the  statute.  All  that  is 
required  by  law  is  sot  forth  in  the  petition.  The  answer 
of  the  defendant  admits  the  truth  of  all  the  allegations  of 
the  petition,  but  sets  forth  in  avoidance  thereof  an  agree- 
ment between  the  parties  to  divide  the  tract  in  a  particular 
manner.  To  this  there  is  a  general  replication,  and  the 
whole  case  submitted  to ,  the  Court  on  petition,  answer, 
replication,  and  testimony.  The  Court  dismissed  the  peti- 
tion, whereupon  an  appeal  was  taken  to  this  Court. 

The  defense  set  up  by  the  defendant  not  being  respon- 
sive to  the  bill,  requires  to  be  proved.  The  testimony  fails 
to  sustain  that  defense.  The  evidence  is  almost  entirely 
limited  to  Parker^s  admissions,  and  those  admissions  prove 
too  much.  They  show  that  the  agreement  between  the 
parties  was  that  if  Stewart's  share  of  the  tract  embraced 
any  of  Parkers  improvement,  that  he,  Stewart,  was  to  con- 
vey to  Parker  at  a  stipulated  price  all  of  such  improve- 
ment thus  embraced ;  that  Parker  had  offered  to  oonvey 
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ia  accordance  with  the  terms  of  such  agreement,  but  that 
Stewart  had  refused  to  do  so.  Ilavinor  refused  to  comply 
with  that  agreement,  lie  is  certainly  in  no  condition  to 
avail  himself  thereof  as  a  defense.  The  decision  of  the 
Court  below  dismissing  the  petition  was,  therefore,  erro- 
neous. 

Decree  of  dismissal  set  aside  and  case  remanded  to  the 
District  Court  of  Jefferson  county. 


Mart  Stratton,  plaintiflT  in  error,  v.  Samuel   Shin- 

TAFFTER,  defendant  in  error. 

Error  to  Cedar. 

« 

The  writ  and  recognizance,  op  a  complaint  in  bastardy,  should  be  in 
the  name  of  the  United  States  on  the  complaint  of  the  female. 

*Thifl  was  an  action  of  bastardy,  brought  in  the  name  *421 
of  Mary  Stratton,  against  Samuel  Shintaffter,  and  the 
proceedings  were  quashed  in  the  Court  below  on  the  fol- 
lowing motion. 

"  1.  That  the  suit  is  brought  in  the  name  of  Mary  Strat- 
ton, whereas  the  same  should  be  in  the  name  of  the  Uni- 
ted States. 

^^  2.  The  warrant  is  informal  and  illegal,  and  not  author- 
ized by  law. 

^^  3.  The  recognizance  is  not  sealed  by  the  person  who 
signed  the  same,  and  the  penalty  thereof  is  made  payable 
to  Mary  Stratton,  whereas  it  should  be  made  payable  to 
the  TTnited  States,  &c." 

To  reverse  this  judgment  the  plaintiiF  has  sued  out  a 
writ  of  error  from  this  Court. 

J.  P..  &  E.  Cook,  for  plaintiff  in  error. 
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Pbestow  &  Hastings,  for  defendant  in  error. 

Per  Cubiam,  Mason,  Chief  Justice. —  The  question  pre- 
sented in  this  case  is  relative  to  the  proper  parties  to  a 
prosecution  under  the  bastardy  act  The  current  of  opin- 
ion in  the  states,  under  similar  statutes,  seems  to  be  in  ao- 
cardance  with  the  decision  below,  and  although  there  seems 
to  be  no  great  degree  of  principle  involved  in  the  matter, 
we  think  the  better  title  for  a  suit  of  this  kind  is,  The  United 
States  on  the  complaint  ot  A  li  v.  C  D.  The  case  from 
Wright's  Ohio  Eeports  which  is  principally  relied  upon  by 
the  counsel  for  the  plaintiff  in  error,  would  even  seem  to 
sanction  such  a  mode  of  entitling  the  suit. 

Judgment  aflSrmed. 


Thomas  Darlington,  plaintiff  in  error,  v.  John  C.  Ibwot, 

defendant  in  error. 

Error  to  Mvscatirhe, 

There  is  no  authority  for  issuing  a  capias  merely  that  it  may  act  as  tbe 
basis  for  an  attachment  when  the  defendant  is  already  in  Court  And 
a  motion  to  quash  the  same  may  be  made  after  a  plea  in  abatement 
to  the  attachment  {jg). 

The  facts  in  this  case  are  these.  Darlington  had  sned 
Irwin  for  slander,  and  pending  this  action  he  filod  an 
*422  affidavit  that  he  believed  that  *Irwin  would  leave 
the  territory,  or  remove  his  property  before  judg- 
ment in  the  action  could  be  had,  or  that  he  would  other- 
wise abscond,  so  that  the  process  of  the  Court,  after  judg- 
ment, could  not  bo  issued,  and  prayed  the  Court  that  a 

isi)  A  eofiM  issues  in  no  civil  action  under  the  Revision  of  1800. 
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capias  might  issne  and  he,  Irwin,  be  held  to  bail.  And  a 
capias  was  consequently  awarded,  the  defendant  arrested, 
and  held  to  bail  in  the  sum  of  five  hundred  dollars. 

The  said  Darlington  then  filed  an  affidavit  for  an  attach- 
ment against  Irwin,  which  was  also  ordered  and  property 
attached. 

Irwin  appeared  in  Court  and  pleaded  in  abatement  to 
the  attachment.  And  subsequently,  by  attorney,  he  moved 
to  quash  the  writ  of  attachment  and  capias,  which  motion 
was  sustained. 

Darlington  brings  the  case  to  this  Court  on  a  writ  of  er- 
ror, and  assigns  for  error : — 

1 .  That  the  Court  below  sustained  the  motion  of  the  de- 
fendant to  quash  the  writ  of  attachment  and  capias. 

2.  That  the  Court  below  did  quash  and  set  aside  the  said 
writ  of  attachment  while  there  was  a  plea  in  and  undis- 
posed of. 

Carlston  &  WooDWABD,  for  plaintiff  in  error. 

Hastikos,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice. —  We  think  the 
capias  in  this  case  was  improperly  issued  and  the  attach- 
ment resting  thereon  must  fall  with  it.  We  know  of  no 
authority  for  issuing  a  capias  merely  that  it  may  act  as  the 
basis-for  an  attachment,  and  when  the  defendant  was  al- 
ready in  Comrt.  It  is  true  there  may  often  be  instances 
where  the  circumstances  which  would  justify  the  affidavit 
necessary  for  the  issuing  of  a  capias  only,  develope  tliem- 
selves  subsequent  to  the  commencement  of  the  suit,  but 
this  is  a  proper  subject  for  the  consideration  of  the  legisla- 
ture. 

It  is  objected  that  the  motion  to  quash  was  not  made 
until  after  a  plea  in  abatement  to  the  attachment  had  been 
filed.    This,  at  all  eventSi  would  be  no  objection  to  a  mo- 
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//ifall  of  this  carried  the 


Prbstow  &  Hastings,  for  def    J^^^  j^^  j^,^  attadiiuent  in 

ie  amount  of  hail,  and  con- 
Pek  Cubiam, Mason,  Cair    ^^^^^^  ^^.^ ^^. attachment  may 
sented  in  this  case  is  rela'   ^^  ^^  ^^^^^^^  ^ 
prosecution  under  the  br 
ion  in  the  states,  unde     ; 
cardance  with  the  de\, 

to  be  no  great  dejr    '         

we  think  the  bet* 

States  on  the 

Wright's  Oh'       j  JoHKSON  AND  OTHERS,  plaintiffs  in  er- 

the  counsel    .^'p^j^gp  g^^TES,  defendant  in  error, 
sanction  f     ^'^  P 

Judgr  Error  to  Mxiscatine. 

.mnirresB  of  the  28th  of  February,  17M,  is  the  only  act  rcg- 

^><^;ftesof  marshals  of  territories;  the  act  of  1841  relates  only 

^^  allowbd  for  summoning  the  jury. 

^'^indS  in  error  must  not  only  show  error,  but  he  must  flfiow 

"         /y  ^rfors  which  have  done  him  substantial  injury,  before  he  can 

^$  reversal  of  the  judgment  below  (h). 

.Us  was  an  action  of  debt  brought  by  the  United  States 

Lt  Thomas  B.  Johnson  and  his  securities,  as  marsha 

to  territory  of  Towa.    Judgment  was  rendered  again« 

iendants  in  the  Court  below.     During  the  trial  the  fol- 

/airing  bill  of  exceptions  was  sealed  :— 

«  Be  it  remembered,  that  on  the  trial  of  this  cause  up- 
on the  26th  day  of  June,  1844,  being  an  adjourned  day  oi 
the  April  term  of  the  District  Court  of  Muscatine  coantj 
it  became  a  material  question  wliich  of  the  several  acU  ot 
Congress  regulated  and  fixed  the  ^onpensation  and  e 
which  a  marshal  of  this  territory  is  entitled  to,  heCJ 
charged  the  jury  that  the  act  of  Congress  fSSBedJ^^ 

(h)  Bae  Fanning  «.  McCrancy,  ante,  898,  note  (fi). 
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July  act  of  Congress  regulating 
.s  and  charges  which  a  marshal  of 
atled  to  for  his  services  at  this  time, 
tigress,  passed  the  Sd  March,  1S41,  was 
limit  the  ultimatum  of  the  marshal's  fees 
^  all  the  jury  at  any  one  term,  to  thirty  dol- 
*  of  fifty  dollars,  by  the  provisions  of  the  first 
^  %,.  The  Court  also  charged  the  jury  that  the  examin- 

.nd  allowance  by  one  of  the  judges  of  this  territory, 
,or vices  rendered  the  government,  and  a  certificate  from 
4ie  of  the  clerks  of  the  Court,  that  such  services  were  ren- 
dered, did  not  amount  to  a  prima  facie  evidence  of  the 
rendition  of  said  services  by  the  -marshal,  so  as  to  throw 
the  burthen  of  the  proof  on  the  government  or  the  other 
party,  to  all  of  which  ruling  and  charging  of  the  Court  the 
defendant,  by. his  counsel,  excepts  and  prays  the  Court  to 
sign  this,  his  bill  of  exceptions,  which  is  accordingly  done. 

"  J.  WILLIAMS,  Judge:' 

*LowE  &  Hastings,  for  plaintiffs  in  error.  *424 

Dbshleb  &  WooDWAED,  for  defendant  in  error. 

Pbb  Cubiah,  Mason,  Chief  Justice. —  On  the  first  point 
as  set  forth  in  this  bill,  we  think  there  was  no  error  in  the 
charge  of  the  Court;  at  least  none  which  is  shown  to  have 
been  material.  We  think  the  act  of  1811  does  not  in  any 
respect  affect  the  fees  of  the  marshal  of  this. territory.  That 
act,  so  far  as  it  relates  to  the  marshaPs  fees,  was  made  for 
the  states,  and  for  them  only.  No  allusion  is  made  therein 
to  the  territories,  and  by  analogy  to  decisions  under  stat- 
utes of  a  similar  character  in  this  respect,  is  only  applicable 
to  the  states. 

It  is  true  our  organic  act,  taken  in  connection  with  the 
organic  act  of  Wisconsin,  gives  to  our  marshal  the  same 
fees  as  are  allowed  to  the  marshal  of  the  northern  district 
of  New  York,  but  this  we  believe  refers  to  the  fees  of  that 
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officer  as  then  allowed.  No  change  can  be  made  in  the  fees 
of  the  marshal  of  this  territory,  except  by  a  statute  made 
applicable  to  him  directly.  The  act  of  1841  would  not 
even  limit  the  fees  of  our  marshal  to  thirty  dollars  for  any 
one  term,  as  the  Conrt  below  seemed  to  intimate,  bat  even 
if  there  was  error  in  this,  there  is  nothing  on  the  record  to 
show  any  materiality  in  such  error. 

The  other  charge  in  relation  to  the  force  and  effect  of  a 
judicial  certificate  of  services  rendered  by  the  marabal,  is 
not  shown  to  be  material,  and  the  exception  thereto  would 
be  unavailing,  however  erroneous  it  might  have  been.  If 
made  in  relation  to  charges  for  transporting  funds  as  stated 
in  the  notice  of  set-off  of  the  defendant  below,  the  instme- 
tion  of  the  Court  was  correct  But  if  made  in  relation  to 
any  matters  embraced  in  the  fourth  section  of  the  act  of 
May  8,  1792  (1  Story's  laws,  259) ;  we  thiukthe  instruction 
was  erroneous.  It  is  the  business  of  the  plaintiff  in  error 
to  make  out  a  full  case.  He  must  not  only  show  errors, 
but  he  must  show  those  which  have  done  him  substantial 
injury  before  he  can  ask  for  a  reversal  of  the  judgment  be- 
low. Failing  to  do  so  in  the  present  case,  the  judgment 
below  will  be  affirmed. 


'''425  '''Alpheus  Wight  v.  Isaac  Z.  Shuck« 

Appeal  from  Louisa. 

A  note  payable  two  yean  after  date,  "  to  bear  interest  at  fifty  per  cent 

from  due  until  paid  *'  is  not  n8uriou8,(i'). 

This  was  a  bill  to  foreclose  a  mortgage  to  secure  the 
payment  of  the  note  set  forth  in  the  opinion.    The  bill  was 


(i)  Approved  and  followed  in  Gower  A  Holt  «.  Carter  A  Shattoc^  S 
lMfa»  Mi;  WUmo  «.  Dmo,  10 Jowii  iSa 
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dismissed  for  the  want  of  equity,  and  au  appeal  taken  to 
this  Court. 

Spbinger  &  Lows,  for  plaintiff. 

RoBEB,  for  defendant. 

Feb  Cubiah,  Mason,  Chief  Justiob.  — The  first  question 
to  be  considered  in  this  case  is,  whether  the  contract  was 
usurious.  The  note  filed  as  an  exhibit  and  fur  the  payment 
of  which  the  mortgage  was  executed,  reads  as  follows  :  — 

"  Two  years  after  date,  I  promise  to  pay  A.  Wight,  or 
bearer,  the  sum  of  three  hundred  dollars,  lawful  money  of 
the  United  States,  for  value  received,  to  bear  interest  at 
fifty  per  cent  from  due  until  paid. 

'aSAAC  Z.  SHUCK." 

We  think  there  was  no  usury  in  this  contract.  If  the 
maker  paid  the  money  at  the  end  of  two  years,  no  interest 
is  to  be  paid  at  all.  It  would  be  contrary  to  all  reason  and 
justice  to  allow  him  to  violate  his  agreement  by  not  paying 
at  that  time,  and  then  set  up  a  consequence  of  his  own 
breach  of  the  contract  as  a  protection  against  all  liability 
thereon.  The  authorities  cited  by  the  defendant,  especial- 
ly 8  Bacon's  Abridgment,  515-6,  are  directly  in  point,  and 
conclusive.  Chitty,  in  his  work  on  contracts,  also  enters 
into  a  fnll  description  of  this  subject  and  comes  to  a  like 
conclusion.     See  Chitty  on  Contracts,  235. 

Upon  the  other  point,  whether  if  usurious  it  would  have 
vitiated  the  whole  contract,  the  authorities  are  conflicting. 
Not  feeling  fully  satisfied  as  to  the  true  rule  on  that  sub- 
ject, we  shall  leave  that  question  open  until  a  case  shall 
arise  rendering  its  decision  necessary. 

The  decree  of  the  Court  below  will  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


—  71 


662  8UPEEME  COUET  OF  IOWA. 

Benjamin  S.  Roberts  «.  Samuel  Smith  and  Alfred  Halferty. 

*426  *Benjamin   S.  Roberts    v.  Samuel  Smith  and 

Alfred  Halferty. 

Appeal  frcnn  Lee. 

If  a  suit  at  law  should  be  brought  by  A  for  the  use  of  B,  against  C, 
during  the  absence  of  A,  and  without  authority  from  B,  and  judg- 
ment had,  C  would  hare  equitable  grounds  to  enjoin  the  judgment. 

The  only  point  incidentally  determined  and  the  facts  of 
the  case  are  set  forth  in  the  opinion  of  the  Court. 

At  the  October  terra,  1844,  of  the  District  Court  of  Lee, 
the  following  decree  was  made  in  this  cause :  — 

"On  this  day  came  the  said  complainant  by  B.  S.  Eob- 
erts,  his  solicitor,  and  the  said  defendants  by  D.  F.  Mil- 
ler, their  solicitor,  and  after  argument  of  said  counsel,  it  Ib 
ordered,  adjudged,  and  decreed  by  the  Court  that  the  in- 
junction in  this  suit  be  dissolved,  and  that  execution  issue 
in  this  suit  for  costs,  as  a  suit  at  common  law." 

From  which  the  complainant  appealed  to  this  Court. 

Per  Curiam,  Mason,  Chief  Justice.  —  This  was  a  bill 
filed  to  enjoin  proceedings  at  law  in  a  suit  brought  in  the 
name  of  Smith  for  the  use  of  Halferty,  against  Roberts, 
the  complainant.  The  only  matter  set  forth  in  the  bill 
which,  if  true,  would  entitle  the  complainant  to  relief,  is 
the  allegation  that  the  suit  was  brought  in  the  absence  of 
Smith,  and  without  any  authority  from  him,  and  that  Hal- 
ferty had  no  such  interest  in  the  claim  sued  upon  as  to  en- 
title him  to  institute  the  suit  in  that  manner.  No  irregu- 
larity, or  even  error,  apparent  upon  the  record,  will  support 
this  proceeding,  for  in  such  cases  the  law  has  provided  a 
different  and  an  adequate  remedy. 

But  the  above  allegation  in  the  bill  is  met  by  a  denial  in 
the  answer  of  the  defendant,  Halferty,  who  states  that  the 
account  on  which  the  suit  at  law  was  instituted  had  been 
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duly  assigned  to  bim  for  a  valuable  consideration,  and  tbis 
allegation  is  supported  by  tbe  testimony.  This  gave  bim 
a  rigbt  to  sue  in  tbat  form.  Tbe  decree  of  tbe  Court  dis- 
missing tbe  bill  was,  therefore,  correct,  and  must  be  affirm- 
ed, wbicb  is  accordingly  done. 


*Samuel   Shuffleton  and   John   A.    Pitzer  v.  *427 

George  W.  Jenkins. 

From  Jefferson. 

Where  the  condition  of  a  title  bond  is  that  the  deed  is  to  be  made,  pro- 
vided that  the  money  is  paid  by  a  particular  day,  and  the  money  is 
not  paid,  the  bargainee  cannot  file  his  bill  for  a  specific  performance. 
Time  is  the  essence  of  such  a  contract  (J). 

Tbis  was  a  bill  for  tbe  specific  performance  of  an  agree- 
ment for  tbe  conveyance  of  tbe  east  balf  of  S.  W.  quarter 
•  of  tbe  N.  E.  quarter  of  section  25,  townsbip  Y2,  N.  of  E. 
10  W.  Tbe  bill  alleges  that  on  tbe  13tb  of  Marcb,  1843, 
the  said  defendants  executed  to  complainants  a  bond  con- 
ditioned to  convey  to  said  complainants  on  or  before  tbe 
7tb  of  April,  1843,  the  said  land,  provided  that  tbe  com- 
plainants should  pay  tbe  said  defendant,  on  or  before  tbe 
day  specified,  tbe  sum  of  $25.00.  Tbe  bill  further  alleges 
tbat  the  defendant,  at  tbe  time  of  executing  said  bond,  was 
in  tbe  employ  of  one  E.  Manning,  and  tbat  said  defendant 
should  have  said  that  be  borrowed  said  sum  of  monev  from 
his  employer  to  enter  tbe  land;  tbat  the  complainants  wait- 

(§)  When  time  is  of  the  essence  of  the  contract,  see  Garretson  t).  Van- 
loon,  8  Gr.  128 ;  Armstrong  d.  Pierson,  5  Iowa,  817 ;  Davis  «.  Stevens, 
3  Iowa,  158;  Young  «.  Daniels,  2  Iowa,  126 ;  Tomlinson  v.  Smith  d  dJL, 
t5.  89;  Usher  o.  Livermore,  id.  117 ;  Brink  o.  Morton,  i&.  411 ;  Mathews 
«.  Gilliss,  1  Iowa,  242. 
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ed  on  said  Manning,  who  informed  them  that  he  should 
not  want  the  money  until  he  should  start  east  to  purchase 
goods,  and  that  about  the  time  said  Manning  had  men- 
tioned, the  complainants  again  waited  on  him  and  express- 
ed a  wish  that  defendant  should  make  a  deed  to  said  land, 
and  hand  the  same  to  one  Cornelius  Keifer,  who  would 
pay  said  defendant  the  consideration  money'.  The  bill 
further  states  that  the  deed  was  not  executed,  nor  the 
money  called  for,  as  they  had  proposed  to  said  Manning. 

The  bill  further  alleges  that  on  the  30th  August,  1843, 
a  tender  of  said  money  was  made  to  defendant,  and  a 
deed  demanded,  which  was  refused. 

The  bill  concludes  with  a  prayer  for  a  specific,  perform- 
ance. 

The  defendant  demurred,  because, — 

1.  The  complainants  did  not  show  by  their  bill  that  they 
complied  with  the  condition  of  said  bond. 

2.  Complainants  did  not  show  by  their  bill  that  they  ob- 
tained an  extension  of  the  time  on  said  bond  from  said 
Jenkins. 

3.  Complainants  did  not  show  that  said  Manning  agreed 
to  give  an  extension  of  time  for  the  payment  of  said  sum 

of  money. 
*428  *4:.  Complainants  did   not  show  by  their  bill  that 
Keifer  ever  waited  on  said  defendant  and  tendered 
to  him  said  sum  of  money  and  demanded  said  deed. 

5.  That  said  bill  did  not  show  a  mutuality  of  contract 
between  said  parties. 

The  demurrer  was  sustained,  and  the  complainants  seek 
to  reverse  the  decision  in  the  Court  below  on  a  writ  of 
error. 

Errors  assigned :  — 

1.  The  Court  below  erred  in  dismissing  complainant's 
bill. 

2.  The  Court  erred  in  dismissing  complainant's  bill. 

Hall  &  Mili^,  for  plaintiffs. 
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Negus  &  Achison,  for  defendant. 


Per  Curiam,  Mason,  Chief  Justice.  —  We  think  in 
this  case  that  time  was  of  the  essence  of  the  contract.  The 
condition  of  the  bond  was  that  the  deed  was  to  be  made, 
provided  the  money  was  paid  by  a  particular  day.  Had 
any  part  of  the  purchase  money  been  paid,  or  had  any 
note  or  other  security  lor  the  payment  of  the  money  been 
given  to  the  defendant,  the  case  would  have  presented  a 
very  different  aspect  But  as  the  case  standi,  the  obligation 
is  all  upon  one  side.  If  they  pay  the  money  by  the  time 
specified,  he  is  to  make  the  deed,  but  there  is  nothing  to 
compel  them  to  pay  the  money.  It  would  be  wholly  un- 
just to  allow  them  to  hold  this  contract  over  the  head  of 
Jenkins  for  an  indefinite  period  of  time,  to  be  enforced  if 
the  lands  increase  in  value,  and  to  be  neglected  if  they 
should  decrease. 

The  complainants  will  have  sustained  no  injury  from  the 
rescission  of  the  contract.  They  have  paid  nothing ;  they 
are  bound  for  nothing.  They  have  failed  to  pay  the  money 
by  the  day  stipulated  and  they  show  no  equitable  grounds 
for  the  interference  of  a  Court  of  chancery. 

The  decree  of  the  Court  below  will  be  affirmed. 


•John  Carothers  et  ah  plaintiffs  in  error,  v.  *429 
WraxAM  Green,  defendant  in  error. 

Error  to  Johnson, 

Where  a  true  copy  of  the  note  saed  upon  is  appended  to  the  declara- 
tion, a  variance  in  the  description  in  setting  out  the  same  cannot  be 
taken  advantage  of  upon  a  writ  of  error. 

This  was  an  action  of  assumpsit  on  a  note  for  two  hun- 
dred dollars,  brought  by  Green  against  John,  William, 
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James,  and  H.  Carotbers.  The  note  was  payable  to  E.  J. 
Kidder,  or  bearer.  Judgment  was  rendered  at  January 
term,  1843,  for  tbe  plaintiffs  for  $282. 

On  the  trial  the  defendants  objected  to  the  introduction 
of  the  note  on  account  of  a  variance  between  said  note 
and  the  note  described  in  the  declaration,  which  objection 
was  overruled  by  the  Court,  and  the  note  admitted  as  evi- 
dence in  support  of  the  plaintiff's  special  count.  To  which 
the  defendants  excepted. 

John  Carotbers  sued  out  his  writ  of  error  from  this 
Court. 

HASTmas,  for  plaintiffs  in  error. 

Lowe,  for  defendant  in  error. 

Per  Cubiam,  Mason,  Chief  Justice.  —  Although  several 
errors  are  assigned  in  this  case,  only  one  has  been  insisted 
on  in  the  argument.  It  is  urged  that  the  note  ought  not 
to  have  been  received  in  evidence  on  account  of  a  variance. 
There  is  no  variance  between  the  note  and  the  copy  ap- 
pended to  the  declaration,  and  we  have  often  held  that 
where  such  is  the  case  no  objection  can  be  made  on  the 
trial  on  account  of  a  variance  between  the  note  described 
in  the  declaration  and  that  offered  in  evidence. 

Judgment  affirmed. 


*430  *HosEA  W.  Gray,  plaintiff  in  error,  v-  Lewis  D. 
Phillips,  for  the  use  of  Kenedy,  defendant  in 
error. 

Error  to  Linn. 

A  judgment  may  be  rendered  without  any  finding  for  the  plaintiff  by 
the  Court  upon  the  issue  Joined. 
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Where  the  whole  matter  is  submitted  to  the  Court,  there  seems  no  ne- 
cossit  J  of  making  a  fonn&l  report  from  itself  to  itself. 

The  verdict  of  the  jury  is  for  the  purpose  of  informing  the  Court  for 
which  party  and  for  what  amount  to  render  judgment. 

Where  a  nominal  plaintiff  assigned  away  all  his  interest  in  the  note 
sned  on,  it  was  held  not  sufficient  to  defeat  the  action.  The  objec- 
tion could  only  serve  as  the  basis  of  a  motion  to  secure  costs. 

The  holder  of  a  note  endorsed  in  blank  has  a  right  to  sue  in  the  name 
of  the  blank  endorser  for  his  use. 

An  endorsement  upon  a  note  which  is  not  material  to  the  success  of 
the  action,  need  not  be  set  forth  in  giving  a  copy  of  the  instrument. 
But  where  the  suit  is  brought  by  the  endorsee  against  the  maker,  the 
endorsement  is  a  material  part  of  it,  and  must  be  set  forth  (a). 

This  was  an  action  of  assumpsit  brought  by  Lewis  D. 
Phillips  for  the  use  of  Samuel  H.  Kenedy  against  Hosea 
W.  Gray,  upon  a  note,  of  which  the  following  is  a  copy  :  — 

"By  the  first  day  of  January,  A.  D.  1842,  I  promise  to 
pay  to  A.  Tiramons  the  sum  of  one  hundred  dollars. 

"H.W.  GRAY. 

"  March  17,  1841." 

Endorsed,  "John  Ridgeway,  without  recourse  on  me, 
A.  Timmons  —  pay  Lewis  D.  Phillips,  J.  Ridgeway." 

The  declaration  contained  two  special  counts,  but  no 
plea  appears  of  record. 

At  September  term,  1843,  the  record  shows  that  the 
parties  appeared  by  their  attorneys  and  agreed  to  submit 
both  the  lawand  the  fact  to  the  Court,  "  Whereupon,  an 
issue  being  joined,  the  Court,  after  being  fully  advised  in 
the  premises,  by  hearing  the  testimony  oflTered  upon  both 
sides,  and  the  argument  and  allegations  of  the  counsel,  it  is 
considered  by  the  Court  that  the  plaintiff  have  and  re- 
cover of  the  defendant  the  sum  of  one  hundred  and  eight 
dollars,  his  damages,"  &c. 

*The  bill  of  exceptions  shows  that  when  the  case  *431 
came  on  for  trial,  the  right  to  a  jury  was  waived  by 

(a)  See  Conyngham  v.  Smith,  16  Iowa,  471 ;  Cottle  v.  Cole  &  Cole,  20 
Iowa,  485 ;  Rice  v,  Savery,  32  Iowa,  470. 
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both  parties,  and  that  on  the  trial  the  plaintiff  produced  the 
note,  and  the  introduction*  of  which  was  objected  to  on 
the  ground  oi*  variance,  and  that  the  endorsement  by  Phil- 
lips sliowed  that  the  plaintiff  had  no  legal  interest  in  the 
note.  That  the  plaintiff's  counsel  sent  for  Phillips  to  prove 
that  his  whole  interest  in  the  note  did  not  pass  by  his  en- 
dorsement, and  before  he  came  in,  moved  to  strike  out  the 
endorsement  of  Phillips,  which  motion  being  undeterm* 
ined,  they  did  not  do  at  the  time,  but  called  Lewis  D. 
Phillips,  the  last  endorser,  who  upon  examination  by  them, 
testified  that  he  had  parted  with  all  his  interest  in  said 
note,  and  that  he  placed  his  name  thereon  with  the  inten- 
tion and  for  the  purpose  of  transferring  the  same,  and  that 
he  then  had  no  interest  in  said  note.  The  plaintiff  then 
urged  his  motion  for  leave  to  strike  out  the  endorsement 
of  Phillips,  to  which  the  defendant  objected,  and  the  Court 
permitted  the  endorsement  to  be  stricken  out,  and  received 
the  note  in  evidence,  to  which  the  defendant  excepted. 

The  defendant  below  brings  the  case  here  upon  a  writ 
of  error. 

David,  for  plaintiff  in  error. 

Gilbert,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  The  errors  as- 
signed in  this  case  are :  — 

1.  The  judgment  was  rendered  without  any  finding  for 
the  plaintiff  by  the  Court  or  a  jury,  upon  the  issue  joined 
in  the  Court  below. 

2.  The  judgment  was  rendered  without  any  assessment 
by  the  Court,  the  clerk,  or  a  jury,  of  the  damages  sustain- 
ed by  the  plaintiff  below. 

3.  The  note  produced  in  evidence  ought  to  have  been 
rejected,  as  there  was  a  material  variance  between  the 
same  and  the  copy  filed  with  the  plaintiff's  declaration. 

4.  The  Court  erred  in  permitting  the  endorsement  of 
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Phillips,  the   last  endorser  of  the  note  produced  in  evi- 
dence, to  be  stricken  out. 

5.  The  Court  erred  in  receiving  the  note  in  evidence 
after  it  had  been  shown  by  the  plaintiff's  evidence  that  the 
plaintiff  on  record  had  no  legal  or  beneficial  interest  there- 
in. 

6.  The  Court  erred  in  the  rendition  of  the  judgment 
upon  the  note  and  the  other  evidence. 

The  two  first  are  founded  upon  the  fact  that  no  formal 
verdict  was  rendered  in  the  case.  After  stating  that 
the  case  was  submitted  to  the  *Court,  the  record  pro-  *4tS2 
ceede,  ^^  Whereupon,  an  issue  being  joined,  the  Court, 
after  being  fully  advised  in  the  premises  by  hearing  the 
testimony  offered  on  both  sides,  and  the  arguments  and 
allegations  of  counsel,  it  is  considered  by  the  Court  that 
the  plaintiff  have  and  recover  from  the  defendant  the  sum 
of  one  hundred  and  eight  dollars,  his  damages  herein,"  &c. 

The  verdict  of  the  jury  is  for  the  purpose  of  informing 
the  Court  for  which  party  and  for  what  amount  to  render 
judgment.  Where  the  whole  matter  is  submitted  to  the 
Court,  there  seems  no  necessity  of  making  a  formal  report 
of  this  kind,  from  itself  to  itself.  We  do  not  think,  there- 
fore, that  there  has  been  any  substantial  error  committed 
in  this  respect. 

The  objection  that  the  nominal  plaintiff  had  assigned 
away  all  his  interest  in  the  note  was  not  sufficient  to  have 
defeated  the  action.  See  Gage  v,  Kendall,  15  Wendell, 
640,  and  Lovell  v,  Evertson,  11  Johnson,  62.  This  could 
only  serve  as  the  basis  of  a  motion  in  behalf  of  Phillips, 
to  require  Kenedy  to  indemnify  him  against  liability  for 
costs. 

We  think,  too,  that  there  was  no  substantial  variance 
between  the  note  declared  upon  and  that  offered  in  evi- 
dence, prior  to  erasingthe  blank  endorsement  of  Phillips. 
Whether  such  endorsement  was  upon  the  note  or  not,  was 
wholly  immaterial  to  the  success  of  this  suit.  Without 
•    —72 
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such  endorsement,  the  present  form  of  the  action  would 
have  been  clearly  regular.  With  such  endorsement,  while 
in  blank,  the  holder  has  a  right  to  sue  in  the  name  of  the 
blank  endorser  for  his  own  use.  Sater  tt  al.  v.  Hender- 
shott,  decided  at  July  term,  1841,  and  Temple  v.  Hays  & 
Hendershott,  decided  at  December  term,  1839. 

Kow  an  ondorsement  upon  a  note  which  is  not  material 
to  the  success  of  the  suit,  need  not  be  set  forth  in  giving  a 
copy  of  the  instrument.  When  suit  is  brouglit  by  the 
endorsee  against  the  maker,  the  endorsement  is  a  material 
point  of  the  instrument,  and  must  be  set  forth,  or  the  copy 
is  incomplete,  and  may  be  objected  to  for  a  variance,  but 
not  where  the  endorser  himself  sues  the  maker.  The 
erasure  of  the  blank  endorsement,  therefore,  whether 
strictly  right  or  wrong,  was  no  substantial  error.  Being 
an  immaterial  act,  it  is  no  ground  of  reversal. 

Judgment  affirmed. 


*433     *WiLUAM  R.  Kerr  v.  Robert  Stuart. 

Certiorari  to  Mvscatine. 

An  entry  by  the  clerk  in  the  Court  below  of  facts,  Hther  proved  or 
admitted,  is  no  legitimate  testimony  for  the  guidance  of  the  Supreme 
Court  (6). 

This  was  an  action  of  assumpsit  before  a  magistrate,  and 
appealed  to  the  District  Court.  The  record  states  that 
"  This  cause  coming  on  to  be  heard  by  the  consent  of  the 
parties,  the  same  is  submitted  to  the  Court.  The  Court 
is  of  opinion  that  the  plaintiff  ought  not  to  recover  in  this 
form  of  action,  and  direct  a  non-suit."  Judgment  against 
the  plaintiff  for  costs. 

(6)  As  to  what  constitutes  the  record  in  a  case,  see  Revision  of  1800, 
§§  8512i  8140,  845,  846. 
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There  ie  then  a  statement  in  the  record  of  the  testimony, 
but  it  is  not  embodied  in  the  usual  form  (a  bill  of  excep- 
tions), signed  and  sealed  by  the  judge. 

Whioher,  for  plaintiff. 

Hastings  &  Woodward,  for  defendant. 

Per  Curiam,  Mason,  Chibf  Justiob.  —  The  argument 
of  the  counsel  for  the  plaintiff  in  error  in  this  case  is  en- 
tirely without  a  basis.  The  facts  upon  which  it  stands  do 
not  appear  in  such  a  manner  that  we  can  recognize  them. 
An  entry  by  the  clerk  of  facts,  either  proved  or  admitted, 
is  no  legitimate  testimony  for  the  guidance  of  this  Court. 
The  law  has  pointed  out  the  manner  of  informing  the  ap- 
pellate Court  of  all  proofs  or  admissions  made  in  the  Court 
below.  The  entry  by  the  clerk  in  this  case  is  only  a  bill  of 
exceptions,  without  that  authentication  which  the  statute 
prescribes.  The  signature  and  seal  of  the  judge  is  want- 
ing, and,  therefore,  is  not  such  a  record  as  we  can  acknowl- 
edge. 


*David  D.  Edgar,  plaintiff  in  error,  v.  Willum  *434 

Caldwell,  defendant  in  error. 

£rror  to  Jefferson. 

A  bin  of  exceptions  will  be  stricken  from  the  record  unless  the  record 

shows  that  the  judge  refund  to  si^n  it  (r). 
If  a  constable  levies  on  a  horse  belonging  to  A  and  B,  for  a  debt  due 

from  A  to  the  plaintiff,  he  shoald  sell  only  the  share  of  A.    The  sale 

of  the  whole  horse  makes  the  constable  a  trespasser  aib  initio  ;  and  B 

may  maintain  trover  or  trespass  at  his  election  ((>) 


(e)  See  Revision  of  1860,  §  8110. 

id)  See  Key.  §  8190 ;  Parson  on  Part.  474^  note. 
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This  was  a  suit  instituted  by  Edgar  against  Caldwell  be- 
fore a  justice  of  the  peace,  for  damages,  for  the  taking 
from  the  plaintiff's  possession  a  horse,  and  judgment 
against  the  defendant  was  rendered  for  $19.50  damages 
and  costs.  The  defendant  appealed  to  the  District  Court 
At  September  term,  1844,  the  defendant  moved  to  dismiss 
the  appeal,  because  the  amount  sued  for  exceeded  the  ju- 
risdiction of  the  justice,  which  motion  was  overruled.  The 
plaintiff  then  moved  the  Court  to  dismiss,  first,  because  of 
insufficient  appeal  bond ;  second,  because  the  Becurity  was 
not  sufficient ;  and  it  was  ordered  that  the  defendant  show 
cause,  &c. 

The  case  was  submitted  to  a  jury,  and  on  closing  the 
testimony  on  the  part  of  the  plaintiff,  the  defendant  moved 
for  a  non-suit,  which  was  granted,  and  a  judgment  ren» 
dered  against  the  plaintiff  for  costs.  On  the  trial  the 
plaintiff  introduced  witnesses  and  proved  that  the  defend- 
ant, when  acting  as  a  constable,  under  an  execution  issued 
by  Judd,  a  justice  of  the  peace,  against  Isaac  Bosh  and 
L.  T.  Gillet  and  others,  that  he  went  to  the  premises  where 
the  plaintiff,  said  Gillet,  resided  (both  were  absent  from 
home),  and  levied  said  execution  upon  a  hght  bay  horse,  the 
same  for  which  suit  was  brougiit.  That  said  horse  was 
brought  by  Gillet  and  plaintiff  from  Illinois,  and  they  were 
joint  owners  of  said  horse,  and  used  said  horse  in  com- 
mon, and  lived  upon  the  same  farm.  That  the  constable 
levied  upon  the  horse  taken  from  said  premises,  advertised 
and  sold  the  same  to  satisfy  the  execution.  That  said 
horse  was  worth  thirty-five  or  forty  dollars.  The  plaintiff 
here  rested  his  case.  Whereupon  the  defendant  moved 
the  non-suit  aforesaid,  on  the  ground  that  the  constable 
was  liable  in  this  action  for  levying  upon  and  executing 
property  in  which  Gillet,  execution  debtor,  bad  an  interest 
which  was  sustained,  and  the  plaintiff  excepted,  and  the 

judge  signed  the  bill. 
*435  ^Then  follows  a  bill  of  exceptions  attested  by  by- 
standers, which  it  is  unnecessary  to  set  forth. 
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The  plaintiff  below  sued  out  a  writ  of  error  from  this 
Court. 

Errors  assigned :  — 

1.  The  Court  below  erred  in  granting  the  non  suit. 

2.  In  deciding  that  a  constable  was  not  liable  to  an 
individual  partner  in  trespass  for  carrying  away  and  sell- 
ing partnership  property. 

8.     In  entering  judgment  for  the  defendant. 

And  now  comes  the  defendant  in  error,  by  Hall,  his  at- 
torney, and  moves  the  Court  to  strike  from  the  record  the 
bill  of  exceptions  filed  in  this  case,  attested  by  by-standers, 
for  the  following  reasons:  1.  The  record  shows  that  the 
Court  did  sign  a  bill  of  exceptions.  2.  The  record  does 
not  show  that  the  bill  of  exceptions  was  even  presented 
to  the  Court  below  for  allowance,  or  that  the  Court  even 
refused  to  sign  the  same.  3.  The  Court  never  reiused  to 
sign  the  bill  of  exceptions. 

Nboub  &  GsAT,  for  plaintiff  in  error. 

Hall  &  Mills,  for  defendant  in  error. 

Peb  Cukiam,  Wilson,  Justice. —  In  this  case  the  motion 
to  strike  out  the  bill  of  exceptions  signed  by  by-standers 
is  sustained,  as  it  nowhere  appears  that  the  judge  refused 
to  sign  it. 

The  judgment  of  the  Court  below  is  reversed.  The  case 
should  have  been  submitted  to  the  jury.  Although  the 
constable  might  seize  the  whole,  yet  he  ought  to  have  sold 
but  the  share  of  the  judgment  debtor.  The  subsequent 
sale  of  the  whole  horse  made  him  a  trespasser  ab  initio  / 
and  the  other  part  owner  may  maintain  trover  or  trespass 
at  his  election.  Videj  15th  Mass.  Rep.  82,  Melville  v. 
Brown. 

Judgment  reversed. 
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*436  *RoBERT  G.  Anderson,  guardian  of  William  P. 

Anderson^  a  minor,  plaintiff  in  error,  v.  James 

Camkrok,  Henry  M.  Vance,*  and  Robert  Ralston, 

impleaded  with,  and  survivors  of,  James  Anderson, 

deceased,  defendants  in  error. 

Error  to  Des  Moines. 

The  statute  which  allows  guardians  the  right  to  demand,  sue  for,  and 
recover  all  moneys  belonging  to  their  wards,  from  executors  and  ad- 
ministrators, as  soon  as  the  same  may  be  collected,  does  not  author- 
ize them  to  institute  suit  in  their  own  names  upon  administrators^ 
bonds,  for  a  &ilure  to  perform  the  orders  of  a  probate  judge. 

This  was  arf  action  of  debt  brought  by  the  plaintiff 
against  the  defendants  in  error,  upon  an  administrators' 
bond.  The  declaration  set  out  the  bond,  and  an  order  of 
the  Probate  Court  that  the  administrator  should  distribute 
the  moneys  in  his  hands  belonging  to  the  estate  of  said 
James  Anderson,  deceased,  or  their  legal  representatives, 
and  among  other  things,  that  said  James  Anderson  should 
pay  out  of  said  moneys  to  said  William,  a  minor,  one  of 
the  legal  heirs  of  said  James  Anderson,  Sr.  deceased,  the 
sum  of  $2i7.00.  Assignment  of  breach,  &c.  To  the  de- 
claration the  defendants  demurred,  which  demurrer  was 
sustained  by  the  Court,  and  the  suit  dismissed  at  the 
plaintiff's  costs. 

The  plaintiff  sued  out  his  writ  of  error  from  this  Court 

Gbimbs  &  Stabb,  for  plaintiff  in  error. 

RoBEB,  for  defendants. 

By  the  Cottbt. —  The  bond  which  is  the  foundation  of 
the  action  in  this  case  was  an  administration  bond,  given 
by  James  Anderson,  Jr.  as  principal,  and  the  defendants 
as  securities,  the  said  James  Anderson,  Jr.  having  been 
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appointed  administrator  of  the  estate  of  James  Anderson, 
Sr.  The  bond  was  given  under  the  statute  of  Miciiigan, 
which,  at  the  date  of  the  bond,  was  in  force  in  the  territory 
of  Wisconsin,  and  is  dated  in  May,  1838.  (bee  Revised 
Statutes  of  Michigan,  1833,  page  310.)  The  bond  is  in 
strict  conformity  with  that  statute.  The  statute  of  Michi- 
gan, entitled  "An  act  for  regulating  the  proceedings  on 
probate  bonds  in  the  Courts  of  common  law,  and 
directing  their  form  in  the  ^Supreme  Court,"  sec-  *487 
tion  1,  sets  forth  that  '*  When  it  shall  satisfactorily 
appear,  upon  a  hearing  of  an  administration  bond,  for  whose 
particular  use  and  benefit  the  money  for  which  execution 
issues  is  to  enure,  the  judgment  shall  be  rendered,  that  the 
plaintiff  in  his  said  capacity  (naming  him)  now  have  exe- 
cution for  ,  being  part  of  the  penalty  forfeited,  and 

costs  taxed,  at ,  the  county  of  S.  (addition)  a  cred- 
itor or  heir  of  E.  F.  deceased  (as  the  case  may  be),  and 
the  person  to  whose  use  judgment  shall  be  rendered,  in 
the  name  of  the  judge  of  probate  as  aforesaid,  may  sue 
out  execution,"  &c.  The  2d  section  sets  forth  what  is 
necessary  to  be  done  when  the  suit  is  brought  against  the 
administrator  for  the  benefit  of  the  heir.  If  this  statute  be 
operative,  the  suit  should  be  brought  in  the  name  of  the 
judge  of  probate  (the  payee  in  the  bond)  for  the  use  of  the 
person  claiming  the  money  from  the  administrator.  The 
legislature  of  Iowa  enacted  a  law  upon  the  subject  of  ad- 
ministration upon  the  estate  of  intestates,  which  was  ap- 
proved January  26,  1839,  and  took  effect  the  first  of  May 
following.  This  latter  act  repealed  all  laws  coming  within 
the  perview  of  it,  but  did  not  contain  anything  in  it  con- 
trary to  the  Michigan  statute,  which  required  the  suit  to  be 
brought  in  the  name  of  the  payee  of  the  bond,  for  the  use 
of  the  person  interested.  The  Michigan  statute  was  not, 
therefore,  affected  by  it.  On  the  30th  of  July,  1840,  a  law 
was  enacted  by  the  legislature  of  Iowa,  repealing  all  laws 
of  the  territories  of  Michigan  and  Wisconsin  which  were 


676  SUPREME  COUET  OF  IOWA. 


Robert  G.  Anderson  v.  Jameii  Cameron  et  al. 


in  force  in  the  territory  of  Iowa  on  the  4th  of  July,  A.  D. 
1838.  The  latter  act  contains  Beveral  provisions,  among 
which  are  the  following :  — 

"  Section  4.  The  repeal  of  any  statnary  provision  ehall 
not  affect  any  act  done,  or  right  accrned  or  established,  or 
any  proceedings,  suit,  or  prosecution  had  or  commenced 
previous  to  the  time  when  such  repeal  shall  take  effect,  but 
every  such  right,  act,  and  proceeding  shall  remain  as  valid 
and  effectual  as  if  the  provision  so  repealed  had  remained 
in  full  force." 

On  the  25th  of  January,  1839,  the  legislature,  by  an  act 
entitled  '^An  act  concerning  minors,  orphans,  and  guar- 
dians," section  nine,  enacts  that  ^^  Guardians  shall  have 
power  to  demand,  sue  for,  and  recover  all  moneys  belong- 
ing to  their  wards,  from  executors  a^id  administrators,  as 
soon  as  the  same  may  be  collected,  or  of  any  other  person 
in  whose  hands  or  possession  the  same  may  be,"  &c.  This 
is  the  statute  relied  upon  by  the  plaintiff  in  error,  as 
authority  for  bringing  this  suit  in  its  present  shape.  The 
following  questions  are  presented  in  this  case:  first, 
whether  the  act  authorizing  the  act  last  referred  to 
^438  is  to  be  construed  as  authorizing  the  ^guardians  to 
sue  without  using  the  name  of  the  payee  in  the  bond ; 
secondly,  whether  the  legislature  could  rightfully  pass  such 
a  law. 

We  have  no  doubt  of  the  power  of  the  legislature  to  pass 
a  law  of  this  character  wherever  their  intention  to  do  so 
is  clear  and  explicit.  But  such  is  not  the  case  in  the  pres- 
ent instance.  The  statute  cited  by  the  plaintiff  in  error 
HS  having  such  an  effect,  merely  gives  guardians  the  right 
to  demand,  sue  tor,  and  recover  all  moneys  belonging  to 
their  wards,  from  executors  and  administrators,  as  soon  as 
the  same  may  be  collected.  Now  this  is  not  strictly  a  soit 
brought  to  recover  moneys  collected  by  the  administrator, 
for  there  is  no  allegation  that  any  such  moneys  have  come 
into  his  hands.     It  is  a  suit  brought  upon  the  bond  for  a 
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failure  to  perform  one  of  the  orders  of  the  judge  of  pro- 
bate. If  the  statute  had  declared  that  for  a  breach  of  the 
administrator's  bond,  resulting  in  injury  to  his  ward,  the 
guardian  should  have  power  to  sue  in  his  own  name,  this 
suit  would  have  been  properly  brought.  But  by  no  reason- 
able construction  can  the  present  statute  receive  such  an 
interpretation. 

Judgment  below  affirmed. 


William  P.  Starr  and  William  S.  Burgess,  plaintiffs 
in  error,  v.  Claebourn  Wilson,  defendant  in  error. 

Error  to  Jefferson. 

Where  there  is  a  plea  in  abatement  to  the  jurisdiction  of  the  justice  of 
the  peace  who  tried  the  cause  below,  and  the  parties  afterwards  go 
to  trial  on  the  merits  without  any  disposition  being  made  of  the  plea, 
the  defendant  pleading  it  cannot  reverse  the  judgment  because  the 
plea  was  undisposed  of 

If  a  defendant  wishes  to  take  any  advantage  of  a  plea  in  abatement,  he 
should  call  it  up  before  going  to  trial  upon  the  merits. 

A  "  claim  *'  on  the  public  lands  Ib  a  good  consideration  for  a  contract 

WiUon  sued  Starr  and  Burgess  before  a  justice  of  the 
peace,  and  a  judgment  was  bad  for  the  plaintiff  for  $50 
and  costs.  The  defendants  appealed  to  the  District 
Court 

At  the  September  term,  1843,  Wm.  S.  Burgess  pleaded 
in  abatement  to  the  jurisdiction  of  the  justice  of  the  peace 
who  tried  the  cause  below. 

At  the  March  term,  1844,  the  parties  appeared  by 
their  attorneys,  and  *the  cause  being  submitted  to  *439 
the  Court,  a  judgment  was  rendered  against  the  de- 
fendants and  the  security  in  the  appeal  bond  for  fifty  dol- 

—  78 
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lars  and  costs.  The  record  showing  no  disposition  of  the 
plea  in  abatement. 

The  defendants  below  brought  up  the  case  on  a  writ  of 
error. 

Errors  assigned :  — 

1.  The  Court  erred  in  overruling  the  plea  in  abatement 
of  one  of  the  defendants  in  the  Court  below,-  and  giving 
judgment  in  favor  of  the  plaintifif. 

2.  In  giving  the  judgment  aforesaid  in  favor  of  the  said 
plaintiff  in  the  Court  below,  without  first  having  decided 
and  disposed  of  the  plea  in  abatement  of  one  of  the  de- 
fendants. 

3.  In  giving  the  judgment  aforesaid  against  the  defend- 
ants upon  a  written  agreement,  the  consideration  of  which 
is  u  claim  on  the  public  lands,  a  consideration  void  in 
law. 

J.  B.  Teas,  for  plaintiffs  in  error. 

Hall,  for  defendant  in  error. 

Pbb  Cubiak,  Mason,  Chief  Justice. — This  cause  came 
into  the  District  Court  by  appeal.  A  plea  in  abatement  to 
the  jurisdiction  of  the  justice  who  tried  the  case  below  was 
filed,  and  without  any  disposition  being  made  of  that  plea, 
the  parties  went  into  a  trial  on  the  merits.  If  the  defend- 
ants below  wished  to  take  any  advantage  of  their  plea  in 
abatement  they  should  have  called  it  to  the  notice  of  the 
District  Court  before  going  to  trial  on  the  merits.  Their 
own  negligence  cannot  be  made  the  cause  of  reversing  the 
judgment. 

No  want  of  consideration  is  made  apparent  in  the 
record. 

Judgment  affirmed. 


JANUARr  TERM,  1845.  679 

Alonzo  Ghilds  &  Co.  v.  Robert  0.  Risk. 

Alonzo  Childs  &  Co.  plaintiffs  in  error,  v.   Robert 

C.  Risk,  defendant  in  error. 

Error  to  Washington, 

A  sammons,  or  other  writ,  is  no  part  of  the  record  unless  made  so  by 
a  bill  of  exceptions  («). 

♦This  was  an  action  of  debt,  brought  by  the  *4:40 
plaintiffs  against  defendant.  A  summons  issued  the 
16th  March,  1844,  returnable  to  April  term,  and  the  sheriff 
returned  the  same  served.  And,  on  motion,  it  was  or- 
dered that  an  alias  summons  issue,  returnable  to  next  term 
in  course.  An  alias  summons  issued  on  the  1st  June, 
1844,  returnable  to  the  September  terra,  which  was  also 
returned  served.  Churchman  as  amicus  curice^  moved  the 
Court  to  quash  the  writ  and  abate  the  suit,  because  said 
writ  was  irregularly  issued,  there  being  no  prior  writ  upon 
which  to  base  an  alias.  The  record  shows  another  motion 
to  quash,  and  under  this  motion  the  writ  appears  to  have 
been  quashed,  and  a  judgment  against  the  plaintiffs  for 
costs.  This  is  all  the  record  shows  upon  the  points 
raised. 

Childs  &  Co.  sued  out  a  writ  of  error  from  this  Court. 

Errprs  assigned :  — 

1.  The  Court  erred  in  quashing  the  first  summons  issued 
in  the  case. 

2.  In  quashing  second  summons. 

3.  In  dismissing  the  suit. 

4.  In  rendering  judgment  for  defendant  below  for  costs. 

Hall,  for  plaintiffs  in  error. 

The  plaintiffs  filed  their  precipe  and  declaration,  and  is- 

(e)  See  note  (5)  on  page  488. 
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sued  a  summons  which  was  not  sealed  by  the  clerk,  which 
was  duly  served  upon  the  defendant  At  the  return  term 
it  was  discovered  that  there  was  no  seal  on  the  summons 
and  it  was  set  aside,  and  the  Court  ordered  an  alias  sum- 
mons. 

The  clerk  accordingly  issued  a  second  summons,  in  which 
is  recited  (differing  from  the  ordinary  summons)  "  As  you 
have  been  heretofore  commanded,''  wliich  was  duly  served, 
and  returned  at  the  next  term ;  at  which  term  a  motion 
was  made  amicus  curioe  (no  person  appearing  for  the  de- 
fendant) to  set  aside  the  said  summons.  He  contended 
that  the  first  summons  was  not  so  far  a  nullity  as  to  be  ab- 
solutely and  unconditionally  void,  that  it  might  have  been 
amended ;  statute  of  jeofails  cited.  If  it  could  be  amend- 
ed, why  not  order  it  amended  by  issuing  another  writ,  or 
a  writ  de  novo.  The  second  summons  is  good  as  an  original 
summons,  the  statute  of  jeofails  cures  it  2  Scammon's 
Eeports,  9-77. 

Carlbton,  for  defendant  in  error. 

The  summons  is  no  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions.     Stephens  on  pleading,  23 ; 
*4:41  Shield  v.  Cunningham,  1  *Blackford  R.  86  ;  Ilenton 
V.  Brown,  1  Blackford,  429 ;  Hays  v.  M'Kee,  2  Black- 
ford, n. 

Per  Cubiam,  Wilson,  Justtoe. —  The  authorities  cited 
by  the  counsel  for  the  defendant  in  error  show  conclu- 
sively that  a  summons  or  other  writ  is  no  part  of  the  rec- 
ord, unless  made  so  by  a  bill  of  exceptions.  There  being 
no  bill  of  exceptions  in  this  case,  there  is  no  record  of  those 
matters  which  are  illegal  as  errc»^.  The  judgment  below 
is  therefore  affirmed. 
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James  W.  Woods,  plaintiflf  in  error,  v.  The  Commiss- 
loNEBS  or  Van  Buken  County,  defendants  in  error. 

£rrar  to  Van  JBurefi, 

When,  by  an  agreement  of  the  parties,  the  jury  had  leaye,  after  agree- 
ing on  their  verdict,  to  seal  the  same  and  seperate,  which  was  done, 
and  eleyen  of  the  jurors  returned  said  sealed  verdict,  it  was  held  to 
be  awaiyer  of  all  exceptions  because  of  such  separation  (/). 

This  was  an  action  brought  by  Woods,  an  attorney  at 
law,  against  the  defendants,  for  professional  services.  And 
the  following  bill  of  exceptions  taken  at  September  term, 
1843,  will  BuflSciently  show  the  history  of  the  case : — 

^^  Be  it  remembered,  that  on  the  trial  of  this  cause,  by 
the  agreement  of  the  parties,  the  jary  had  leave,  after 
agreeing  to  their  verdict  to  separate;  which  was  accord- 
ingly done.  And  afterwards  eleven  of  the  jury  returned 
into  Conrt  with  said  sealed  verdict,  and  the  parties  agreed 
to  receive  said  sealed  verdict  from  the  eleven  present ;  that 
said  verdict  was  handed  to  the  clerk  and  by  him  opened 
and  read,  which  was  as  follows :  '  We,  the  jury  find  that 
the  order  of  the  county  commissioners,  for  fifteen  dollars, 
was  a  payment  in  full  to  plaintiff.'  And  thereupon  the 
plaintiff  moved  the  Court  to  set  the  verdict  aside,  and  grant 
a  new  trial ;  which  the  Court  refused  to  do.  And  the  de- 
fendant moved  to  amend  the  verdict  so  as  to  render  a  judg- 
ment against  the  plaintiff  for  costs,  which  the  Court  also 


(/)  When,  bj  consent  of  parties,  the  jury  is  aUowed  to  seal  their  ver- 
dict and  separate  before  rendering  the  same,  such  sealing  is  equivalent 
to  a  rendition  and  recording  thereof  in  open  Court,  and  the  jury  in 
such  case  cannot  be  poUed  or  permitted  to  disagree  thereto,  unless  such 
a  course  has  been  agreed  upon  by  the  parties  in  open  Court,  and  en- 
tered on  the  record.  Rev.  §  8075 ;  Miller  v.  Mahon,  6  Iowa,  456 ;  Bass 
«.  Hanson,  December  term,  1859,  unreported. 
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refused,  and  ordered  the  eleven  jurors  to  retire  to 
*442  their  room  and  *await  their  fellow  juror ;  and  after- 
wards the  jury,  consisting  of  twelve,  came  into  Court 
with  the  following  verdict :     '  We,  the  jury,  find  for  the 
defendants.'    Which  said  last  verdict  was  received  by  the 
Court ;  to  all  of  which  the  plaintiff  excepts,"  &c. 
Woods  brings  the  case  here  on  vn-it  of  error. 
Errors  assigned : — 

1.  The  Court  erred  in  permitting  the  jury  to  change  the 
verdict  after  they  had  separated,  in  manner  set  forth  in 
plaintiff's  bill  of  exceptions. 

2.  The  Court  erred  in  not  setting  aside  the  verdict  of 
the  jury,  upon  plaintiff's  motion,  after  they  had  returned 
their  sealed  verdict. 

3.  And  the  Court  erred  in  sending  out  the  eleven  jurors 
to  make  a  new  verdict  after  they  had  made  up  their  ver- 
dict and  separated,  as  stated  in  the  bill  of  exceptions. 

Hall  &  Borer,  for  plaintiff  in  error. 

Grimes  &  Starr,  for  defendants  in  error. 

Bt  the  Court,  Wilson,  Justice. —  The  agreement  of 
the  parties  that  the  jury,  after  agreeing  to  a  verdict,  might 
seal  the  same  and  separate,  and  to  receive  the  verdict  of 
the  eleven  jurors,  was  a  waiver  of  all  exceptions  because  of 
such  separation,  and  placed  the  cause  in  the  same  situa- 
tion as  though  the  twelve  jurors  had  delivered  it.  SjblA 
the  twelve  jurors  delivered  it,  no  one  would  question  the 
authority  of  the  Court  to  direct  them  to  retire  and  put  it  in 
proper  form.  The  statute  authorizes  the  Court  itself  to  put 
verdicts  in  proper  form.  As  there  is  no  complaint  of  im- 
proper conduct  on  the  part  of  the  jurors,  the  judgment  of 
the  Court  below  is  affirmed. 
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Aaron  Burkadink,  plaintiff  in  error,  v.  John  Martin 

Bakbr,  defendant  in  error. 

Error  to   Washington. 

Where  the  bill  of  exceptions  alludes  to  papers  not  set  out  in  the  record 
of  the  case  ftom  the  District  Court,  they  cannot  be  considered.  The 
Supreme  Court  cannot  go  out  of  the  record  and  will  not  notice  pa- 
pers thus  referred  to  (^). 

*Thi8  was  an  action  of  debt  brought  by  the  plaintiff  *^Z 
against  the  defendant  on  a  promissory  note. 

Peas,  1.  Nil  debit.  2.  Duress  of  imprisonment.  3. 
Note  was  obtained  by  fraud.  4.  Want  of  consideration. 
5.  Failure  of  consideration.  6.  Set-off.  Judgment  against 
the  plaintiff  for  costs  at  the  September  term,  1844.  The 
following  bill  of  exceptions  was  sealed. 

^'  Be  it  known,  that  on  the  trial  of  this  cause  the  plaint- 
iff gave  in  evidence  to  the  jury  the  note  (here  insert  the 
copy  of  the  note  given  in  evidence)  and  rested  his  case. 
The  defendant  proved  that  the  note  was  given  to  plain- 
tiff by  defendant  on  the  settlement  of  a  case  of  bas- 
tardy (here  insert  the  copy  of  the  affidavit,  warrant,  and 
proceedings  before  the  justice  who  tried  the  case),  and 
proved  that  the  said  note  was  given  to  settle  the  said  cause, 
and  whilst  the  defendant  was  in  custody  by  virtue  of  the 
warrant.  It  was  also  proved  that  on  the  day  succeeding 
the  day  on  which  this  note  was  given,  and  after  the  defend- 
ant was  discharged  from  the  arrest,'the  parties  met,  and  in 

(^)  As  to  what  is  requisite  in  a  bill  of  exceptions,  see  Rev.  §§  8106, 
8107,  3109 ;  Armstrong  «.  Pierson,  15  Iowa,  476 ;  Davenport  G.  L.  &  C. 
Co.  9.  City  of  Davenport,  18  Iowa,  288 ;  Lyons  9.  Thompson,  16  Iowa, 
62 ;  Shepherd  «.  Brenton,  20  Iowa,  41 ;  State  «.  Lyon,  10  Iowa,  840 ; 
State  «.  Hockenberry,  11  Iowa,  269 ;  Moffit  «.  Rogers,  15  Iowa,  458 ; 
Hosier  9.  Hull,  ih,  608 ;  and  many  other  cases  of  like  import. 
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addition  to  the  note,  a  full  settlement  of  all  other  matters 
was  had  between  them. 

"  Upon  this  state  of  the  evidence  the  jnry,  by  consent,  re- 
turned a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  above  facts.  The  Court  decided  that 
the  plaintiff  could  not  recover,  and  rendered  a  judgment 
against  him,  to  which  opinion  the  plaintiff  excepta,  and 
prays  the  Court  to  sign  and  seal  this  bill  of  exceptions. 

"J.  WILLIAMS,  c/w^tf  [seal]." 

Burkadink  brought  the  case  up  upon  a  writ  of  error. 

Hall,  for  plaintiff  in  error. 

Cablbton,  for  defendant  in  error. 

Per  Cubiam,  Wilson,  Justice. —  The  bill  of  exceptiona 
in  this  case  alludes  to  papers,  warrants,  &c.,  in  this  way 
(here  insert).  These  refer  to  warrants,  affidavits,  trans- 
cripts and  other  proceedings  before  a  justice  of  the  peace, 
we  presume,  but  what  justice  of  the  peace,  what  war- 
rant, what  suit,  does  not  appear  any  where  in  the 
record.  Whether  the  imprisonment  was  legal  or  illegal 
does  not  appear.  We  cannot  go  out  of  the  record,  and 
from  it  there  appears  to  be  no  error.  It  has  been  decided 
at  this  term  of  the  Court  in  the  case  of  Childs  &  Co.  v. 
Bisk,  upon  authority,  that  where  papers  are  referred  to  in 
this  way  the  Court  will  not  take  notice  of  thom. 

Judgment  below  affirmed. 


JANUARY  TERM,  1846.  68S 

Wm.  S.  M'Enight  and  Lawrence  Maloney  t.  The  United  States. 


*WiLLiAM  8.  M'Knight  and  Lawrence  Maloney,  *444 
plaintiffs  in  error,  v.  The  United  States,  de- 
fendant in  error. 

Error  to  Dvhuqxie, 

A  bond  made  payable  to  the  United  States,  and  taken  by  a  Justice  of  the 
peace,  from  a  prisoner  arrested  for  an  assault  with  an  intent  to  kill, 
conditioned  for  the  defendant's  appearance  in  his  Court,  and  contin- 
ued at  the  defendant's  instance,  to  procure  testimony  in  defense,  is 
collectible  in  an  action  of  debt,  in  the  name  of  the  United  States,  on 
proof  of  the  obligor's  default. 

This  was  an  action  of  debt  instituted  in  the  name  of  the 
United  States  by  the  board  of  coramissioners  of  Dubuque 
county,  against  William  S.  M'Knight  and  Lawrence  Ma- 
loney, on  a  bond,  of  which  the  following  is  a  copy  : — 

"We,  the  undersigned,  William  M'Knight,  as  principal, 
and  Lawrence  Maloney  as  security,  are  hereby  held  and 
firmly  bound  unto  the  United  States  of  America,  in  the 
penal  sum  of  five  hundred  dollars,  lawful  money,  to  be  void 
upon  this  condition:  Whereas,  the  above  bounden  Wil- 
liam  M'Knight,  principal  aforesaid,  has  been  brought  be- 
fore me,  George  L.  Nightengale,  J.  P.  this  9th  April,  1843, 
upon  a  charge  of  an  assault  with  an  intent  to  kill;  and 
whereas,  the  examination  of  the  said  defendant  has  been 
postponed  at  his  request  untill  to-morrow  morning,  April 
10,1843,  in  order  to  procure  testimony  in  his  behalf.  Now 
if  he,  the  said  Wra.  M'Knight,  shall  be  and  personally  ap- 
pear at  the  oflice  of  the  above  named  j&stice  at  the  hour  of 
10  A.  M.  and  not  depart  without  being  legally  discharged, 
then  this  obligation  to  be  null  and  void,  otherwise  of  force, 
Given  under  our  hands  and  seals  at  Dubuque,  this  9th 

April,  A.  D.  1843. 

"  WM.  S.  M'KNIGHT  [l.  s.] 

"LAWRENCE  MALONEY   [l.  s.] 
"  In  presence  of  Gbo.  L.  Nightengale,  J.  F." 

—  74 
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addition  to  the  note,  a  full  s^  jcL  the  noo-appearanoe 

was  had  between  them.  .v/e. 

"  Upon  this  state  of  the  yt/ed  non  est  factum  with 

turned  a  verdict  for  the        ,  :HtioTi^  &c. 
the  Court  upon  the  ab         ^  the  case  was  tried  and  a  ver- 
the  plaintiff  could  n*  y  for  the  plaintiff  for  the  penalt; 

against  him,  to  w' 

prays  the  Court  *    ,-  Ir^e  defendant,  Maloney,   asked  the 

^f'^the  jury  that  the  statutes  of  this  terri- 

f^-^^-^:%  the  justice  to  take  bonds  for  appear- 

Burkadinl       p^/-  except  in  cases  of  assaults,  batteries, 

^^^A^  was  refused,  to  which  defendant  ex- 


^r 


n     -      J^   /i'^'^^gb*  t^  ^his  Court  upon  a  writ  of  error, 

f^^fl^tbis  Court  by  Lawrence  Maloney. 

P-       ^y^ii^ned :  — 

in  ♦  ^boni  on  which  this  action  is  brought  is  nnll  and 

ft)  kif^tiS^^^^  taken  by  the  justice  of  the  peace  below 

r  ^ ct^^  ^"®  ^^  ®*^^  defendants  when  in  custody  under 

i^^,5/ prosecution,  and  against  the  policy  of  the  law; 


^J^flsequently  the  verdict  was  against  law,  and  the 
^gnt  was  erroneously  entered  against  defendants. 
l^n  the  said  bond  was  taken  by  a  justice  of  the  peace, 
flrfjtioned   for  an  appearance  before  him  of  a  perflon 
h^^  with  the  attempt  to  commit  murder,  which  pro- 
ving was  wholly  illegal,  as  the  justice  onght  to  have 
-ither  committed  the  accused,  discharged  hira,  or  taken, 
jota  bond,  but  a  recognizance  for  his  appearance  to  ti« 
pext  term  of  the  District  Court,  to^answer  the  offense. 

CHUBOHHAif,  t<sT  plaintiffs  in  error. 
Obawfoed,  for  defendant  in  error. 

Feb  Cubiam,  Mason,  Chief  Justice.  —The  validitj  of 
the  bond  on  which  this  suit  was  brought  is  the  only  qnes- 


r 


(fj- 
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^'V^v^  *  jiisider.     There  is  no  express  statuto 

'f  •.  -^  .lug  of  such  a  security  for  such  a  pur- 

•:,   -  ,  under  the  general  law  ? 

^''(>v  declares  in  broad  terms,  that  "Any  instrn- 

^  ^  -^  seal,  fully  and  freely  executed  and  delivered, 

eemed  valid  and  binding  according  to  the  fair 
iid  meaning  thereof,  in  all  cases  not  otherwise  de- 
*  by  express  statute,  unless  the  execution  or  delivery 
6uch  instrument  shall  have  been  obtained  by  fraud,  or 
.or  an  unlawful  purpose."     Laws  of   1838-9,  page   76. 
This  is  nearly,  if  not  entirely,  coincident  with  the  com- 
mon law  rule  on  the  subject.    At  all  events,  it  must  be  the 
rule  of  decision  in  this  case. 

The  due  execution  and  delivery  of  the  bond  is  not  dis- 
puted. It  is  not  alleged  to  have  been  obtained  by  fraud, 
nor  is  there  any  express  statute  rendering  it  invalid.  Was 
it  obtained  for  an  unlawful  purpose? 

It  was  given  to  secure  the  appearance  of  McKnight  be- 
fore the  justice  of  the  peace  at  the  time  therein  specified, 
permitting  him  in  the  meanwhile  to  go  at  large.  Ar- 
rested for  an  assault  with  an  intent  to  kill,  he  *ob-  *4:46 
tained  a  postponement  of  the  case  until  the  following 
day  in  order  to  procure  testimony,  and  was  then  released 
from  custody,  upon  executing  the  bond  on  which  this-Buit 
was  brought.  This  purpose  can  only  be  considered  unlaw- 
ful upon  the  ground  that  the  prisoner  should  have  been  re- 
tained in  custody,  and  not  permitted  in  this  manner  to  go 
at  large.  Was  it  unlawful  for  the  justice  to  grant  him 
this  indulgence  3     I  think  not. 

The  statute  makes  provision  for  the  arrest  of  a  person  ac- 
cused — for  his  examination  — for  his  being  admitted  to  bail, 
to  appear  at  the  next  term  of  the  District  Court,  in  bailable 
cases,  and  for  his  commitment  where  bail  is  not  allowed 
or  cannot  be  procured.  But  it  gives  no  directions  as  to 
the  manner  in  which  his  attendance  shall  be  secure^  pend- 
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in^  the  examination.  It  seems  to  contemplate  that  the  ex- 
amination will  bo  gone  through  with  at  once,  aud  the  pris- 
oner committed,  held  to  bail,  or  discharged  immediately. 
Where,  however,  he  is  unprepared  to  undergo  the  exami- 
nation on  the  day  on  which  he  is  arrested,  it  is  just  and 
right  that  a  reasonable  time  should  be  allowed  him.  In 
the  meantime,  how  is  he  to  be  disposed  of  ?  Circumstan- 
ces may  render  him  unprepared  for  the  investigation  of 
his  case  for  several  days.  Must  the  officer  stand  a  senti- 
nel over  him  all  the  time  ?  There  would  not  only  be  great 
trouble  but  great  insecurity  against  escape  in  that  method. 
Shall  such  escape  be  provided  against  by  incarceration  ? 
This  would  seem  unjust  and  oppressive,  and  contrary  to 
the  spirit  of  our  law,  where  no  offense  has  been  proved, 
and  where  the  offense  charged  is  bailable  by  a  justice  of 
the  peace. 

Besides,  the  statute  does  not  authorizj  in  express  terms 
a  resort  to  either  of  these  modes  of  securing  the  person  of 
the  accused  in  such  a  case,  and  if  when  held  in  durance  in 
either  of  these  methods,  he  should  sue  out  a  writ  of  habeas 
oorpu6^  could  it  not  be  urged  that  his  forcible  detention 
was  illegal,  with  quite  as  much  propriety  as  the  unlawful- 
ness of  the  bond  is  now  insisted  on  ?  It  seems  to  rae  that 
the  justice,  in  the  present  case,  pursued  the  course  dic- 
tated by  humanity  and  justice,  and  that  at  least  it  is  not 
opposed  to  the  principles  of  law. 

In  the  case  cited  from  4th  Blackford,  a  bond  was  given 
by  a  justice  of  the  peace  to  the  governor  for  the  benefit 
of  any  person  aggrieved,  conditioned  for  the  faithful  per- 
formance of  duty,  was  held  invalid  because  it  was  not  au- 
thorized by  law.  I  have  some  doubts  wlxcther  such  is  a 
sound  rule  of  the  common  law.  See  7  Mass.  Rep.  99,  aud 
the  other  cases  cited  by  defendants  in  error.  At  all 
*447  events,  it  is  not  the  rule  laid  down  *by  our  statute, 
which,  in  a  case  like  the  present,  renders  the  silence 
of  the  law  as  evidence  of  the  validity  of  the  bond. 

Judgment  affirmed. 
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Launcelot  Jenkin  et  al.  plaintiffs  in  error,  v.  James 

McCuLLY,  defendant  in  error. 

Error  to  Henry. 

Where  there  is  a  demurrer  of  one  of  several  defendants  in  chancery 
for  the  want  of  equity,  and  going  to  the  merits  of  the  whole  bill  and 
undisposed  of,  a  final  decree  cannot  be  entered  np  against  the  others 
who  are  in  default  for  plea,  answer,  or  demurrer  (A). 

Errors  assigned :  — 

1.  The  Court  erred  in  passing  the  decree  and  the  giv- 
ing the  judgment  thereon  against  one  of  the  defendants 
in  the  Court  below  before  they  were  all  brought  into 
Court  by  legal  process. 

2.  In  granting  the  decroe  while  the  demurrer  of  one 
was  undetermined  and  undisposed  of,  and  foreclosing  the 
equity  of  redemption  of  the  said  defendant. 

3.  In  granting  the  decree  and  giving  the  judgment  upon 
the  report  of  the  master's  estimate,  which  contradicts  and 
falsifies  the  record. 

4.  In  granting  the  decree  against  the  defendant  upon  a 
usurious  contract,  &c. 

The  facts  of  the  case  are  contained  in  the  opinion  of 
the  'Court. 

J.  B.  Teas,  for  plaintiffs  in  error. 

Hall,  for  defendant  in  error. 

Peb  Curiam,  Mason,  Chief  Justice.  —  McCuUy  sold  a 
tract  of  land  to  Jenkin,  giving  him  a  title  bond  and  re- 
ceiving a  note  for  the  purchase  money.  Jenkin  sold  the 
land  and  transferred  the  bond  to  Lyon,  and  Lyon  trans- 
ferred in  the  same  manner  to  Rickey.     McCuUy  filed  his 

(A)  To  the  same  effect  is  the  case  of  Pierson  9.  David  etal.  ^  Iowa, 
410. 
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bill  against  the  three  defendaots  to  enforce  a  vendor's  lien. 
A  rule  was  taken  upon  all  the  defendants  to  plead,  answer, 
or  demur  by  a  particular  day.  Lyon  demurred  to 
*448  the  whole  bill  for  want  of  equity.  *The  other  de- 
fendants failing  to  comply  with  this  rule,  default  was 
taken  against  them.  A  final  decree  was  entered  in  effect 
against  all  the  defendants,  and  the  land  directed  to  be  sold. 

It  is  very  questionable  whether  a  decree  could  have 
been  regularly  entered  up  against  the  parties  in  default, 
while  the  demurrer  of  the  other  defendant,  going  to  the 
whole  merits  of  the  bill,  remained  undisposed  of.  Such 
would  certainly  have  been  the  case  where  one  of  the  de- 
fendants had  answered  to  the  merits  of  the  bill.  S  £q. 
Dig.  2i3.  The  same  reason  would  seem  to  apply  to  de- 
murrers. 

But,  at  all  events,  the  decree  was  irregular  and  improper 
as  against  Lyon,  who  was  not  in  default ;  and  his  demur- 
rer, if  sustained,  will  prove  a  complete  defense  to  Jenkin 
and  Rickey.  The  decree  will,  therefore,  be  set  aside,  and 
the  case  remanded  to  Henry  county  for  further  proceed- 
ings. 


John  G.  Sheppard  et  aL  plaintiffs  in  error,  v.  John 

Wilson,  defendant  in  error. 

Error  to  Scott. 

Where  a  Jadgment  was  rendered  nunc  pro  tunc  on  a  motion  for  a  new 
trial,  which  had  been  taken  under  advisement,  bearing  date  at  a  time 
when  the  Court  was  not  in  session,  it  was  properly  regarded  as  a 
nallity ;  and  the  Court,  when  regnlarlj  in  session  subsequently,  was 
authorized  to  enter  up  a  judgment  upon  the  verdict  previously  ren- 
dered, without  regard  to  a  writ  of  error  which  had  been  sued  out 
upon  the  first  illegal  and  void  Judgment 
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The  only  point  considered  in  this  case  is  contained  in 
the  opinion  of  the  Court 

Gbaitt  &  Mitchell,  for  plaintiff  in  error. 

Cook  &  Learned,  for  defendant  in  error. 

Pbb  Cublam,  Mason,  Chief  Justice, —  The  record  in 
this  case  shows  that,  at  the  October  term  of  1841,  a  ver- 
dict was  rendered  against  the  plaintiffs  in  error  for 
$1,8;^7.50,  and  thereupon  they  filed  a  motion  for  a  new  trial. 
After  argument  on  this  motion,  the  Court  took  the  same 
under  advisement. 

♦Afterwards,  under  date  of  April  12th,  1842,  the  *449 
following  entry  appears :  "And  now  come  the  parties, 
by  their  attorneys,  and  the  defendants  move  for  judgment 
on  the  motion  for  a  new  trial,  made  and  argued  at  the  last 
term  of  this  Court  in  this  cause  and  held  under  advisement 
until  the  present  term.  It  is  considered  by  the  Court  that 
said  defendants  take  nothing  by  their  said  motion.  And 
thereupon  the  plaintiff  moves  the  Court  for  judgment  up- 
on the  verdict  rendered  by  the  jurors  aforesaid  at  the  last 
term  of  the  Court  in  this  cause.  It  is,  therefore,  consid- 
ered by  the  Court  that  the  plaintiff  recover  of  the  defend- 
ants," &c  (completing  the  regular  entry  of  judgment). 

On  this  judgment  a  writ  of  error  was  sued  out,  dated 
September  26th,  1842.  This  writ  of  error  was  allowed  for 
probable  cause,  but  no  bond  was  filed  in  pursuance  of  the 
statute,  so  far  as  appears  by  the  record,  nor  is  there  any- 
thing to  show  when  the  writ  of  error  was  served  —  or 
whether  it  was  ever  served  —  except  from  the  return  of 
the  clerk  of  the  District  Court  of  Scott  county,  dated 
December  28th,  1843,  merely  certifying  up  a  transcript  of 
the  record. 

Under  the  date  of  October  7th,  1842,  the  following  en- 
try is  found  on  the  record :    "  This  day  came   the  said 
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plaititiff,  by  bis  attorneys,  and  it  appearing  to  the  Court 
tbat  at  a  previous  term  of  tbis  Court,  to-wit :  the  October 
term,  1841,  the  issue  previously  joined  in  this  cause  was 
submitted  to  a  jury,  who,  after'hearing  the  evidence  and 
arguments  of  counsel,  returned  into  Court  the  following  ver- 
dict, to-wit :  They  find  the  issue  for  the  plaintiff  and  assess 
his  damages  at  the  sum  of  $1,837.50.  Whereupon  a  motion 
was  made  by  the  attorney  for  the  defendants  for  a  new  trial 
herein,  which  motion  was  at  said  October  term  taken  un- 
der advisement  by  the  Court.  And  'it  further  appearing 
to  the  Court  that  this  Court  has  not  ac  any  time  since  de- 
cided said  motion,  but  that  said  motion  was  continued  un- 
der advisement  until  the  present  term,  that  the  order  of 
continuance  at  last  term  was  not  entered  of  record,  it  is 
therefore  ruled  that  said  order  of  continuance  be  entered 
nwwpro  tunc.  And  the  Court  now  having  fully  consid- 
ered the  said  motion  for  a  new  trial,  doth  overrule  the 
same.  And  it  is  further  considered  by  the  Court  that  the 
plaintiff  have  and  recover,"  &c  (completing  the  entry  of 
judgment  in  the  usual  form). 

The  record  therefore  shows  a  regular  judgment,  a  writ 
of  error  taken  thereon,  and  subsequently  another  regular 
judgment.  But  a  reference  to  the  statute  and  the  almanac 
will  show  that  the  judgment  of  April  12th  was  not  entered 
up  during  the  time  prescribed  bylaw  for  the  session  of  the 
Court  in  Scott  county.  The  Court  in  that  year  com- 
*450  menced  in  Scott  *county  on  the  4th,  and  in  Clinton 
county,  in  the  same  district,  on  the  1 1th  of  April.  Of 
course  this  judgment  was  entered  up  in  Scott  county  on  the 
second  day  of  the  session  in  Clinton  county. 

The  decision  of  this  case  depends  upon  the  effect  that  is 
given  to  such  a  judgment.  If  it  is  a  nullity  it  was  certain- 
ly proper  lor  the  Court,  when  regularly  in  session,  to  dis- 
regard it  altogether  (as  it  appears  to  have  been  done),  and 
to  enter  up  a  judgment  then  without  reference  to  the 
former  one,  or  to  the  writ  of  error  that  had  been  sued  out 
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thereon.     Such  we  consider  is  the  proper  light  in  which  to 
regard  it. 

The  9th  section  of  the  organic  act  provides  for  holding 
District  Courts  ^'  at  such  times  and  places  as  may  be  pre- 
scribed by  law."  It  can  only  act  in  Scott  county  in  the  en- 
tering up  of  judgments,  while  it  is  by  law  authorized  to  be 
in  session  in  that  county,  and  it  can  only  be  in  session  in 
one  place  at  a  time  in  the  same  district.  The  first  judg- 
ment, therefore,  in  Scott  county  was  wholly  unauthorized 
and  nugatory.  The  second  was  consequently  regular  and 
should  be  affirmed,  which  is  accordingly  done. 


Francis  M'Dokald  ei.  aL  plaintiffs  in  error,  v.  John 
T.  Lightfoot,  defendant  in  error. 

Error  to  Lee. 

In  an  action  of  trespass,  the  defendant  may  properly  introduce  evidence 
to  prove  that  the  phiintiff  had  originally  taken  possession  of  the 
house  by  disseizen  and  trespass  on  the  defendant,  and  that  he  had  a 
li/^ht  to  the  possession  of  the  house  at  the  time  of  the  force  and  arms 
complained  of  by  plaintiff 

Such  evidence  would  not  be  a  defense  to  the  action,  but  it  should  be 
admitted  in  mitigation  of  damages. 

A  record  of  a  recovery  in  an  action  of  forcible  entry  and  detainer,  for 
a  portion  of  land,  <&c.  is  not  admissible  in  bar  to  an  action  of  trespass 
conunitted  on  another  portion  of  it  by  the  defendant. 

• 

This  was  an  action  of  trespass  quare  clauBum  fregit^  in- 
stituted by  John  T.  Lightfoot  against  Francis  M'Donald, 
Andrew  Butler,  John  W.  Patton,  Nathaniel  Markham, 
Orson  Markhani,  and  Andrew  Mitchell,  before  a  justice  of 
the  peace.  Judgment  was  rendered  against  M'Don- 
ald, *liutler,  and  Patton,  for  twelve  dollars  and  costs,  *451 
and  the  case  was  taken  to  the  District  Court,  on  appeal, 
—  75 
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where  it  was  tried  at  May  term,  1844,  and  a  verdict  and 
judgment  had  for  plaintiff. 

The  following  bills  of  exceptions  were  taken  :  — 

^'  Be  it  known  that  on  the  trial  of  this  cause  the  plaintiff 
gave  in  evidence  and  proved  that  he  was  in  possession  of 
a  hoase  situated  in  Lee  county,  and  had  been  in  the  posses- 
sion for  three  months,  and  that  during  the  temporary  ab- 
sence of  the  plaintiff  and  his  family  the  defendants  en- 
tered into  said  house,  and  removed  the  household  goods 
and  chattels  of  the  plaintiff  out  of  said  house,  and  took  and 
retained  possession  of  the  house. 

"  The  defendant  then  offered  to  prove  that  the  plaintiff 
had  originally  taken  possession  of  the  house  by  disseizen 
and  trespass  on  defendant,  M'Donald,  and  that  M'Donald 
had  the  right  to  the  possession  of  said  house  at  the  time  of 
the  force  and  arms  complained  of  by  plaintiff.  He  peace- 
ably entered  into  said  house,  and,  doing  as  little  harm  as 
possible,  gently  removed  the  goods  and  chattels  of  the 
plaintiff  out  of  said  house,  and  that  the  plaintiff  nor  any  of 
his  family  did  not  return  to  said  house  until  after  all  the 
plaintiff's  goods  had  been  removed,  and  defendant,  M'Don- 
ald, was  in  possession  of  said  house. 

'^  To  which  testimony  so  offered  by  defendants,  the  plaint- 
iff, by  his  counsel,  excepts,  and  prays  the  Court  to  sign  and 
seal  th^'s  their  first  bill  of  exceptions,  which  is  accordingly- 
done. 

"CHARLES  MASON,  Judffe   [L.  S.]" 

'^Be  it  known  that  on  the  trial  of  this  cause,  the  plaintiff 
offered  evidence  to  the  jury  going  to  prove  that  the  plaint- 
iff had.  been  in  possession  of  a  certain  house,  and  that 
during  the  absence  of  the  plaintiff  and  bis  family,  the  de- 
fendant took  possession  of  said  house,  and  removed  the 
plaintiff's  goods.  Said  premises  were  on  the  southwest 
quarter  of  section  17,  township  67  N.  range  6  west 
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"  The  defendants  in  their  defense  offered  to  prove,  by 
way  of  justification  and  mitigation  of  damages,  a  record 
and  judgment  of  the  proceedings  of  a  forcible  entry  and 
detainer  suit  had  between  the  said  defendant,  McDonald, 
as  complainant,  and  said  plaintiff  was  one  of  the  defend- 
ants. Which  suit  had  been  tried  before  a  justice  of  the 
peace,  and  appealed  to  the  District  Court  of  Lee  county, 
and  in  which  case  M'Donald  had  recovered.  And  that 
said  premises  upon  which  this  trespass  was  committed  was 
the  same  in  part  as  recovered  in  said  suit  of  forcible 
entry  *and  detainer.  To  which  record  and  evidence  *462 
the  plaintiff,  by  his  attorney,  objected,  and  the  Court 
sustained  the  objection,  and  ruled  that  said  evidence  should 
not  be  received.  To  which  decision  and  ruling  the  defend- 
ant, by  his  attorney,  excepts,  and  prays  the  Court  to  sign 
and  seal  this  his  second  bill  of  exceptions,  which  is  accord- 
ingly done. 

"CHARLES  MASON,  Judge   [L.  S.]» 

The  defendants  sued  out  their  writ  of  error  from  this 
Court. 

The  refusal  to  admit  the  defendant's  evidence  in  the  two 
bills  of  exceptions  mentioned,  are  the  errors  assigned. 

Hall  &  Mills,  for  plaintiffs  in  error. 

Wbioht  &  Knapp,  for  defendant  in  error. 

• 
Per  Cubdlm,  Mason,  Chief  Justice. —  We  think  the 

Court  below  erred  in  refusing  to  admit  the  evidence  of- 
fered by  the  plaintiff  in  error,  as  set  forth  in  the  first  bill 
of  exceptions.  Although  we  think  the  facts,  if  proved, 
would  not  have  been  a  defense  to  the  action,  still  they 
should  have  been  permitted  to  be  shown  in  mitigation  *of 
damages. 

The  evidence  proffered,  as  stated  in  the  second  bill  of 
exceptions,  was  correctly  refused  admission. 

Judgment  set  aside  and  trial  de  novo  ordered. 
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James  W.  Margrave,  plaintiff  in  error,  v.  The  Unttbd 

States,  defendant  in  error. 

Error  to  Linn, 

Under  the  act  of  the  legislature  rendering  private  prosecutors  luible 
for  costs,  there  must  be  a  trial  and  acquittal  to  render  the  prosecutor 
liable.  And  the  Court  must  be  satisfied  that  the  prosecution  wa» 
malicious  (t). 

At  the  April  term  of  the  District  Court  of  Linn,  James 
W.  Margrave  prosecuted  William  H.  Woodbrldge  for  for- 
gery, and  no  indictment  having  been  preferred,  the  Conrt 
rendered  a  judgmeat  against  Margrave  for  costs  to  the 

amount  of  $18.72. 
*453  *To  reverse  this  judgment,  Margrave  sued  out  hia 
writ  of  error  from  this  Court,  * 

Errors  assigned : — 

1.  It  does  not  appear  from  the  record  that  William  H. 
Woodbridge,  the  defeudant  in  the  prosecution  wherein  said 
judgment  was  rendered  against  said  plaintiff  in  error,  was 
tried  and  acquitted,  and  it  does  not  appear  that  said  Wood- 
bridge  was  not  tried  in  the  Court  below. 

2.  It  does  not  appear  from  said  judgment,  and  the  rec- 
ord thereof,  that  said  prosecution  tvas  malicious,  nor  does 
it  appear  that  the  Court  was  satisfied  that  said  prosecution 
was  malicious. 

8.  There  was  no  process  in  said  cause  to  bring  said 
plaintiff  in  error  into  the  Court  below,  and  said  judgment 
was  rendered  against  him  without  an  opportunity  to  show 
cause,  or  be  heard  in  any  manner  against  the  same. 

^.  There  was  no  hearing  in  the  Court  below  upon  which 
the  Court  was  authorized  to  determine  that  said  prosecu- 
tion was  malicious. 

(0  Rev.  §  4646 ;  State  o.  Donnell,  11  Iowa,  452. 
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5.  The  Court  was  not  authorized  to  render  said  judg- 
ment upon  the  finding  of  the  grand  jury. 

6.  The  grand  jury  was  not  authorized  by  the  law  to 
award  the  costs  against  the  prosecutor. 

John  David,  for  plaintiflF  in  error. 

E.  H.  Thomas,  district  prosecutor,  for  defendant  in  er- 
ror. 

■ 

Peb  Curiam,  Mason,  Chief  Justice. —  We  think  the 
Court  below  erred  in  rendering  judgment  for  costs  against 
the  plaintiff  in  error.  The  act  relative  to  criminal  proceed- 
ings renders  the  private  prosecutor  liable  only  when  the 
accused  has  been  "  acquitted  on  his  trial."  Laws  of  1843, 
page  151,  section  29.  The  only  mode  in  which  it  is  to  be 
ascertained  whether  there  has  been  a  private  prosecutor  is 
by  the  endorsement  upon  the  indictment,  and  where  there 
is  no  indictment  there  can  be  no  such  endorsement. 

Appended  to  the  same  act,  which  provides  for  render- 
ing the  private  prosecutor  liable,  are  some  additional  sec- 
tions, one  of  which  declares  that  "  No  costs  shall  be  ren- 
dered by  the  Court  in  the  Qvent  of  the  acquittal  of  a  per- 
son charged  with  a  criminal  offense  against  the  private 
prosecutor  unless  the  Court  is  satisfied  that  the  prosecution 
is  malicious." 

These  two  provisions  when  taken  together  do  not  auth- 
orize the  grand  jury  nor  the  Court  to  impose  a  liability 
upon  any  person,  on  the  ground  of  his  being  a  private 
prosecutor,  except  in  the  precise  manner  therein 
*pointed  out.  An  indictment  must  have  been  found  *4:54 
—  the  name  of  the  private  prosecutor  thereon  en- 
dorsed —  the  accused  must  have  been  acquitted  on  the 
trial  and  the  Court  must  have  been  satisfied  that  the  pros- 
ecution had  been  malicious.  This  last  fact  would  have 
been  inferred  from  the  action  of  the  Court  in  this  case,  but 
the  other  three  did  not  exist  and  they  are  all  material. 

Judgment  reversed. 


598  SUPREME  COUKT  OF  IOWA. 

E]eazur  Huff  «.  Charles  M.  Jenninga 


Eleazcjr  Huff  v.  Charles  M.  Jennings  et  al. 

Appeal  from   Cedar, 

On  a  bill  for  a  specific  performance,  a  tender  of  the  purchase  money 
must  be  made  to  the  vendor,  before  the  complainant  can  legally  re- 
quire the  conveyance  of  the  land  purchased  ij\, 

A  party  wishing  to  set  aside  a  contract  must  show  some  useful  purpose 
to  be  thereby  accomplished. 

This  was  a  bill  filed  by  Eleazur  Huff,  against  Charles  M. 
Jennings  and  others.  The  bill  sets  forth  that  the  defend- 
ant, Jennings,  in  1840,  purchased  from  the  board  of  com- 
missioners of  Cedar  county  lot  No.  2,  in  block  No.  11,  in 
the  town  of  Tipton,  for  the  sum  of  about  sixty  dollars, 
of  which  he  paid  one-fourth  in  hand,  and  afterwards  paid 
another  fourth  of  the  purchase  money ;  that  the  board  of 
commissioners  executed  and  delivered  to  Jennings  a  title 
bond,  conditioned  to  execute  and  deliver  to  said  Jennings 
a  warranty  deed  for  said  lot,  when  he  should  pay  up  the 
balance  of  the  purchase  money ;  that  in  pursuance  of  said 
purchase,  and  by  the  assent  of  the  commissioners,  the  said 
Jennings  took  possession  and  erected  a  tavern,  &c.  And 
that  afterwards,  in  November,  1841,  the  said  Jennings 
made  a  loan  of  one  hundred  and  twenty-five  dollars  from 
the  complainant,  and  to  secure  the  payment  executed  a 
mortgage  to  said  complainant  on  the  lot  in  question,  aod 
other  property ;  that  the  money  was  not  paid,  and  that  at 
the  April  term,  1843,  of  the  District  Court  of  Cedar,  the 
mortgage  was  foreclosed  and  a  sale  of  the  premises  ordered  ; 
and  that  afterwards  in  July,  1843,  Jennings,  confederating 
with  Bankin  and  M'Coy  (made  defendants  with  said  com- 


ij)  See  Collins  «.  Vandever,  administrator,  1  Iowa,  573 ;  Young  «. 
Daniels,  2  Iowa,  126 ;  Wright  v.  Le  Claire,  3  Iowa,  221 ;  Olive  «. 
Dougherty,  3  Greene,  371 ;  Clarke  t.  Langworthy,  3  Iowa,  563 ;  LewiB 
0.  Kerr  &  Craig,  17  Iowa,  72;  Crawford  o.  Paine,  19  Iowa,  172. 
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missioners),  went  before  the  board  of  commissioDers  and 
relinqnished  his  right  and  title  to  eaid  lot,  and  thereupon 
Bankin  and  M'Coj,  in  purenance  of  an  arrangement 
made  with  said  ^Jennings,  and  having  full  notice  ^455 
that  Jennings  had  conveyed  his  right  in  the  lot  to 
the  complainant  by  a  mortgage,  that  the  mortgage  had 
been  forfeited,  and  that  a  decree  of  foreclosure  and  order 
of  sale  had  been  made,  paid  to  the  said  commissioners  the 
balance  of  the  purchase  money,  about  thirty  dollars,  which 
would  have  been  due  from  Jennings,  and  received  a  deed 
from  the  commissioners  for  the  lot.  The  bill  avers. that 
the  complainant  had  always  been  ready  and  willing,  and 
was  then  ready  and  willing  to  pay  the  purchase  money 
whenever  the  board  of  commissioners  would  make  a  deed 
to  Jennings  or  the  complainant,  the  mortgagee.  The  bill 
further  prays  that  Rankin  and  M'Uoy  may  be  decreed  to 
deliver  up  said  deed,  to  be  cancelled,  and  the  commission- 
ers may  be  decreed  to  make  a  deed  to  HuflF,  or  Jennings, 
upon  payment  of  the  purchase  money  due. 

The  defendants,  on  motion,  obtained  an  order  dismiss- 
ing the  bill  for  the  want  of  equity,  aod  the  complainant 
appealed  to  this  Court. 

John  P.  Cook,  for  complainant. 
Cablston  &  Lowe,  for  defendants. 

Per  Curiam,  Mason,  Chief  Justice. —  That  a  tender 
should  have  been  made  before  a  conveyance  could  have 
been  legally  required,  admits  of  no  question.  But  it  is 
contended  that  the  sale  to  Rankin  and  M'Coy,  bein^  fraud- 
ulent, should  be  set  aside  without  any  such  tender. 

We  think  otherwise.  Unless  the  remainder  of  the  pur- 
chase money  is  paid,  neither  Jennings  nor  those  claiming 
under  him,  have  any  right  to  the  land  ;  their  only  remedy 
being  a  recovery  back  of  the  amount  already  paid.    The 
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time  for  the  payment  of  the  balance  haying  already  ex- 
pired, the  purchaser  was  in  defanlt.  The  subsequent  sale 
by  the  commissioners  was  valid,  as  against  all  persons  hav- 
ing no  interest  in  the  matter.  The  law  does  not  permit 
intermeddling  in  such  cases. 

If  the  second  sale  should  be  set  aside,  what  certainty  is 
there  that  the  first  will  ever  be  consummated.  The  law  will 
not  do  a  nugatory  or  wanton  act.  The  party  wishing  to 
set  aside  a  contract  must  show  some  nsefnl  purpose  to  be 
thereby  accomplished.  The  complainant  in  this  case  should 
therefore,  in  order  to  set  aside  the  second  sale,  have  shown 
a  readiness  to  consummate  the  first,  without  which  any  di^ 
turbance  of  the  first  would  be  an  act  of  sheer  wantonness. 
The  decree  of  the  Court  below,  dismissing  the  bill  for 
want  of  equity,  will,  therefore,  be  affirmed. 


*456  *Hezekiah  Musgrave,  plaintiff  in  error,  v.  John 
W.  BradiT  et  aL  defendants  in  error. 

Error  to  Muscatine. 

A  case  must  be  tried  upon  the  record  alone.  The  Supreme  Court  will 
not  regard  affidavits  made  for  the  purpose  of  changing  or  explaining 
the  record  ;  nor  an  independent  certificate  of  the  clerk  stating  fiu^ts 
not  apparent  in  the  record. 

He  who  would  avail  himself  of  the  yiolent  remedy  of  attachment  must 
keep  close  to  the  statute  (Jc). 

Where  an  attachment  bond  and  the  declaration  set  out  the  plaintiff's 
name  as  Henry  and  the  writ  of  attachment  run  in  the  name  of  Hob- 
kidh  Musgrave,  it  was  properly  quashed. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff 


{k)  By  Revision  of  1860  the  attachment  law  is  to  be  UberaUy  construed, 
§8242. 


^v 
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against  the  defcDdants  in  error  accompanied  by  a  writ  of 
attachment.  The  attachment  bond  and  the  declaration 
were  in  the  name  of  Henry  Musgrave,  and  the  suit  was 
commenced  and  the  summons  issued  in  the  trne  name  of 
the  plaint^. 

The  defendants  moved  to  quash  the  attachment  for  the 
following  reasons : — 

1.  The  causes  for  the  attachment  set  out  in  the  affidavit 
were  in  the  alternative. 

2.  The  sheriff  did  not  attach  the  property  in  presence  of 
two  citizens  of  the  territory  possessing  the  qualification  of 
jurors. 

8.  The  sheriff  did  not  make  an  inventory  and  appraise- 
ment according  to  law. 

4r.  Because  all  the  proceedings  in  the  attachment  were 
irregular  and  illegal. 

6.  Because  there  had  been  no  declaration  filed  within  ten 
days  after  the  writ  of  attachment  was  issued. 

The  plaintiff  had  leave  to  amend  his  declaration. 

The  defendants  craved  oyer  of  the  writ  and  filed  a  plea 
in  abatement  of  the  writ  and  declaration,  because  the  writ 
commanded  them  to  answer  unto  Hezekiah  Musgrave,  and 
that  the  declaration  was  throughout  in  the  name  of  Henry 
Musgrave. 

The  plaintiff  filed  an  affidavit  of  his  meritorious  cause  of 
action,  and  that  the  amount  which  appeared  upon  the  pa- 
pers was  due  in  good  faith,  and  that  the  attachment 
was  commenced  simultaneous  with  the  ^summons,  *457 
and  that  he  believed  the  defendants  were  on  the 
verge  of  insolvency,  &c. 

An  affidavit  of  the  plaintiff's  counsel  was  also  filed  that 
he  knew  the  plaintiff  equally  well  by  the  name  of  "  H. 
Musgrave  "  and  "  Henry  Musgrave,"  and  that  he  general- 
ly had  seen  his  name  written  "  H.  Musgrave."  That  he 
drew  up  all  the  papers  in  the  name  of  Henry  Musgrave, 
and  that  all  the  papers  wherein  the  name  of  Musgrave  oc- 
—  76 
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curred,  by  whatsoever  Christian  name,  were  intended  for 
the  same  suit,  &c.  &c. 

The  attachment  was  dismissed,  and  the  Court  adjudged 
that  no  declaration  had  been  filed  within  ten  days  from 
the  time  of  issuing  the  attachment. 

The  cas^  was  submitted  to  a  jury  at  December  term, 
1842,  and  a  verdict  and  judgment  had  for  the  plaintiff  for 
the  sum  of  $855.90  and  costs. 

The  said  Hezekiah  Musgrave  sued  out  a  writ  of  error 
to  reverse  the  ruling  of  the  Court  below,  and  has  assigned 
for  error :  — 

1.  The  Court  decided  that  there  was  no  declaration 
filed  in  this  case  within  ten  days  next  after  issuing  the 
writ  of  attachment,  and  that  for  this  reason  the  attach- 
ment should  be  quashed  ;  when,  in  truth,  a  declaration  in 
the  case  had  been  filed  within  ten  days  next  after  the  issu- 
ing the  writ  of  attachment.  Therefore,  in  this  there  is 
eiTor. 

Whioh£B,  for  plaintiff  in  error,  suggested  a  diminution 
of  the  record  as  to  the  amendment  of  the  declaration, 
which  diminution  was  confessed  by  Hastings,  for  defend- 
ants. 

A  certiorari  was  issued  to  the  clerk  of  the  Court  below, 
to  send  up  a  more  complete  record ;  and  instead  of  a  com- 
plete and  entire  record  being  sent  up,  the  clerk  certified 
under  the  seal  of  the  Court  as  to  the  amendments,  &c. 

Pbr  Cubiam,  Mason,  Chief  Justice.  —  This  case  must 
be  tried  upon  the  record,  and  upon  that  alone.  We  can- 
not, therefore,  pay  any  regard  to  the  affidavits  made  for 
the  purpose  of  changing  or  explaining  the  record  as  set 
forth  in  the  transcript.  Nor  can  the  certificate  of  the 
clerk  be  of  any  avail.  "When  he  sends  up  a  transcript  of 
the  record,  his  certificate  to  the  same  is  sufficient  evidence 
to  serve  as  a  basis  for  the  action  of  this  Court  But  an  in- 
dependent certificate  of  hit  is  of  no  higher  authority  than 
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that  of  any  other  individual.  K  there  had  been  an  error 
in  the  transcript  in  the  first  instance,  measures  should  have 
been  taken  to  procure  an  amended  copy  thereof,  but  evi- 
dence in  the  form  of  a  certificate  given  by  the  clerk 
stating  facts  not  apparent  upon  ^the  record,  or  even  ^458 
stating  what  the  record  should  have  been,  without 
giving  a  true  copy  thereof,  cannot  be  considered  and  acted 
upon  by  this  Court. 

In  the  present  case  the  suit  is  commenced  and  the  sum- 
mons issued  in  the  name  of  Hezekiah  Musgrave.  The 
attachment  bond  and  the  declaration  are  in  the  name  of 
Henry  Musgrave.  The  statute  requires  a  declaration,  in 
cases  like  this,  to  be  filed  ten  days  before  the  return  day  of 
the  writ.  The  Court  below  decided  that  a  declaration  in 
the  name  of  Henry  Musgrave  in  this  case  was  not  a  com- 
pliance with  the  above  requirement  of  the  statute,  and, 
therefore,  quashed  the  writ  of  attachment.  But  inasmuch 
as  tl^is  writ,  by  our  statute,  is  a  mere  auxiliary  process^ 
the  plaintiff  was  permitted  to  amend  his  declarration  and 
proceed  in  the  same  way  as  though  no  writ  of  attachment 
had  been  issued. 

We  think  this  ruling  of  the  Court  was  correct.  He 
who  would  avail  himself  of  the  violent  remedy  of  an  at- 
tachment must  keep  close  to  the  statute.  The  writ  issued 
in  the  name  of  Hezekiah  Musgrave,  and  ten  days  before 
the  return  day  thereof,  a  declaration  should  have  been 
filed  in  the  same  name.  The  quashing  of  the  writ  of  at- 
tachment being  the  only  error  complained  of  in  this  case, 
the  judgment  of  the  Court  below  will  be  affirmed. 
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William  Long,  plaintiff  in  error,  v.    Gabriel  Long 
(for  use  of  Walling),  defendant  in  error. 

Error  to  MuBcatine. 

Where  a  defendant  in  the  Court  below  neglects  for  sereral  terms  to 
move  to  have  a  case  which  has  been  remanded  for  a  new  trial  dock- 
eted and  disposed  of,  he  will  not  be  permitted  to  have  it  stricicen 
from  the  docket  at  the  first  term  the  plaintiff  has  placed  it  there. 

All  the  facts  necessary  to  an  understanding  of  this  case 
are  contained  in  the  opinion  of  the  Court. 

Whiohbb,  for  plaintiff  in  error. 

Woodward,  for  defendant  in  error. 

♦469  *Pbr  CmBtiAM,  Mason,  Chief  JusncB. —  Froni  the 
bill  of  exceptions  it  appears  that  this  case,  having 
been  tried  in  the  District  Court  of  Muscatine  county,  at 
its  June  term,  A.  D.  1839,  it  was  taken  to  the  Supreme 
Court,  and  reversed  at  the  July  term  of  the  following 
year.  A  new  trial  ^as  ordered,  and  the  writ  oi  proceden- 
do filed  in  the  office  of  the  clerk  of  the  Court  below  on 
the  13th  of  September,  1841.  The  original  note  and  dec- 
laration being  attached  together,  have  not  been  on  file 
since  the  decision  of  the  Supreme  Court,  and  seem  not  to 
have  been  within  the  reach  of  the  plaintiff  below. 

At  the  October  term^  1843,  the  case  was  docketed  in 
the  Court  below  for  the  first  time  since  it  had  been  sent 
down  from  the  Supreme  Court.  Thereupon  the  counsel 
for  the  defendant  moved  to  strike  the  case  from  the  docket, 
for  the  alleged  reason  that  the  same  had,  in  effect,  been 
discontinued.  This  motion  being  overruled,  the  caae  was 
brought  here  to  test  the  correctness  of  that  decision. 
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The  defendant  certainly  should  be  permitted  to  bring 
litigation  to  an  end,  and  not  be  compelled  to  remain  in 
Court,  term  after  term,  to  suit  the  pleasure  of  the  plaintiJOT. 
Nor  does  the  practice  of  our  Courts  permit  such  oppres- 
sion. He  might  at  any  time  after  the  case  was  remanded 
have  moved  to  have  it  docketed  (after  a  reasonable  time) 
disposed  o£  Without  taking  this  course  he  remained  pas- 
sive until  several  terms  had  elapsed,  and  as  soon  as  the 
case  was  docketed,  moved  at  once  for  an  order  of  discon- 
tinuance.   We  think  the  motion  was  premature. 

In  England  and  New  York  the  same  power  is  not  given 
to  the  defendant  as  to  the  plaintiff  in  urging  a  case  to 
trial.  The  plaintiff  has  the  privilege,  when  a  case  is  called 
in  its  order,  of  saying  whether  it  shall  or  shall  not  be  then 
tried.  But  to  prevent  too  great  abuses  arising  from  this 
source  the  defendant  is  permitted,  after  a  lapse  of  a  rea^- 
Bonable  time,  if  no  trial  is  had,  to  move  for  a  judgment  as 
in  case  of  non-suit;  a  motion  substantially  the  same  as 
that  made  and  overruled  in  the  Court  below.  The  reasons 
for  establishing  such  a  rule  there  do  not,  therefore,  apply 
here,  where  each  party  has  an  equal  right  to  urge  on  a 
case  to  trial,  and  ought,  therefore,  to  be  regarded  as  equal- 
ly responsible  for  delay. 

The  decision  of  the  Court  below  will,  therefore,  be  af- 
firmed. 
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'''460  *  Jeremiah  Young  and  Denton  J.  Snyder,  plaintr 
iifs  iq  error^  v.  Thomas  M.  Isett,  defendant  in 
error. 

Error  to  Muscatine. 

Where  A  sold  to  B  a  lot  of  land  for  $675.00,  and  three  hundred  dol- 
lars were  paid  down  and  notes  given  for  the  remainder  by  B ;  and 
the  vendor,  executing  a  bond  to  convey  upon  the  payment  of  the 
last  note,  and  before  the  note  fell  due  B  sold  the  lots  and  assigned 
the  title  bond  to  C,  who  knew  of  A's  lien  for  the  balance  of  the  pur- 
chase money :  Upon  a  bill  filed  by  A  against  B  and  C,  held  that  his 
lien  against  C  should  be  enforced  (2). 

This  was  a  bill  in  chancery  filed  by  Isett  against  Yonng 
&  Snyder.  The  bill  stated  that  on  the  19th  of  March, 
1840,  the  complainant  owned  the  north  half  of  lot  No.  2, 
in  block  No.  10,  in  the  town  of  BloomiDgton,  and  that  he 
sold  one-half  of  it  to  Young  for  $675 ;  he  paying  three 
hundred  down  and  giving  two  notes  for  the  balance,  the 
last  dae  and  payable  Ist  April,  1841 ;  and  that  complain- 
ant executed  a  title  bond  to  convey  said  half  lot  at  that 
time,  and  gave  Young  possession ;  that  before  either  of 
the  notes  became  due  Young  lefl  the  territory,  and  had 
not  returned  ;  that  previous  to  his  departure  he  sold  the 
title  bond  to  Snyder,  who  purchased  with  full  knowledge 
that  the  notes  were  unpaid ;  that  Snyder  was  then  in  pos- 
session of  the  lot  and  bond ;  that  complainant  had  repeat- 
edly requested  Snyder  to  pay  the  money,  take  a  deed,  and 
cancel  the  bond  and  notes,  which  he  refused  to  do ;  that 
complainant  had  followed  Young  to  foreign  parts,  and  had 
made  the  same  offer  to  him,  which  he  also  refused ;  that 
he  could  not  collect  the  notes  of  Young  by  reason  of  his 
absence  and  insolvency.    Concluding  with  a  prayer  that 

(0  See  Grapengather  v.  Fejervary,  9  Iowa,  168,  sustaining  the  princi- 
ple in  this  case. 


JANUARY  TERM,  1846.  607 


Jeremiah  Young  and  Denton  J.  Snyder  v.  Thomas  M.  Isett 


the  contract  be  cancelled,  or  that  the  lot  be  sold  and  the 
proceeds  applied  to  the  extinguishment  of  the  debt,  &c. 

To  this  bill  there  was  a  general  demurrer  for  want  of 
equity. 

The  cause  was  finally  heard  at  June  term,  1843,  and  a 
decree  that  the  defendant's  equitable  interest  in  said  half 
lot  should  be  sold  for  the  benefit  of  Isett,  and  that  upon 
the  payment  of  the  amount  due  him,  he  should  make  a 
deed  to  the  purchaser,  &c. 

Hastings,  for  plaintiffs  in  error. 

WracHEB,  for  defendant  in  error. 

*Peb  Cubiam,  Mason,  Chief  Justiob. — This  was  a  *461 
bill  brought  by  Isett,  to  subject  certain  real  estate  to 
a  vendor's  lien.  The  bill  sets  forth  that  the  complainant 
being  the  owner  of  a  half  lot  of  ground  in  the  town  of 
Bloomington,  on  the  14th  day  of  March,  1840,  sold  the 
same  to  the  defendant.  Young,  for  the  sum  of  six  hundred 
and  seventy-five  dollars ;  three  hundred  of  which  was  paid 
down,  and  two  notes  given  for  the  remainder.  The  com- 
plainant at  the  same  time  executed  a  title  bond,  condition- 
ed to  execute  a  deed  upon  the  payment  of  the  remainder 
of  the  purchase  money.  Before  the  notes  became  due, 
the  defendant.  Young,  removed  from  the  territory ;  selling 
at  the  same  time  the  half  lot  aforesaid,  and  assigning  said 
bond  to  the  defendant  Snyder,  who  purchased  with*  a  full 
knowledge  of  the  facts  above  mentioned.  The  bill  then 
alleges  that  Young  is  of  doubtful  solvency,  so  that  to  fol- 
low and  prosecute  him  abroad  would  be  without  avail. 
Upon  this  state  of  alleged  facts,  he  asks  the  enforcement 
of  his  lien  against  the  present  possessor  of  the  premises. 
To  this  bill  the  defendants  demurred,  which  demurrer 
was  overruled  and  a  decree  entered  pursuant  to  the  prayer 
of  the  bill.  We  are  now  to  enquire  whether  the  Court 
below  erred  in  thus  overruling  the  demurrer.  The  decision 
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of  this  qne&tion  depends  entirely  upon  that  of  the  right  of 
the  complainant  to  enforce  a  vendor's  lien  under  the  cir^ 
enmstances  set  forth  in  the  bill. 

Snjder  being  a  purchaser  with  notice  of  the  complain- 
ant's equity,  is  in  no  better  situation  than  his  co-defendant 
would  have  been  had  he  remained  still  in  the  ownership 
and  possession  of  the  property.  The  only  possible  doubt 
in  this  case  is  as  to  the  vendor's  lien  applying  to  equitable 
titles,  like  that  held  by  the  defendants.  The  decisions  in 
Blackford  are  directly  in  point,  and  we  shall  adopt  the  rule 
there  laid  down.     See  1  Blackford,  246  and  416. 

Decree  affirmed. 


Alexander  A.  Wilson  v.  Joseph  Huohell. 

Appeal  from  Jeferson. 

An  injunction  will  not  lie  to  prevent  the  commission  of  a  simple  act  of 
trespass,  the  party  Injured  having  an  adequate  remedy  at  law  (m). 

*462  *Thi8  was  a  bill  filed  by  Wilson  against  Hughell, 
praying  a  writ  of  injunction  to  restrain  the  defend* 
ant  from  committing  trespasses  upon  the  complainant's 
land  claim. 

The  cause  was  finally  disposed  of  in  the  Court  below, 
at  September  term,  1842.  The  bill  was  dismissed  and  a 
decree  that  the  respondent  should  have  and  recover  from 
the  complainant  his  costs.  The  complainant  appealed  to 
this  Court. 

Shufflbton  &  Gray,  for  complainant. 

(m)  By  the  Reyision  of  1860,  a  plaintiff  may  have  an  injunction  to 
prevent  the  repetition  of  a  trespass,  when  he  has  brought  his  action  for 
the  injury  already  committed.  §§  3798,  3799,  8800 ;  Hall «.  CrooBe  a  aL 
14  Iowa,  487. 


JANUAKY  TERM,  1846.  609 


Alexander  A.  Wilson  v,  Joseph  HughelL 


Hall  &  Hdvphbbts,  for  defendant. 

Peb  Cubiam,  Mason,  Chief  Justice.  —  The  complain- 
ant in  this  case  sets  forth  in  his  bill  that  in  June,  1839,  he 
purchased  a  '' claim '^  Ijing  in  the  county  of  Jefferson; 
that  the  defendant  claimed  a  portion  of  the  timbered  part 
thereof ;  that  an  arbitration  was  had,  and  the  tract  in  dis- 
pute awarded  to  the  complainant ;  that  the  defendant  still 
coDtinaing  to  cnt  timber,  an  action  of  trespass  was  brought, 
which  was  taken  by  appeal  to  the  District  Court,  and  that 
the  said  defendant  still  continues  to  trespass.  An  injunc- 
tion is  therefore  prayed  for,  which  was  granted. 

At  a  subsequent  term  of  the  District  Court  for  Jefferson 
county,  a  demurrer  was  filed  to  this  bill,  and  sustained  by 
the  Court  The  complainant  then  obtained  permission  to 
amend  his  bill. 

The  bill,  as  amended,  alleges  that  the  complainant  has  a 
right  of  pre-emption  to  the  quarter  section  of  land,  includ- 
ing the  tract  in  controversy,  but  that  he  is  unable  to  per- 
fect his  title  by  reason  of  the  public  surveys  being  not  yet 
completed. 

To  the  bill  thus  amended  the  defendant  answered,  deny- 
ing that  the  complainant  had  such  right  of  pre-emption  to 
the  land  on  which  the  trespasses  were  alleged  to  have  been 
committed. 

The  allegation  in  relation  to  the  right  of  pre-emption  is  ' 
not  sustained  by  the  proof,  and  seems  to  have  been  aban- 
doned, as  it  has  not  even  been  alluded  to  in  the  argument; 
so  that  the  otily  question  remaining  for  investigation  is 
whether  an  injunction  should  be  granted  to  restrain  the 
commission  of  trespasses  upon  claims  on  the  public  lands, 
under  circumstances  like  those  set  forth  in  the  bill  of  com- 
plainant in  this  case.  To  make  the  case  the  strongest  for 
the  complainant,  is  he  entitled  to  relief  if  his  original  bill 
is  wholly  true  ?  In  other  words  did  the  Court  below  err  in 
sustaining  the  demurrer  to  that  bill  ? 
—  77 
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Without  stopping  to  enquire  whether,  under  any  circum- 
stances, the  mere  occupier  of  a  "  claim  "  on  the  public 
*463  lands  is  entitled  to  an  injunction  *to  prevent  acts  of 
trespass,  it  is  very  evident  that  he  would  have  no 
stronger  claim  to  such  a  remedy  than  the  owner  of  the 
freehold  would  have  under  like  circumstances. 

It  is  a  well  settled  rule  that  an  injunction  ought  not  to 
be  granted  to  prevent  the  commission  of  a  simple  act  of 
trespass ;  the  party  injured  in  such  cases  having  an  ade- 
quate remedy  at  law.  To  take  a  case  out  of  this  rule,  pe- 
culiar circumstances  must  exist.  The  bill  in  the  present 
case  shows  nothing  of  this  kind,  and  even  if  it  were  com- 
petent for  the  complainant  to  make  out  a  good  case  by  his 
proof  when  one  is  not  set  forth  in  his  bill,*  that  has  not 
been  done  in  the  present  case. 

The  bill  was,  therefore,  properly  dismissed,  and  the  de- 
cree is  affirmed. 


James  A.   Cunningham  v.  Wesley   Depew,  William 

Thorn,  and  Joel  Arrinoton. 

Appeal  from  Jefferson. 

Where  A,  the  complainant,  purchased  of  defendant  B  a  land  ^  claim" 
for  which  he  was  to  pay  $600,  and  did  pay  nearly  $500  down,  and 
gave  his  note  for  the  balance,  and  A  being  absent  when  the  land  waa 
brought  into  market,  B  borrowed  the  money  of  C  with  which  to 
enter  the  same,  and  afterwards  sold  the  same  to  D,  an  innocent  pur- 
chaser, without  notice ;  held  that  that  the  title  of  D  could  not  be  dia- 
turbed  on  a  bill  filed  by  A  for  a  specific  performance,  but  that  A  was 
entitled  to  a  decree  against  B  for  the  whole  amount  of  the  purchase 
money  under  the  prayer  for  general  relief 
• 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants in  the  District  Court  of  Jefferson  coanty,  in 
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Angnst,  1843,  and  at  September  term,  1844,  the  following 
decree  was  made,  Judge  Mason  presiding :  — 

'^  This  cause  came  on  to  be  heard  upon  the  bill,  answer, 
ezhibts,  and  evidence,  and  was  argued  by  counsel,  and  the 
Court,  after  due  consideration,  ordered,   adjudged,,  and 
decreed  that  the  said  complainant's  bill,  as  to  said  respond- 
ents, William  Thorn  and  Joel  Arrington,  be  dismissed  at 
complainant^s  costs,  and  it  was  further  ordered,  ajudged, 
and  decreed,  that  said  complainant  has  a  good  equity 
against  the    said    respondent,  Wesley  Depew,   for  the 
amount  of  money  which  he  had  received  from  said  com- 
plainant, which  amount  was  ascertained  by  the  Court  to  be 
the  sum  of  six  hundred  dollars,  with  six  per  cent  in- 
terest thereon  since  *the  17th  day  of  August,  1842,  *464 
amounting  to  the  sum  of  seventy-three  dollars  and 
forty  cents,  making  in  all  the  sum  of  $673.40,  which  said 
Bum  is  to  be  credited  with  the  sum  of  twenty-five  dollars 
for  the  services  of  said  Depew,  leaving  a  balance  of  six 
hundred  and  forty-eight   dollars  and  forty  cents.     It  is 
thereupon  ordered,  adjudged,  and  decreed  by  the  Court, 
that  said  Wesley  Depew  do  pay  to  said  complainant,  within 
ten  days  from  the  adjournment  of  this  Court  the  said  sum 
of  six  hundred  and  forty-eight  dollars  and  forty  cents,  with 
accruing  interest  and  costs  of  this  suit,  and  in  default  there- 
of, that  a  special  execution  issue  to  the  sheriff  of  Jefferson 
county,  or  into  any  other  county  in  this  territory,  that  said 
complainant  may  direct,  thereby  commanding  said  sheriff 
to  cause  to  be  levied  of  the  goods  and  chattels,  lands  and  ten- 
ements of  said  Depew,  the  said  sum  of  six  hundred  and  forty- 
eight  dollars  and  forty  cents,  with  interest  and  costs  of  this 
petition,  and  accruing  costs,  and  that  said  writ  be  executed 
and  returned,  the  same  as  executions  at  law.    It  is  fur- 
ther ordered  that  a  certain  note  given  by  said  complainant 
to  said  Depew,  for  about  one  hundred  and  eight  dollars,  be 
credited  upon  said  demand,  whenever  said  Depew  shall 
bring  the  same  and  file  it  with  the  clerk  of  this  Court, 
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and  that  six  per. cent  interest  be  allowed  on  said  note  from 

date,  being  17th  of  Angust,  1842." 
The  defendant,  Depew,  appealed  to  this  Court 
All  the  other  essential  facts  of  the  case  are  recited  in  the 

opinion  of  the  Conrt. 

Shuffleton,  Gbay  &  Negus,  for  appellant. 
Hall,  for  appellee. 

Per  Curiam,  Mason,  Chief  Justice. —  The  main  facts 
in  this  case  are  not  controverted.  The  complainant,  in 
August,  1842,  then  a  resident  of  the  state  of  Ohio,  pur- 
chased of  the  defendant,  Depew,  what  is  commonly  known 
as  a  "  claim,"  embracing  a  quarter  section  of  land,  lying 
in  the  cou:nty  of  Jefferson  in  this  territory,  for  which  he 
was  to  pay  the  sum  of  six  hundred  dollars.  Nearly  five 
hundred  dollars  of  this  amount  was  paid  down,  and  to  se- 
cure the  remainder  a  promissory  note  was  given  for  the 
sum  of  one  hundred  and  nine  dollars,  payable  April  1st, 
1843.  In  February,  1843,  the  land  was  brought  into  mar- 
ket. Cunningham  was  absent,  and  Depew  borrowed 
money  of  one  Arrington,  with  which  he  entered  the  land, 
and  afterwards  sold  the  dame  to  the  defendant,  Thorn. 
The  most  material  point  in  dispute  is  whether  Depew,  in 
borrowing  the  money  of  Arrington,  and  entering  the 
*465  land,  acted  as  the  agent  of  ^Cunningham.  This 
matter,  however,  seems  to  be  placed  beyond  contro- 
versy by  the  letter  of  Depew,  dated  February  llth,  1843, 
which  is  appended  to  the  bill  as  an  exhibit.  He  there 
states :  ^^  I  received  a  few  lines  from  you  stating  that  you 
wished  me  to  buy  your  land.  I  obtained  a  loan  of  money 
su£Scient  to  enter  you  claims,  which  was  two  hundred  dol- 
lars at  twenty  per  cent,  for  two  years,  but  you  have  the 
right  to  redeem  it  in  the  spring  if  you  wish,"  &c  Ac. 

The  sale  seems  to  have  been  made  to  Thorn  withont  any 
knowledge  on  his  part  of  Depew's  want  of  power  to  make 
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him  a  good  title.  He  doubtless,  therefore,  acted  in  good 
faith,  and  his  title  cannot  be  disturbed.  The  conveyance, 
therefore,  asked  for  in  the  bill  was  properly  refused,  but 
it  requires  neither  authority  nor  argument  to  show  that 
Canningham  is  entitled  to  relief  against  Depew.  The  lat^ 
ter  sold  complainant  a  claim  to  a  quarter  section  of  land 
for  which  he  received  six  hundred  dollars  in  cash  and  ne- 
gotiable paper.  When  the  land  was  about  to  come  into 
market  he,  as  agent  for  complainant,  borrowed  the  money 
necessary  to  pay  for  it  with  the  evident  understanding  that 
it  was  to  be  repaid  by  his  principal.  Afterwards,  without 
authority  from  his  principal,  he  sold  the  land  to  a  honafide 
purchaser,  without  notice.  The  rights  of  Cunningham,  then, 
were  either  to  affirm  the  sale  to  Thorn,  and  claim  the  ben- 
efit of  the  proceeds  thereof,  or  to  disaffirm  the  act  of  the 
agent  and  claim  from  him  the  value  of  the  land  which  he 
had  thus  placed  beyond  the  reach  of  his  principal.  That 
value  had  been  previously  fixed  by  the  parties  themselves 
at  six  hundred  dollars,  and  the  decree  of  the  Court  for  that 
amount  was  therefore  just  and  proper.  Had  the  defend- 
ant delivered  up  the  note  to  be  cancelled  on  the  trial,  a 
deduction  for  that  amount  would  have  been  proper.  But 
as  he  holds  on  upon  that  instrument,  and  for  ought  appear- 
ing to  the  contrary  has  transferred  it,  it  was  proper  to  ren- 
der a  decree  for  the  whole  amount. 

Nor  do  we  feel  pertain  that  the  result  would  have  been 
difi^erent  had  the  truth  of  the  defendant's  answer  been  fully 
admitted.  He  would  certainly  in  that  case  have  been  un- 
der no  obligation  to  have  taken  any  steps  to  secure  the 
land  at  the  public  sale,  but  a  Court  of  equity  would  have 
been  very  reluctant  to  see  him  avail  himself  of  the  misfor- 
tunes of  the  complainant  so  far  as  to  secure  the  land  to  him- 
self^ and  pocket  the  value  thereof  besides.  If  Cunningham 
had  been  unable  to  fulfill  his  contract,  it  might,  under  proper 
circumstances  have  been  rescinded,  but  we  see  nothing 
therein  by  which  we  can  conclude  that  a  failure  on  his 
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part  to  perform  his  whole  contract,  should  work  a  forfeit- 
ure of  the  amount  paid.  As  a  general  rule,  a  con- 
*4r66  tract  can  only  be  rescinded  by  *placing  the  other 
party  in  statu  quo  /  by  a  restoration  of  the  aoiount 
already  paid  on  the  contract.  If  the  defendant  had  felt 
unwilling  to  rescind  upon  such  terms,  he  should  have 
brought  suit  upon  the  broken  contract  instead  of  treating 
it  as  null  and  void.  But  this  he  has  not  done  He  has 
treated  the  contract  as  rescinded.  He  has  the  land  in  the 
same  way  as  though  it  had  not  been  sold  by  him,  so  that 
he  has  sustained  no  injury  on  that  score.  At  the  same 
time  he  has  the  six  hundred  dollars  in  note  and  money, 
which  he  is  equitably  bound  to  restore. 

We  are,  therefore,  fully  of  the  opinion  that  the  decree 
below  should  be  affirmed. 
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Joseph  Webster,  plaintiflf  in  error,  v,  Hugh  T.  Reid, 

defendant  in  error. 

Error  to  Lee, 

The  treaty  of  1824,  with  the  Sac  and  Fox  tribes  of  Indians,  by  which 
certain  lands  were  ceded  to  the  United  States,  did  not  include  that 
portion  of  their  lands  lying  between  the  rivers  Des  Moines  and  Mis- 
sissippi, which  was  reserved  for  the  half-breeds  belonging  to  Shid 
tribes. 

By  this  treaty  of  1824,  the  half-breeds  had  conferred  upon  them  the 
right  of  private  property  in  the  lands  reserved  for  their  use,  and  not 
the  sovereignty  over  them. 

The  title  of  the  half-breeds  was  not  disturbed  by  the  second  treaty  and 
cession  in  1832,  as  the  cession  of  lands  fVom  one  nation  to  another 
does  not  effect  the  right  of  private  property. 


616  SUPREME  COURT  OF  IOWA, 


Joseph  Webster  v.  Hugh  T.  Reid. 


The  act  of  Congress  of  June  1834,  conferred  upon  the  half-breeds  of  the 

Sac  and  Fox  tribes,  a  full  fee  simple  title  as  tenants  in  common,  to 

the  reserved  lands  lying  in  Lee  county,  Iowa. 
Although  a  legislature  has  not  the  power  to  destroy  vested  rights,  it 

can  create  or  augment  them. 
*468  *If  a  legislature  sees  proper  to  violate  the  solenm  stipulations  of 

a  treaty,  there  is  no  power  in  the  Judicary  to  prevent  it. 
If  a  treaty  is  by  the  constitution  declared  to  be  the  supreme  law  of  the 

land,  so  is  an  act  of  Congress.    The  latter  may  repeal  the  former  in 

the  same  manner  that  one  statute  may  repeal  another. 
After  the  act  of  Congress  of  1834,  the  half-breed  tract  was  to  the  fhllest 

extend  individual  property,  and  as  such,  by  the  organic  act,  placed 

under  the  municipal  regulations  of  the  territory  of  Iowa. 
The  act  of  1834,  conferring  on  the  half-breeds  a  title,  is  a  public  statute, 

and  should  be  judicially  noticed. 
A  party  to  a  judgment  cannot  collaterally  impeach  it  for  fraud,  much 

less  can  a  stranger  be  permitted  thus  to  do  it 
As  a  general  rule,  a  judgment  at  law  is  an  act  so  far  conclusive  as  ngt 

to  be  disturbed  by  another  judgment  at  law. 
A  contract  however  fraudulent,  is  not  a  nullity ;  it  is  valid  as  to  all  the 

parties  to  the  fraud,  and  to  all  others,  except  those  who  are  injured 

thereby. 
Judgments  rendered  under  an  unconstitutional  law  are  not  nullities; 

and  a  sheriff  levying  and  selling  under  such  a  judgment  would  not  be 

a  trespasser. 

This  was  an  action  of  right,  institnted  by  Reid,  against 
Webster,  in  the  District  Conrt  of  Lee,  to  recover  the  pos- 
session of  the  north-east  quarter,  of  section  number  twelve, 
in  township  number  sixty-seven  north,  of  range  number 
fiv^  west,  containing  one  hundred  and  sixty  acres,  and 
which  is  a  part  of  the  land  known  as  the  half-breed  tract 
in  said  county,  containing  one  hundred  and  nineteen 
thousand  acres. 

As  the  decision  in  this  case  involves  the  title  to  all  the 
lands  lying  in  the  half-breed  reservation,  we  shall  give  a 
somewhat  detailed  history  of  the  title  of  Hugh  T,  Reid, 
the  plaintiff  below,  and  the  defendant  in  error. 

HiSTOBYOPTHE  TiTLB  OF  Reid. — Ou  the  4th  of  August, 
1824,  a  treaty  was  concluded  between  the  United  States 
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and  the  Sac  and  Fox  tribes  of  Indians,  by  which  the  latter 
ceded  to  the  United  States  all  their  lands  within  the  lim- 
its of  the  State  of  Missouri,  and  which  treaty  contained  the 
following  reservation  :  — 

^'  It  being  understood  that  the  small  tract  of  land  lying 
between  the  rivers  Des  Moines  and  the  Mississippi,  and 
the  section  of  the  above  line  between  the  Mississippi  and 
Des  Moines"  (meaning  that  section  of  a  line  running  from 
the  north-west  corner  of  the  state  of  Missouri,  east  to  the 
Mississippi,  which  would  run  from  the  rivel*  Des  Moines 
to  the  Mississippi,  and  which  section  with  said  rivers 
bounds  a  triangular  piece  of  land  containing  one  hundred 
and  nineteen  thousand  acres),  ''  is  intended  for  the  use  of 
the  half-breeds  belonging  to  the  Sac  and  Fox  nations ;  they 
holding  it,  however,  by  the  same  title  and  in  the  same 
manner  that  other  Indian  titles  are  held." 

*0n  the  30th  of  June,  1834,  an  act  of  Congress  was  *469 
approved,  relinquishing  to  and  vesting  in  the  half- 
breeds  of  the  Sac  and  Fox  tribes  of  Indians,  who,  at  the 
passage  of  this  act,  were,  under  the  reservation  in  the 
aforesaid  treaty,  entitled  by  the  Indian  title  to  the  same, 
all  the  right,  title  and  interest  which  might  revert  or  ac- 
crue to  the  United  States  in  the  land  included  in  said  re- 
servation ;  with  power  to  said  half-breeds  to  transfer  their 
portions  thereof  by  sale,  devise,  or  descent,  according  to 
the  laws  of  the  state  of  Missouri.  Neither  the  treaty  nor 
the  act  of  Congress  named  the  persons  who  were  to  take 
title  under  the  law. 

On  the  16th  January,  1838,  the  territorial  legislature, 
with  a  view  to  ascertain  who  were  the  real  owners  of  this 
tract,  and  to  bring  about  a  partition  of  the  lands  among 
the  real  owners,  passed  an  act  providing,  among  other 
things,  for  the  appointment  of  three  commissioners,  who 
should  hold  their  sessions  at  the  town  of  Montrose,  receive 
and  record  the  evidence  of  all  claimants,  under  the  act  of 
Congress  aforesaid,  of  any  interest  in  said  lands;  and 
—  78 
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who  were  required  to  report  to  the  District  Court  for  Lee 
county  the  result  of  their  investigations  and  the  evidence 
received  by  them.  This  act  also  provided  that  said  com- 
missioners should  receive  $6.00  per  day  each,  for  their 
services,  and  which,  with  all  other  expenses  of  the  com- 
missioners, was  to  be  paid  by  a  sale  of  such  portions  of 
said  tract  as  might  be  necessary  to  pay  the  same,  said 
sales  to  be  made  on  the  order  of  the  District  Court,  or  a 
judge,  in  vacation. 

Under  this  law,  two  of  the  commissioners  actually  served 
for  near  a  year,  and  until  January  25th,  1839,  at  which 
time  the  territorial  legislature  repealed  the  act  of  January 
16th,  1838.  No  sales  of  land  had  been  made  at  that  time  to 
defray  the  expenses  of  said  commission.  To  meet  this 
contingency  the  act  of  January  25, 1839,  enacted  as  fol- 
lows :  — 

"  Sso.  2.  That  the  several  commissioners  appointed 
by  and  under  that  act,  to  sit  and  take  testimony,  may  im- 
mediately, or  as  soon  as  convenient,  commence  actions  be- 
fore the  District  Court  of  Lee  county,  for  their  several  ac- 
counts, against  the  owners  of  the  said  half-breed  lands, 
and  give  eight  weeks'  notice  in  the  *  Iowa  Territorial  Ga- 
zette,' to  said  owners  of  such  suits,  and  the  judge  of  said 
District  Court,  upon  the  trial  of  said  suits  before  it,  at 
its  next  term  shall,  if  said  accounts  are  deemed  correct, 
order  judgment  for  the  amount  and  costs  to  be  entered  up 
against  said  owners ;  and  said  judgment  shall  be  a  lien 
on  said  lands  and  a  right  of  redemption  thereto.  Said 
judgment,  when  entered,  shall  draw  interest  at  the  rate  of 
twelve  per  cent  per  annum. 

"  Sec.  3.     The  words  *  owners  of  the  half-breed 
*470  lands  lying  in  Lee  *county,'  shall  be  a  sufficient  des- 
ignation and  specification  of  the  defendants  in  said 

suits. 
'^  Sec.  4.    All  the  expenses  necessarily  incurred  in  the 
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discharge  of  their  daties  under  the  above  named  act  shall 
be  included  in  their  accounts. 

"  Sec.  6.  The  trial  of  said  suit  or  suits  shall  be  before 
the  Court,  and  not  a  jury,  and  this  act  shall  receive  a  lib- 
eral construction,"  &c. 

Under  this  law,  two  of  the  commissioners,  Edward 
Johnston  and  David  Brigham,  each  recovered  judgments 
in  the  District  Court  of  Lee  county,  Iowa,  v.  "  The  owners 
of  the  half-breed  lands  lying  in  Lee  county,"  the  former 
for  $1,290.00;  the  latter  for  $818.00. 

The  jurisdiction  of  said  District  Courts  and  Supreme 
Court  of  Iowa  is  thus  defined  in  the  act  of  Congress  cre- 
ating the  territory  (sec.  9.) :  "  And  the  said  Supreme 
and  District  Courts  shall  possess  a  chancery  as  well  as  a 
common  law  jurisdiction." 

On  the  26th  November,  1841,  executions  were  issued  v. 
"The  owners  of  the  half-breed  lands  lying  in  Lee  county," 
on  both  of  said  judgments,  one  of  which  executions  was 
levied  as  follows :  "December  1st,  1842,  levied  the  with- 
in execution  on  the  half-breed  Sac  and  Fox  reservation  in 
Lee  county,  Iowa  territory,  commonly  called  the  half-breed 
tract;  advertised  the  same  for  sale,  for  January  Ist,  1842. 
January  1st,  1842,  sold  the  above  described  tract  of  land  ; 
bought  by  H.  T.  Reid  for  the  sum  of  $2,884.66,  $1,762.66 
to  be  endorsed  in  full  satisfaction  of  the  within  execution. 

« (Signed)  HAWKINS  TAYLOR, 

"  Sheriff  of  Lee  county," 

The  other  was  levied  as  follows :     "  Levied  the  within 

execution  on  the  half-breed  tract  of  land  situate  between 

the  Mississippi  and  Des  Moines  rivers,  granted  by  treaty 

to  the  half-breeds  of  the  Sac  and  Fox  tribes  of  Indians  ; 

advertised  same  for  sale  January  1st,  1842.     January  Ist, 

1842,  sold  the  above  described  tract  of  land ;  bought  by 

Hugh  T.  Reid  for  sum  of  $2^884.66 ;  $1,122.00  to  be  en- 

dorsed  on  this  execution. 

"  (Signed)  HAWKINS  TAYLOR, 

"  Sheriff  of  Lee  county." 
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On  the  2d  January,  1843,  William  Stotts,  then  sheriff 
of  Lee  county,  executed  to  Hugh  T.  Reid  a  deed  in  pur- 
suance of  the  sales  aforesaid,  for  the  half-breed  tract,  con- 
taining 119,000  acres,  and  describing  the  same  by  its 
luetes  and  bounds,  which  deed  was  duly  acknowledged 

and  recorded. 
*471  *The  case  was  tried  at  the  May  term,  1845,  of  the 
District  Court  of  Lee  county,  before  Judge  Mason, 
and  a  jury. 

Reid,  plaintiff,  offered  in  evidence  the  aforesaid  judg- 
ments of  Johnston  and  Brigham,  when  defendant  objected 
to  their  being  received,  on  the  ground  of  wdnt  of  jurisdic- 
tion in  the  Court  to  render  them ;  which  objection  was 
overruled,  and  defendant  filed  his  exception. 

The  plaintiff  then  offered  in  evidence  the  executions 
and  levies  and  the  deed  of  the  sheriff,  Stotts,  referred  to 
above ;  to  the  introduction  of  all  which  defendant  objected. 
Objection  overruled  and  exception  filed.  The  plaintiff 
then  proved  the  possession  of  defendant  at  the  time  of 
service  of  the  summons  in  this  suit,  and  then  gave  in  evi- 
dence a  plat  of  survey  of  the  half-breed  reservation,  duly 
certified  from  the  general  land  office,  and  proved  by  a 
surveyor,  who  had  traced  the  lines  of  this  reservation,  that 
the  land  in  controversy  was  within  and  a  part  of  the  reser- 
vation. The  plaintiff  also  introduced  as  evidence  the  laws 
of  the  territorial  legislature  above  referred  to;  to-wit: 
That  approved  January  16, 1838  ;  the  act  supplementary 
thereto,  approved  January  22d,  1838,  and  the  act  repeal- 
ing those  last  named,  approved  January  25,  1839,  which 
was  all  the  evidence  given  by  the  plaintiff. 

Defendant  then  moved  for  a  non-suit,  and  mainly  in- 
sisted, — 

1 .  That  the  plaintiff  had  failed  to  show  title  in  the  de- 
fendants to  the  judgment  of  Johnston  and  Brigham,  in- 
asmuch as  the  act  of  Congress  approved  June  SOth,  1834, 
which  ceded  the  lands  to  the  half-breeds,  was  sl private  act^ 
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and  not  having  been  given  in  evidence,  the  Court  could 
not  take  notice  of  it. 

3.  That  the  Indian  title  to  the  land  had  never  been 
extinguished,  and,  therefore,  it  was  not  subject  to  sale  on 
execution. 

3.  That  the  plaintiff  had  failed  to  prove  that  any  one 
of  the  "  owners  "  was  a  resident  of  Iowa  territory  during 
the  pendancy  of  the  suits  of  Johnston  and  Brigham  ;  and 
the  judgments  not  having  been  rendered  against  any  per- 
son by  name,  they  were,  therefore,  mere  nullities,  and  if 
not  nullities,  could  not  authorize  an  execution  v,  the  half- 
breed  tract  in  satisfaction. 

4.  That  the  laws  of  the  territorial  legislature  referred 
to  were  unconstitutional  and  void,  and,  therefore,  the  judg- 
ments rendered  in  pursuance  of  them  were  void. 

5.  That  the  jurisdiction  of  the  Court,  in  respect  of  the 
suits  of  Johnston  and  Brigham,  was  special  and  limited, 
and,  therefore,  the  plaintiff  should  have  proven  the  regu- 
larity of  all  the  steps  in  the  suits  antecedent  to  the  judg- 
ments. 

*Which  motion  for  a  non-suit  the  Court  overruled,  *472 
and  defendant  excepted  thereto. 

Defendant,  Webster,  then  offered  to  prove  that  the  judg- 
ments, executions,  sheriff's  deeds,  and  sheriff's  sale,  of- 
fered in  evidence  by  plaintiff,  were  all  procured  by  fraud 
of  said  plaintiff  and  others,  and  that  the  whole  title  of 
plaintiff  was  based  upon  fraud  and  fiction. 

Which  proof  the  Court  refused  to  receive,  and  defend- 
ant excepted  thereto. 

The  defendant,  for  the  purpose  of  showing  title  in  him- 
self to  the  land  in  controversy,  having  given  proof  by 
hearsay  from  sundry  persons  that  one  Na-ma-tau-pus  was 
a  half-breed  of  the  Sac  and  Fox  nations ;  also,  that  certain 
Indians  had  so  stated,  and  had  made  oath  to  the  fact ; 
also,  that  certain  persons  deceased,  who  had  married  half- 
breeds  (not  proven  to   be  related  to  Na-ma-tau-piis  by 
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either  blood  or  marriage),  but  who  were  intimate  with  the 
Indians  and  talked  their  language,  had  stated  while  living 
that  !Na-ma-tau-pu8  was  a  half-breed ;  also,  that  his  com- 
plexion indicated  such  an  origin  ;  then  offered  in  evidence 
a  deed  from  Na-ma>taa-pus  to  one  John  Bond,  and  from 
said  Bond  to  one  Theophilus  Bnllard,  both  duly  executed 
and  acknowled^^ed,  and  conveying  to  said  BuUard  all  the 
interest  of  said  Ka-ma  tau-pus  as  a  half-breed  in  the  reser- 
vation above  referred  to,  and  also  a  deed  from  said  Ballard 
and  wife  to  the  defendant,  Webster,  for  all  of  said  interest, 
also  duly  executed  and  acknowledged. 

To  the  introduction  of  which  deeds  in  evidence  the 
plaintiff  objected.  The  Court  sustained  the  objection,  and 
ruled  that  they  should  not  be  received ;  to  which  opinion 
defendant  excepted. 

Defendant  then  proved  that  he  came  into  possession  of 
the  land  in  controversy  in  1838,  under  the  title  derived 
from  said  Na-ma-tau-pus ;  that,  at  the  time  he  purchased, 
there  were  improvements  on  said  tract,  and  that  he  took 
possession,  and  has  been  in  possession  ever  since. 

Defendant  then  offered  to  prove,  by  parol  testimony, 
that  no  service  had  ever  been  made  upon  any  person  in 
the  suits  of  Johnston  and  Brigham ;  that  no  notice  was 
given,  by  publication,  of  the  pendancy  of  said  suits  ;  that 
the  plaintiff,  Reid,  was  one  of  the  counsel  who  procured 
said  judgments ;  that  said  judgments  were  rendered  upon 
fictitious  demands,  and  were  never  proven  before  the  au- 
ditors ;  that  Webster  and  some  of  the  other  owners  of  the 
half-breed  tract  of  land  were  prevented  from  appearing 
and  defending  said  suits  of  Johnston  and  Brigham  by  the 
fraudulent  representation  of  plaintiff;  that  the  sales 
*473  were,  in  fact,  never  *made  by  Sheriff  Taylor,  and 

•  that  the  whole  returns  of  Sheriff  Taylor  on  the  ex- 
ecutions were  false  and  fraudulent. 

The  counsel  for  plaintiff  objected  to  the  introduction  of 
any  such  evidence;  which  objection  the  Court  sustained, 
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and  ruled  that  sncb  evidence  wasiDadmiesible.     To  which 
opinion  and  decision  defendant  excepted. 

No  further  evidenceof  importance  to  the  question  raised 
in  the  Supreme  Court  was  offered  by  either  party,  and  here 
both  rested  and  submitted  the  case  to  the  jury  after  argu- 
ment. 

Whereupon  the  counsel  for  defendant  asked  the  Court 
to  instructed  the  jury  as  follows : — 

1.  That  unless  it  was  proved  to  the  satisfaction  of  the 
jury  that  there  was  some  person  or  persops  within  the  ter- 
ritory of  Iowa,  at  the  time  of  the  issuing  of  the  process,  or 
who  appeared  at  the  trial,  or  at  some  stage  of  the  proceed- 
ings, that  were  within  the  jurisdiction  of  the  District  Court 
of  Lee  county,  during  the  pendertcy  of  the  suits  of  Johns- 
ton and  Brigham,  upon  which  this  title  accured,  that 
owned  or  had  an  interest  in  those  lands,  they  must  find  for 
the  defendant. 

2.  That  unless  they  find  from  the  evidence  that  there  were 
owners  and  persons  or  corporations,  other  than  the  gov- 
ernment, who  were  owners  or  had  an  interest  in  said  lands 
at  the  commencement  of  these  suits  by  Johnston  and 
Brigham,  that  they  must  find  for  the  defendant. 

3.  That  unless  the  jury  find  that  some  one  or  more  of 
the  owners  of  the  halt-breed  tract  of  land  were  citizens  of 
the  territory  of  Iowa,  at  the  time  of  the  passage  of  the  act 
of  the  Iowa  legislature,  approved  January  25,  1839,  or  be- 
tween that  time  and  the  execution  of  the  deed  by  sheriff 
to  the  plaintiff,  that  they  must  find  for  the  defendant. 

4.  That  unless  it  has  been  proved  to  the  jury  that  the 
defendants,  sued  by  Johnston  and  Brigham,  and  upon 
whose  judgments  the  plaintiff  claims  his  title,  were  a  cor- 
poration by  virtue  of  law,  and  acting  as  such  are  liable  as 
such,  or  a  partnership  firm  by  tliat  name,  or  some  kind  of 
an  association  who  had  assumed  the  name  of  owners  of  the 
half-breed  lands  in  Lee  County,  that  the  plaintiff  cannot 
recover. 
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5.  That  if  it  is  not  proven  to  the  jury  that  the  jadgmentB 
of  Johnston  and  Brigham  were  rendered  against  some  per- 
son or  persons,  body  corporate  or  association  of  individ- 
nals,  whose  existence  has  been  proved  to  exist  at  the  com- 
mencement of  the  suits  or  at  the  rendition  of  the  judg- 
ments, that  they  must  find  for  the  defendant 

6.  That  a  judgment  against  a  dead  person,  or  a  per- 
*4:74  son  who  has  no  *existence  whatever,  is  no  judgmeut 
at  all  in  contemplation  of  law,  and  a  sale  under  such 
a  judgment  is  void. 

Which  several  instructions  so  prayed  for  to  be  given  to 
the  jury,  the  Court  refused  to  give,  and  the  defendant  ex- 
cepted thereto. 

Verdict  and  judgment  for  plaintiff,  Reid. 

The  defendant,  Webster,  removed  the  cause  by  writ  of 
error  to  this  Court. 
'  Errors  assigned : — 

1.  The  Court  below  erred  in  admitting  as  evidence  the 
judgment,  execution,  levy,  and  return  of  the  sheriff  in  the 
case  of  "  Edward  Johnson  v.  Owners  of  the  half-breed  land 
in  Lee  county,"  as  stated  in  the  bills  of  exceptions,  No.  1 
and  7. 

2.  The  Court  below  erred  in  admitting  as  evidence  to 
the  jury  the  judgment,  execution,  levy,  and  return  of  the 
sheriff  in  the  case  of  "  David  Brigham  v.  The  owners,  of 
the  half-breed  land  lying  in  Lee  county,"  as  stated  in  the 
bills  of  exceptions.  No.  1  and  7. 

3.  The  Court  erred  in  admitting  as  evidence  to  the  jury, 
the  deed  executed  by  William  Stotts,  sheriff,  as  set  forth 
in  the  bill  of  exceptions,  No.  7. 

4.  The  Court  erred  in  overruling  the  motion  of  defend- 
ant below  for  a  non-suit,  as  set  forth  in  bill  of  exceptions. 
No.  2. 

5.  The  Court  erred  in  refusing  to  admit  the  defendant 
below  to  introduce  evidence  to  prove  that  the  judgments, 
executions,  sheriff's  sale,  and  sheriff's  deed,  containing  the 
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evidence  introduced  by  plaintiff  below,  was  procured  by 
fraud  and  fiction,  as  set  forth  in  bill  of  exception  No.  8. 

6.  The  Court  erred  in  refusing  to  admit  the  deed  from 
Xa-ma-tau-pu6to  John  Bond,  also,  the  deed  from  John  Bond 
to  Theophilus  Bullard,  and  from  Theophilus  BuUard  and 
wile  to  defendant  below,  as  set  forth  in  bill  of  exceptions 
No.  4. 

7.  The  Court  erred  in  excluding  from  the  jury  evidence 
to  prove  that  no  service  had  ever  been  made  upon  any 
person  in  the  suits  in  which  judgments  were  rendered  in 
favor  of  Johnston  and  Brigham.  That  there  had  been  no 
publication  of  the  pendency  of  said  suits  —  that  plaintiff 
below,  who  was  the  counsel  in  said  suits,  and  procured  said 
judgments,  and  said  judgments  were  rendered  upon  ficti- 
tious demands,  were  never  proven  before  the  auditors. 
That  Webster  and  the  owners  of  the  half-breed  tract  of 
land,  or  some  of  them,  were  prevented  from  opposing  and 
defending  by  the  fraudulent  representation  of  plaintiff  be- 
low. That  the  sale  was  in  fact  never  made  by 
Sheriff  Taylor.  That  the  whole  return  *of  the  exe-  *476 
cutions  by  sheriff  Taylor  was  a  fraudulent  and  false 
return,  as  set  forth  in  bill  of  exceptions  No.  5. 

8.  The  Court  below  erred  in  excluding  from  the  jury  the 
record  of  the  deed  from  Taylor  to  Barrett,  as  referred  to 
in  bill  of  exceptions  No.  6. 

9.  The  Court  below  erred  in  revising  the  instructions 
severally  prayed  for  by  defendant  below  as  stated  in  bills 
of  exceptions  from  1  to  8,  inclusive. 

MiLLEB  &  Hall,  for  plaintiff  in  error. 

Stakb  &  Walkbb,  for  defendant  in  error. 

Per  Curiam,  Mason,  Chief  Justice.  —  In  the  examin- 
ation of  this  case  we  shall  first  enquire  whether  the  owners 
of  the  half-breed  tract  had  such  a  title  to  the  land  in  con- 
—  79 
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troversy  as  to  enable  the  purchaser  at  a  sale  on  an  execu- 
tion against  them  to  maintain  an  action  of  ejectment,  or 
its  equivalent,  under  our  statute,  an  action  of  right. 

In  the  year  1824  the  Sac  and  Fox  tribes  of  Indians  re- 
linquished to  the  United  States  by  treaty  "  All  their  right, 
title,  interest,  and  claim  to  the  lands  which  the  said  Sac 
and  Fox  tribes  have  or  claim  within  the  limits  of  the  state 
of  Missouri,  which  are  situated,  lying,  and  being  between 
the  Mississippi  and  Missouri  rivers,  and  a  line  running 
from  the  Missouri  at  the  entrance  of  the  KansaB  river, 
north  one  hundred  miles  to  the  north-west  comer  of  the 
state  of  Missouri,  and  from  thence  east  to  the  Mississippi, 
it  being  understood  that  the  small  tract  of  land  lying  be- 
tween the  rivers  Des  Moines  and  the  Mississippi,  and  the 
section  of  the  above  line  between  the  Mississippi  and  the 
Des  Moines,  is  intended  for  the  use  of  the  half-breeds  be- 
longing to  the  Sac  and  Fox  nations,  they  holding,  however, 
by  the  same  title  and  in  the  same  manner  as  other  Indian 
lands  are  held.'^  The  land  in  controversy  is  a  portion  of 
this  halt-breed  tract. 

Two  or  three  important  questions  have  been  raised  as  to 
the  effect  of  this  treaty.  In  the  first  place,  is  tbia  half- 
breed  tract  therebv  ceded  to  the  United  States?  The  ce&- 
sion  embraces  all  the  lands  which  lie  in  the  state  of  Mis- 
souri, and  comprehended  within  certain  boundaries.  The 
half-breed  tract  is  within  those  boundaries  but  not  within 
the  state  of  Missouri.  If  it  was  intended  to  cede  all  the 
lands  lying  within  those  boundaries,  why  prefix  the  descrip- 
tion of  their  location  being  within  the  state  of  Mis- 
souri ?  This  portion  of  the  description  was  doubtless  inten* 
ded  to  have  some  effect,  and  we,  therefore,  conclude  that 

these  lands,  which  were  thus  dedicated  to  the  use  of 
*476  the  half-breeds,  were  *not  by  that  treaty  ceded  to  the 

United  States ;  and  if  while  that  state  of  things  ex- 
isted, the  beneficiaries  had  all  become  extinct,  the  lands 
would  have  reverted  to  the  Sac  and  Fox  tribes  of  Indians. 
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Bnt  in  1832,  another  treaty  was  held  with  these  Indians 
in  which  the  following  tract  of  country  was  ceded  to  the 
United  States:  ^'Beginning  on  the  Mississippi  river  at 
the  point  where  the  Sac  and  Fox  boundary  line  (as  estab- 
lished by  a  previous  treaty)  meets  that  river,  thence  up  said 
boundary  line  to  a  point  fifty  miles  from  the  Mississippi, 
measured  on  said  line ;  thence  in  a  right  line  to  the  nearest 
point  on  the  Red  Cedar  of  the  Iowa,  forty  miles  from  the 
Mississippi  river;  thence  in  a  right  line  to  a  point  in  the 
northern  boundry  line  of  the  state  of  Missouri,  fifty  miles 
measured  on  said  boundary  line  from  the  Mississippi  river ; 
thence  hy  the  last  mentioned'  boundary  line  to  the  Mississippi 
river  and  the  western  shore  of  said  river  to  the  place  of 
beginning." 

This  cession  includes  the  half-breed  tract,  and  shows  that 
the  parties  to  these  treaties  did  not  understand  that  tract 
to  have  been  ceded  by  the  treaty  of  1824.  It  was,  however, 
fully  ceded  by  this  treaty  of  1832. 

A  more  difficult  question  growing  out  of  this  treaty  of 
1824,  relates  to  the  title  which  the  half-breeds  acquired  by 
that  treaty.  They  were  to  hold  "  by  the  same  title,  and  in 
the  same  manner  as  other  Indian  lands  are  held."  From 
this  it  has  been  contended  that  the  half-breeds  were  to  hold 
this  land  in  the  same  manner  in  all  respects  as  though  they 
were  a  nation  by  themselves,  including  the  qualified  right 
of  sovereignty  which  the  Indian  tribes  are  permitted  to  ex- 
ercise in  their  own  territories ;  that  by  virtue  of  these  trea- 
ties no  new  rights  were  acquired  by  the  United  States  — 
the  rights  of  the  Sac  and  Foxes  having  been  merely  trans- 
ferred to  the  half-breeds  ;  that  until  the  rights  of  this  new 
nation  shall  have  been  extinguished  by  treaty  with  them, 
our  territorial  laws  could  rightfully  exercise  no  control  over 
these  lands,  any  more  than  over  those  of  the  Sioux  or  Pot- 
tawattomies,  lying  within  our  territorial  limits ;  and  that, 
therefore,  the  sale  of  the  half-breed  tract  on  an  execution 
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against  the  owners,  was  an  absolute  nullity  and  gave  no 
right  of  property  to  the  plaintiff  in  this  suit. 

We  do  not  think  this  a  correct  view  of  the  subject.  The 
treaty  of  1824  conferred  upon  the  half-breeds  the  right  of 
private  property  in  the  lands —  not  that  of  sovereignty  over 
them.  The  provision  that  they  were  to  hold  it  by  the  same 
title  and  in  the  same  manner  as  other  Indian  lands  are 
held,  was  intended  principally,  if  not  entirely,  to  prevent 
them  from  transferring  their  property  without  the  consent 
of  the  United  States,  and  the  jurisdiction  of  the  latter 
*477  became  entire  and  absolute.  *The  title  of  the  half- 
breeds  was  not  disturbed  by  this  latter  treaty,  inas- 
much as  a  cession  of  land  from  one  nation  to  another  does 
not  affect  the  right  of  private  property. 

On  the  30th  of  June,  1834,  an  act  of  Congress  was 
passed,  declaring  that  ''All  the  right,  title  and  interest 
which  might  accrue  or  revert  to  the  United  States,  to  the 
reservation  of  land  lying  between  the  Mississippi  and  Des 
Moines  rivers,  which  was  reserved  for  the  use  of  the  half- 
breeds  belonging  to  the  Sac  and  Fox  nations,  now  used 
by  them,  or  some  of  them,  under  a  treaty  made  and  con- 
cluded between  the  United  States  and  the  Sac  and  Fox 
tribes  or  nations  of  Indians,  at  Washington,  on  the  4th 
day  of  August,  1824,  be  and  the  same  are  hereby  relin- 
quished and  vested  in  said  half-breeds  of  the  Sac  and  Fox 
tribes  or  nations  of  Indians,  who,  at  the  passage  of  this  act 
are  under  the  reservation  in  the  said  treaty  entitled  by  the 
Indian  title  to  the  same,  with  full  power  and  authority  to 
transfer  their  portions  thereof  by  sale,  devise,  or  descent, 
according  to  the  laws  of  the  state  of  Missouri."  Since 
the  passage  of  this  act,  but  little  doubt  exists  as  to  the 
exact  nature  of  the  half  breed  title.  To  ascertain  the  num- 
ber of  interests  in  this  tract,  their  extent,  and  who  are  en- 
titled to  them,  may  still  occasion  great  difficulty,  but  when 
once  ascertained,  the  precise  nature  of  their  titles  is  easily 
understood,  being  nothing  more  or  less  than  a  full  fee  sim- 
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pie  title,  aB  tenants  in  common.  It  matters  not  what  was 
the  previous  half  breed  tenure.  To  those  then  holding, 
was  given  the  ful)  and  absolute  ownership.  The  change 
effected  was  not  beyond  the  scope  of  lawful  legislation, for 
if,  as  has  been  contended,  the  half-breeds  under  the  treaty 
were  each  individually  entitled  to  a  life  occupancy,  the 
change  effected  by  this  act  of  1834  is  no  greater  than 
though  estates  entail  had  been  changed  into  fee  simple 
titles.  Although  a  legislature  may  not  have  the  power  to 
destroy  vested  rights,  it  can  create  or  augment  them,  even 
though  the  interest  of  posterity  should  be  affected  thereby. 

Nor  is  it  material,  so  far  as  the  efficiency  of  this  act  of 
1834  is  concerned,  whether  or  not  it  violates  the  treaty  of 
1824,  by  making  a  different  disposition  of  those  lands  from 
what  was  stipulated  for  in  that  treaty.  Government  is 
certainly  under  the  strongest  moral  obligation  to  preserve 
inviolate  the  faith  of  all  treaties,  but  if  the  legislative 
power,  which  in  such  matters  is  sovereign,  sees  proper  to 
violate  this  duty,  there  is  no  power  in  the  judiciary  to 
prevent  it.  True,  a  treaty  is  by  the  constitution  declared 
to  be  a  supreme  law  of  the  land,  but  so  is  an  act  of  Con- 
gress. The  latter  may  repeal  the  former  in  the  same  man- 
ner that  one  statute  may  repeal  another.  It  is  an 
act  of  sovereignty,  which,  if  the  *judiciary  could  ar-  *478 
rest,  they  might  paralyze  all  the  energies  of  war  itself, 
on  the  ground  that  the  declaration  of  war  was  a  violation 
of  treaties. 

Since  the  taking  effect,  therefore,  of  the  act  of  1834,  the 
half-breed  tract  has  been,  to  the  fullest  extent,  individual 
property,  and  as  such  was  by  the  organic  act  of  the  terri- 
tory, placed  under  our  municipal  regulations.  Any  other 
construction  would  lead  to  the  most  serious  inconveniences. 
The  act  just  referred  to,  authorized  the  alienation  of  the 
interests  of  the  half-breed  owners,  and  it  is  a  well  known 
fact  that  to  a  very  considerable  extent  they  have  already 
availed  themselves  of  this  privilege.     Is  that  whole  tract 
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against  the  owcers.        .^     ,^^  '.^exempt  from  taxatioD, 

right  of  property  t  .^1^  whether  in  the  hands  of 

We  do  not  thi-  '  '■*'^''^  of  their  assingees  ?     This 

treaty  of  1824  -   '^^t^^Ae  effect  of  establishing  the 

private  prope*^       /  > ;. >  ^*^bj  ^o  counsel  for  the  plaintiff  in 

them.     The         -'"^^gl^^^  °^'  now  subject  to  our  laws 

title  and  ir       /''jV-^J^^^ '    I*  ^^  ^^^"^  seriously  doubted 

held,  waF        y'^'^-.^.^ri^pulation  on  the  part  of  the  state  to 

them  fr'        Jj^^f>^i*°  lands  forever  from  taxation,  was 

f        ^^isto  be  placed  beyond  the  reach  of  future 

**77         jT^^case  of  The  State  of  New  Jersey  v.  Wil- 

!^%ffch  R'  164:,  however,  established  that  prin- 

mr         ^  P^  ,^  Court  in  that  case  went  to  the  verge  of  ju- 

°  fi/^  trer-    The  principle  contended  for  here  would, 

t/t^^jjonAtursl  and  unnecessary  inference,  not  only 


^f^iese  lands  from  taxation,  but  place  them  beyond 
^  gge  of  all  territorial  or  state  legislation. 

j^fith&B  been  contended  that  the  act  of  1834  is  a  pri- 

gfstnte,  and  therefore  not  now  to  be  noticed,  as  it  has 

^  ^ggn  set  forth  in  the  pleadings  or  the  proof,  we  have 

f^0ore  serious  doubts  upon  this  subject  than  upon  any 

.g^part  of  the  case,  but  have  come  to  the  conclusion 

tb&t  it  is  such  a  statute  as  should  be  judicially  noticed. 

The  rule  followed  in  Kentucky  has  sound  reason  to  sup- 
port it,  that  in  this  country  where  all  laws,  public  as  well 
OS  private,  are  published  in  the  statute  book,  the  distinc- 
tion between  public  and  private  statutes  should  no  longer 
be  preserved.     2d  Pirtle's  Digest,  19.     The  main  reason 
of  the  English  rule  has  certainly  ceased.     3d  Tomlin,  519. 

But  is  this  statute  private  ?     A  statute  is  public  which 
t  concerns  the  whole  people.     7  Mass.  R.  1),  10,  Mass.  R.  91 

I  and  92.     This  act  surrenders  to  the  half-bree.ls  the  rever- 

:  8\pnary  interest,  and  yields  up  the  pre-emption  right  which 

the  United  States  then  had  in  this  tract  of  land ;  so  that 
although  in  regard  to  the  half-breeds  it  is  a  private  statute. 
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^  td  to  the  rights  of  the  government^  that  is  to 

people,  it  is  a  public  law. 

shall  next  proceed  to  enquire  into  the  correct-  *4:79 
j>  of  the  decision  of  the  Court  below,  rejecting  the 
^^roof  that  "The  judgment,  execution,  sheriff's  sale,  and 
sheriff's  deed,  constituting  the  evidence  introduced  by  the 
plaintiff,  were  all  procured  by  fraud,  by  the  said  plaintiff 
and  otherp,  and  that  the  whole  title  of  the  plaintiff*  was 
based  upon  fraud  and  fiction." 

The  general  rule  that  fraud  vitiates  all  judgments  as 
well  as  contracts,  is  to  be  taken  with  some  qualifications. 
If  vitiated,  that  fact  cannot  be  shown  on  all  occasions  and 
by  all  parties.  Although  a  contrary  opinion  has  been  some- 
times entertained,  the  more  recent  and  sounder  doctrine 
seems  to  be  that  a  party  to  a  judgment  cannot  collaterally 
impeach  it  for  frauds.  4rth  Scammon's  R.  371 ;  8th  Ohio 
R  108;  22d  Maine  R.  130;  3d  Johnson  R.  168.  Much 
less  would  a  mere  stranger  be  permitted  to  impeach  it. 

As  a  general  rule,  a  judgment  at  law  is  a  conclusive  act, 
so  far  as  not  to  be  disturbed  or  even  enquired  into  in  an- 
other proceeding  at  law.  Although  obtained  by  fraud  it  is 
valid,  until  by  a  direct  proceeding  in  chancery,  instituted 
for  that  purpose,  the  remedial  power  of  that  Court  is  in- 
voked, and  the  injustice  which  the  rigid  rules  of  the  com- 
mon law  would  enforce,  is  prevented. 

But  even  a  mere  contract,  however  fraudulent,  is  not  a 
nullity.  It  is  valid  to  the  parties  to  the  fraud  themselves, 
and  as  against  all  others,  Except  those  who  have  been  direct- 
ly injured  thereby.  If,  therefore,  a  judgment  were  of  no 
higher  nature  than  a  simple  contract,  Webster  did  not 
show  himself  in  a  condition  to  object  to  it  for  fraud.  It 
was  not  sufficient  that  he  had  an  adverse  possession  of  the 
land  in  controversy.  A  defendant  in  ejectment  has  gen- 
erally such  a  possession.  Still  where  he  shows  no  title  he 
will  not  be  permitted  to  prove  the  forgery  of  the  deed  on 
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which  the  title  of  the  plaintiff  rests.    Adams  Ejectment, 
29,  note. 

What  has  now  been  said  in  relation  to  the  defendant 
below  not  being  permitted  to  show  fraad,  applies  with 
still  greater  force  to  the  objection  that  he  was  not  allowed 
to  show  irregularity  in  the  proceedings,  as  that  there  was 
no  service,  iior  publication,  nor  demands  proved  before  the 
auditor,  &c.  A  writ  of  error  would  have  been  the  appro- 
priate mode  of  proving  defects  of  such  a  nature,  and  no 
one  but  a  party  thereby  injured  could  even  there  saccesa- 
fuUy  seek  a  remedy. 

Similar  in  character  are  the  objections  that  have  been 
raised  on  the  ground  of  the  unconstitutionality  of  the  acts 
of  the  legislature,  through  which  the  indebtedness  accrued 
and  the  judgments  were  obtained.  16  Pickering  R.  87. 
*4r80  ^Judgments  rendered  under  an  unconstitutional  law 
are  not  nullities.  A  sheriff  levying  and  selling  under 
such  a  judgment  would  not  be  a  trespasser.  1st  Chitty, 
210,  and  note.  And  this  seems  to  be  a  test  upon  that  sub- 
ject.    3d  Peters.  R.  198. 

The  case  becomes  still  stronger  when  lands  have  been 
sold  under  such  a  judgment  and  transferred  to  the  pur- 
chaser. If  the  defendant  is  willing  to  have  his  debt  paid 
by  the  sale  of  his  property  under  such  a  judgment,  shall  a 
stranger  be  allowed  to  interfere  and  disturb  that  arrange- 
ment ?  If  this  were  permitted,  the  purchaser  at  a  sheriff's 
sale  holds  his  property  for  twenty  years,  at  the  mercy  of 
any  intruder  who  shall  discover  that  the  law  under  which 
the  judgment  was  obtained  was  unconstitutional.  10th 
Peters.  R.  471 ;  16th  Pickering,  87. 

Such  a  rule  would  produce  the  greatest  inconvenience, 
by  rendering  titles  insecure,  as  well  by  discouraging  per- 
sons from  purchasing  at  such  sales. 

The  sacrifice  at  which  the  defendant's  property  must  be 
sold  could  not  be  prevented  by  any  waiver  on  his  part,  be- 
cause the  law  would  permit  some  troublesome  neighbor  to 
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set  aside  the  jndgraent,  which  it  might  be  the  wish  as  well 
as  the  interest  of  both  parties  interested  to  have  remain 
firm  and  effectual  forever.  The  law  will  not  thus  counte- 
nance impertinence  and  intermeddling. 

Nor  is  the  reason  of  this  rule  modified  in  the  least  by 
the  fact  that  the  defendant  below  held  the  land  in  contro- 
versy by  an  adverse  possession.  Such  a  possession  is  with- 
in the  reach' of  every  intruder,  and  would  (were  a  contrary 
rule  to  prevail)  effectually  protect  his  possession,  if  he  could 
avoid  the  force  of  a  writ  of  forcible  entry  and  detainer. 

What  difference  in  fact  can  it  make  to  the  defendant 
below,  whether  the  action  against  him  be  brought  by  the 
plaintiff  below  or  by  any  other  "owners  of  the  half  breed 
tract  ?"  The  true  rule  in  all  these  cases  seems  to  be  that 
unless  the  defendant  in  ejectment  has  some  defense  that 
would  be  good  against  the  former  owner,  he  cannot  object 
to  a  forged  or  fraudulent  deed,  nor  to  the  fraud,'  irregular- 
ity, or  unconstitutionality  of  the  proceedings  by  which  the 
present  owner  has  acquired  it. 

As  corollaries  to  the  conclusions  attained  as  above,  it 
follows  that  the  Court  below  did  not  err  in  admitting  evi- 
dence of  the  judgment,  execution,  levy,  and  return  of  the 
sheriff,  nor  in  admitting  the  sheriff's  deed,  nor  in  over- 
ruling the  motion  for  a  non-suit,  as  set  forth  in  the  first, 
second,  and  seventh  bills  of  exceptions. 

The  next  point  to  be  considered  is  the  proof  of  title 
derived  from  Ifa-ma-tau-pus,  which  was  proffered  by 
the  defendant  below,  and  rejected  by  *the  Court.  *481 
It  is  very  questionable  whether  such  proof  should 
have  been  admitted,  even  if  Na-ma-tau-pus  had  been  fully 
proved  to  have  been  one  of  the  Sac  and  Fox  half-breeds. 
The  title  of  the  land  was  in  the  hands  of  a  purchaser  un- 
der a  sale  directed  by  a  Court  of  general  jurisdiction.     If 
that  judgment  were  irregular,  fraudulent,  or  founded  upon 
an  unconstitutional  law,  could  one  of  the  parties  to  the 
judgment  obtain  a  remedy  in  this  collateral  manner} 
—  80 
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Bat  even  if  the  law  should  permit  such  a  course,  we 
think  there  was  no  sufficient  evidence  that  Na-ma-tau-pns 
was  one  of  the  Sac  and  Fox  half-breeds.  The  principal 
witness  on  this  subject  was  one  who  did  not  understand 
the  Indian  language.  He  stated  that  on  one  occasion  he 
was  in  company  of  several  whites  and  .Indians,  and  that 
then  this  individual  was  said  to  be  a  half-breed  of  the  Sac 
and  Fox  tribes ;  at  another  time  the  witnesatook  the  ac- 
knowledgment of  the  deed  from  Na-ma-tau-pus,  when  he 
heard  several  persons  (a  part  of  whom  were  under  oath) 
state  that  they  believed  him  a  half-breed  of  the  Sac  tribe. 
His  complexion  indicated  a  half-breed.  Witness  had  also 
heard  some  persons  who  had  married  half-breeds  make 
similar  statements  as  to  his  pedigree.  From  the  necessity 
of  the  case,  the  same  strictness  of  proof  is  not  required  in 
relation  to  pedigree  as  for  most  other  purposes,  still,  the 
same  general  rules  are  observed. 

The  best  evidence  which  the  nature  of  the  case  admits 
is  required  where  hearsay  evidence  in  such  case  is  allowed. 
It  is  the  statements  of  relatives  by  blood  or  marriage 
who  are  generally  best  acquainted  with  the  facts  they 
state. 

No  evidence  of  that  kind  was  offered  in  the  present 
case.  But  even  if  the  peculiar  habits  and  manners  of  the 
Indians  be  such  as  to  require  a  farther  modification  of  the 
rule  of  evidence,  at  least  general  reputation  in  the  tribe 
might  have  been  proved  by  persons  who  could  understand 
the  language.  Bullard  stated  that  several  persons  had  in- 
formed him  that  such  reputation  existed.  The  original 
hearsay  would  have  been  infinitely  better  evidence  than 
this  hearsay  of  a  hearsay. 

The  principles  involved  in  the  instructions  asked  and 
refused  by  the  Court,  have  already  been  substantially  dis; 
cussed.  If  the  conclusions  above  stated  are  correct,  there 
was  no  error  in  refusing  the  instractions. 

Judgment  affirmed. 
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*TflE  President,  Directors,  and  Company  op  the  *482 
Miners'  Bank  of  Dubuque,  plaintiff^  in  error,  v. 
The  United  States,  on  the  relation  of  James  Grant, 
prosecuting  attorney,  defendant  in  error. 

Error  to  Dubuque, 

The  legislature  has  an  unquestionable  right,  without  judicial  investi- 
gation, to  repeal  a  bank  charter  containing  a  provision :  "  That  if 
said  corporation  shall  fail  to  go  into  operation,  or  shall  abuse  or  mis- 
use their  privileges  under  their  charter,  it  shall  be  in  the  power  of 
the  legislative  assembly  of  this  territory,  at  any  time,  to  annul,  va- 
cate, and  make  void  this  charter  **  (n). 

This  was  an  information  in  the  nature  of  a  quo  warranto 
filed  by  James  Grant,  the  district  prosecuting  attorney, 
against  the  plaintiffs  in  error,  requiring  them  to  show  by 
what  authority  they  exercised  the  power  and  franchises  of 
a  corporation. 

To  this  the  defendants  below  pleaded  the  act  of  incor- 
poration passed  by  the  legislature  of  Wisconsin,  before  the 
erection  of  the  territory  of  Iowa,  approved  30th  Novem- 
ber, 1886. 

To  this  the  plaintiff'  below  replied  the  act  of  the  legis- 
lative assembly  of  the  territory  of  Iowa,  entitled  "  An  Act 
to  repeal  the  said  charter,  and  to  provide  for  winding  up 
the  affairs  of  the  same,"  passed  10th  May,  1845. 

To  this  the  defendants  below  filed  a  joinder,  setting 
forth  that  the  said  act  of  the  legislative  assembly  of  Iowa 
was  passed  without  notice  to  them,  and  without  any  evi- 
dence of  abuse  or  misuse  by  them  of  their  corporate  pow- 
ers and  privileges. 

To  this  rejoinder  the  plaintiffs  below  filed  a  demurrer, 
which  was  sustained  by  the  Court,  at  November  term, 
1845. 

(n)  See  Miners'  Bank  o.  United  States,  1  Gr.  553. 
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Errors  assigned :  — 

1^    That  the  judgment  of  the  Court  below  that  the  de- 
murrer of  the  plaintiff  below  to  the  rejoinder  of  the  de 
fendants  should  be  sustained,  was  erroneous,  and  ought  to 
have  been  that  the  same  should  be  overruled. 

2.     That  jndgment  on  said  demurrer  should  have  been 

in  favor  of  the  plaintiffs  in  error,  and  not  the  defendants 

in  error. 

3.     That  the  judgment  in  said  case  should  have  been 

*4:83  rendered  in  favor  *of  the  plaintiffs  in  error,  and  not 

in  favor  of  the  defendants  in  error,  by  the  Court  be- 
low. 

Davis  &  Cbawford,  for  plaintiffs  in  error,  contended, — 

1.  That  the  charter  is  a  contract,  and  that  one  of  the 
provisions  of  the  contract  is,  that  the  corporation  shall  ex- 
ist twenty  years,  unless  it  abuse  or  misuse  its  privileges ; 
that  the  presumption  of  innocence  applies  to  this  case 
until  there  be  proof  of  guilt ;  and  the  act  repealing  the 
charter  is  no  evidence  that  there  had  been  abuse  or  misuse 
of  its  privileges. 

2.  That  the  enquiry  whether  there  had  been  such 
abuse  or  misuse  is  a  question  for  a  judicial  tribunal,  and 
is  not  a  rightful  subject  of  legislation. 

8.  That  the  charter  being  a  contract,  the  repeal  of  it 
without  a  proper  finding  of  the  fact  of  abuse  or  misuse, 
would  violate  the  obligation  of  the  contract,  and  would, 
consequently,  be  void. 

4.  That  the  power  of  repealing  this  charter,  if  possessed 
at  all,  is  possessed  by  the  Wisconsin  legislature;  but  that 
even  this  body  cannot,  and  that  it  falls  back  upon  the 
common  law. 

Grant  &  Hempstead,  for  defendant  in  error,  replied 
and  contended,  — 

1.    That  Courts  cannot  go  behind  the  act  of  the  legis- 
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latnre  to  enquire  into  the  validity  of  any  law ;  that  Courts 
will  look  only  into  the  law  itself  to  ascertain  its  constitu- 
tionality, and  will  not  enquire  into  the.  policy  and  justice 
of  it ;  that  where  the  Courts  find  a  law  upon  the  statute 
book,  it  will  presume  that  every  thing  was  done  which 
was  required  to  be  done ;  that  if  the  Court  is  authorized 
to  go  behind  the  act  of  the  legislature  in  this  case  to  as- 
tertain  whether  there  was  evidence  of  misuse  and  abuse 
of  the  charter,  then  it  can  do  so  in  any  other  case,  and  en- 
quire whether  this  act  was  passed  by  the  necessary  num- 
ber of  votes. 

2.  That  the  12th  section  of  the  organic  law  of  Iowa 
gives  to  the  legislature  of  Iowa  the  right  to  repeal  this 
law. 

3.  That  there  was  no  law  prohibiting  the  said  legisla- 
ture from  passing  said  repealing  act. 

4.  That  the  reservation  of  the  right  to  repeal  the  char- 
ter was  intended  to  vest  that  right  in  the  legislative  power 
of  the  government  under  which  the  bank  then  was,  or 
might  at  any.  time  be. 

Peb  Cukiam,  Mason,  Chief  Justice.  —  The  validity  of 
the  late  act  of  the  legislative  assembly  of  this  territory, 
repealing  the  charter  of  the  Miners'  Bank  of  Dubuque, 
is  brought  up  now  for  adjudication.  On  the 
*one  side  it  is  contended  that  all  acts  of  incorporation  *484: 
of  this  kind  may  be  rightfully  repealed  whenever, 
in  the  opinion  of  the  legislature,  the  public  good  requires 
it ;  that  the  primary  object  of  the  incorporation  of  a  bank 
is  the  public  convenience  ;  that  the  furnishing  of  a  circu- 
lating medium,  to  serve  as  money,  is  a  high  attribute  of 
sovereignty  ;  that  if  one  legislature  has  the  right  to  dele- 
gate this  power,  another  may  resume  it,  and  that  a  bank 
is  only  to  be  regarded  in  the  same  light  as  a  public  officer 
of  the  government,  whose  office  may  be  abolished  at  any 
time,  and  the  incumbent  discharged  by  an  act  of  the  leg- 
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islature.  On  the  other,  it  is  contended  that  such  an  act  of 
incorporation  is  a  mere  private  contract,  and,  for  that  rea- 
son, placed  beyond  the  reach  of  hostile  legislation. 

The  power  of  our  legislature  being  confined  to  "  right- 
ful subjects  of  legislation,"  and  the  bill  of  rights  con- 
tained in  the  ordinance  of  1787  having  declared  that  the 
legislature  ought  not  to  interfere  with  private  contracts 
previously  formed  in  good  faith,  such  contracts  are  jnst  as 
sacred  here,  as  they  are  under  the  federal  constitution 
within  the  states.  The  principle  is  well  settled  in  the 
states  that  a  public  corporation  is  always  under  the  con- 
trol of  the  legislature,  but  a  private  corporation,  or  pri- 
vate grant,  is  protected  from  legislative  encroachment.  A 
public  corporation  is  one  created  for  public  purposes, 
though  private  rights  and  interests  are  often  therein  deep- 
ly involved.  The  charter  of  a  town  or  city  is  none  the  less 
subject  to  the  legislative  will  from  the  fact  that  a  change 
therein,  or  an  absolute  repeal  thereof,  will  injuriously  af- 
fect the  individual  interests  of  the  corporators. 

If,  therefore,  the  primary  object  in  the  incorporation  of 
a  bank  is  the  promotion  of  the  public  welfare,  it  i^  a  pub- 
lic corporation,  and  under  the  entire  control  of  the  public 
will,  as  expressed  through  the  legislature.  But,  if  the 
chief  purpose  of  such  charters  is  the  promotion  of  private 
interests,  and  the  conferring  of  favors  upon  individuals, 
the  analogy  of  decisions  would  seem  to  point  to  the  con- 
clusion that  the  legislature  would  not  possess  the  general 
power  of  repeal.  Some  of  thfe  adjudged  cases  go  far  to 
sustain  the  former  of  these  views  in  relation  to  bank  char- 
ters. See  Bank  of  Utica  v.  Smedes,  3  Gowen,  684 ;  and 
Young  V,  Bank  of  Alexandria,  4  Cranch,  384,  388. 

But  whatever  difference  of  opinion  may  be  entertained 
on  this  subject,  the  right  of  repeal  is  clearly  unquestion- 
able where  such  right  is  stipulated  for  in  the  charter  itself. 
Even  if  it  is  to  be  regarded  as  a  private  contract,  it  is  cer- 
tainly no  breach  of  that  contract  to  insist  upon  and  enforce 
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its  own  terms  and  conditions.     It  is  insisted  that  the 
*8tockholders  of  the  Miners'  Bank  of  Dubuque  ac-  *486 
cepted  this  charter  under  such  an  express  stipulation. 

The  23d  section  of  that  charter  provides  that  "  If  said 
corporation  shall  fail  to  go  into  operation,  or  shall  abuse  or 
misuse  their  privileges  under  this  charter,  it  shall  be  in 
the  power  of  the  legislative  assembly  of  this  territory,  at 
any  time,  to  annul,  vacate,  and  make  void  this  charter." 
Was  it  the  intention  of  the  legislature  by  this  provision  to 
reserve  to  themselves  the  right  of  repeal  after,  by  a  judi- 
cial investigation,  it  had  been  ascertained  that  some  of  the 
above  mentioned  contingencies  had  happened,  or  is  it,  by 
a  fair  construction,  to  be  inferred  that  they  intended  to  re- 
serve to  themselves  the  power  of  determining  upon  the 
happening  of  those  contingencies  ?  We  think  the  latter 
the  most  reasonable  interpretation  of  the  language  used. 

Suppose  the  bank  had  failed  altogether  to  go  into  oper- 
ation, must  there  have  been  a  trial  by  jury  to  ascertain  that 
fact  before  the  legislature  could  repeal  the  act  of  incorpor- 
ation ?  Or  suppose  there  had  been  such  an  abuse  or  mis- 
use of  the  privileges  granted  as  is  contemplated  by  this 
provision  of  the  charter,  how  is  a  judicial  inquiry  to  be  in- 
stituted ?  Would  the  Court  act  as  a  committee  of  the  leg- 
islature for  the  pui'pose  of  collecting  evidence  in  order  to 
enable  the  latter  to  make  a  decree  ?  Where  would  it  find 
authority  for  such  a  course  ?  All  judicial  proceedings  con- 
template final  judicial  action.  If  upon  the  allegation  that 
the  contingencies  provided  for  in  the  above  mentioned 
clause  of  the  charter  had  happened,  and  a  writ  of  quo  war- 
ranto were  to  issue,  and  the  truth  of  the  allegations  should 
be  fully  sustained,  it  would  be  the  duty  of  the  Court  to 
annul  the  charter  by  its  own  decree,  and  not  stop  short 
while  in  full  career,  and  turn  the  case  for  this  purpose  over 
to  the  legislature.  Nor  can  we  presume  the  legislature  to 
have  been  guilty  of  the  absurdity  of  reserving  to  itself  the 
right  to  repeal  a  charter,  only  after  the  same  had  been  va- 
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cated  and  declared  null  and  void  by  a  decree  from  the 
proper  Court.  It  is  our  duty  to  construe  all  statutes  so  as  to 
give  force  and  meaning  to  all  their  provisions,  where  it  is 
possible  so  to  do.  The  legislature,  through  its  committees, 
have  the  means  of  investigating  facts,  and  we  have  little 
doubt,  but  what  by  a  proper  construction  of  the  repealing 
power  above  set  forth,  they  reserved  to  themselves  the 
right  to  annul  the  charter  of  the  bank,  whenever,  through 
their  own  appropriate  organ,  it  had  been  ascertained  that 
any  of  the  contingencies  therein  provided  for,  had  happened. 
It  amounted  to  an  absolute  power  of  repeal,  coupled  with  a 
legislative  pledge  that  such  po^er  should  never  be  exerted 

only  in  the  cases  therein  provided. 
*486  *This  view  of  the  case  is  strengthened  by  another 

circumstance.  It  is  a  well  known  historical  fact,  that 
at  the  passage  of  this  act  of  incorporation,  the  unqualified 
right  to  repeal  any  bank  charter  was  warmly  contended 
for  by  many  of  the  presses  and  public  men  in  the  country. 
The  charter  of  the  bank  of  the  United  States  had  recently 
been  revived  by  the  legislature  of  the  state  of  Pennsylva- 
nia, and  had  added  much  to  the  warmth  and  importance 
of  the  discussion.  It  was  doubtless  for  the  purpose  of  set- 
ting that  question  at  rest,  so  far  as  related  to  the  banks  they 
were  about  to  create,  that  the  legislature  of  Wisconsin  re- 
served to  itself  this  power  of  repeal.  Acting  within  the 
scope  of  their  authority,  their  decision  is  final,  and  we  can- 
not look  behind  it.  It  follows  that  the  demurrers  were 
properly  sustained,  and  the  decree  of  the  District  Court  is 
accordingly  affirmed. 
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WiLLUM  M'Cauley  V.  The  United  States. 
•    Certiorari  to  Van  Buren. 

Where  a  prisoner  on  an  indictment  for  murder,  pleads  guilty,  the  Court 
must  ascertain  by  examination  of  witnesses,  whether  the  crime  be 
murder  or  manslaughter,  and  the  examination  of  the  witnesses  and 
the  decision  of  the  judge  must  appear  of  record  (o). 

As  a  general  verdict  of  guilty  would  be  defective,  so  is  a  general  plea 
of  guilty  indefinite  as  to  the  degree  of  crime,  until  ascertained  by  ev- 
idence. 

The  order  of  the  Court  changing  venue,  is  presumptive  of  its  own  reg- 
ularity, and  conclusive,  unless  something  to  the  contrary  be  shown 
by  the  record. 

At  the  September  term,  1844,  of  the  District  Court  of 
Washington  county,  William  M'Cauley  was  indicted  for  the 
murder  of  Don  Ferdinand  Coffman,  on  the  4th  day  of 
August  preceding,  and,  on  application,  the  venue  was 
changed  to  Van  Buren  county. 

At  the  April  term,  1845,  of  the  District  Court  of  Van 
Buren,  the  prisoner  M'Cauley,  then  on  trial,  prayed  the 
Court  for  the  privilege  of  withdrawing  his  plea  of  "  Not 
guilty,"  and  entering  the  plea  of  "  Guilty,"  which  was  en- 
tered in  form,  and  judgment  and  sentence  of  death  pro- 
nounced by  the  Court. 

The  record  and  proceedings  were  removed  to  this  Court 
on  a  certiorari  sued  out  by  the  prisoner's  counsel, 
aiid  on  motion  of  Joseph  C.  Enapp,  *the  prosecuting  *487 
attorney,  an  order  was  granted  that  the  sheriff  of 
Van  Buren  should  forthwith  bring  into  Court  the  said 
William  M'Cauley,  which  order  the  sheriff  obeyed,  and  the 
said  prisoner  being  in  Court,  his  counsel  assigned  for  error 
in  the  proceedings  in  the  Court  below : — 

(o)  See,  as  to  judgment  on  plea  of  guilty,  Rev.  §g  4861,  4862, 4868, 
4870,  4871,  4872,  4874,  4875,  4876, 4877,  4878. 
—  81 
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1.  There  was  no  finding  by  the  Court  or  jury  below,  as 
to  the  offense,  whether  murder  or  manslaughter,  as  re- 
quired by  law. 

2.  The  record  does  not  show  any  conyiction  upon  which 
the  Court  could  pass  judgment. 

3.  The  Court  below  had  no  jurisdiction  of  the  cause. 
The  change  of  venue  having  been  sent  out  of  the  secoad 
district  witliout  authority  of  law. 

Hall  &  Mills,  tor  plaintiff  in  error. 

Knapp  &  Thompson,  for  the  United  States. 

Per  Cueiam,  Mason,  Chief  Justice. —  The  statute  de- 
clares that  *'  In  all  trials  for  murder,  the  jury  before  whom 
such  trial  is  had,  if  they  find  the  prisoner  guilty  thereof, 
shall  ascertain  in  their  verdict  whether  it  be  murder  or 
manslaughter,  and  if  such  prisoner  be  convicted  by  con- 
fession in  open  Court,  the  Court  shall  proceed  by  ezamin»- 
lion  of  witnesses  in  open  Court  to  determine  the  degree  of 
the  crime,  and  shall  pronounce  sentence  accordingly."  It 
appears  that  in  the  present  ease,  on  the  trial  below,  after 
the  testimony  on  the  part  of  the  prosecution  had  dosed,  the 
then  defendant  withdrew  his  plea  of  not  guilty  and  pleaded 
guilty  to  the  indictment,  and  was  thereupon  sentenced  to 
be  hung.  Nothing  appears  on  the  record  showing  that 
witnesses  were  examined  by  the  Court  after  he  had  pleaded 
guilty,  or  that  the  Court  in  any  manner  decided  whether 
the  offense  were  murder  or  manslaughter,  as  contemplat- 
ed by  the  statute.    This  we  think  was  an  error. 

Had  the  trial  before  the  jury  proceeded,  and  a  general 
verdict  of  guilty  alone  been  rendered,  it  would  have  been 
clearly  defective.  The  general  plea  of  guilty  only  stands 
in  the  place  of  such  a  general  verdict,  and  was  so  intended 
by  the  legislature.  The  law  seems  to  regard  manslaugh* 
ter  as  a  species  of  murder.  On  an  indictment  for  the  higher 
offense,  a  conviction  may  take  place  for  the  lower ;  neither 
a  general  verdict  or  a  general  plea  of  guilty  is  permitted 
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where  murder  alone  is  charged  in  the  indictment,  but  an 
enquiry  and  decision  as  to  the  more  precise  nature  of  the 
offense  are  rendered  necessary.  That  enquiry  and  decis- 
ion should  appear  of  record.  The  record  shows  that  be- 
fore the  plea  of  not  guilty  had  been  withdrawn,  the 
testimony  in  chief,  on  the  part  of  the  *prosecution,  *488 
had  all  been  presented.  We  see  no  valid  objection,  ^ 
therefore,  on  the  ground  that  the  Court  did  not  hear  tes- 
timony to  enable  it  to  decide  on  the  precise  nature  of  the 
offense,  but  the  record  should  have  shown  what  the  con- 
clusion of  the  Court  upon  that  subject  was.  It  is  true  that 
from  the  subsequent  action  of  the  Court  there  is  a  strong 
inference  to  be  drawn  as  to  that  conclusion,  which  would 
have  been  sufficient  to  have  sustained  a  judgment  in  a  civil 
case,  but  in  a  criminal,  and  especially  in  a  capital  case, 
greater  precision  is  required. 

The  objection  that  there  should  have  been  no  change  of 
venue  out  of  the  district,  at  least  that  such  change  was  ir- 
regular previous  to  the  joining  of  issue,  is  not  well  taken. 
The  law  regulating  the  change  of  venue  in  criminal  cases, 
is  the  statute  of  1839,  see  laws  of  1842-3,  page  155,  section 
60,  the  law  of  1843  (see  same  laws,  page  689),  so  far  as  it 
precribes  the  pre-requisites  for  a  change  of  venue,  or  pre- 
vents a  change  to  another  district,  being  limited  to  civil 
cases.  The  discretion  is  lodged  with  the  Court  to  direct  a 
change  of  venue  for  good  cause  shown.  It  is  not  declared 
that  such  change  shall  not  take  place  previous  to  joining 
issue;  not  that  it  shall  not  be  made  to  another  district 

And  besides,  the  order  of  the  Court  directing  a  change 
of  venue,  is  presumptive  of  its  own  regularity,  and  is  con- 
clusive, unless  something  to  the  contrary  is  shown  by  the 
record.  Such  is  not  the  case  in  the  present  instance.  To 
have  taken  advantage  of  the  objections  here  urged  to  the 
change  of  venue,  the  grounds  of  that  change  should  have 
been  properly  brought  before  us  by  a  bill  of  exceptions. 

Judgment  reversed,  and  case  remanded  to  Van  Baren 
county. 
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The  following  are  the  remainder  of  the  cases  decided  in  1846,  with 
a  brief  of  the  points  determined,  and  which  are  unayoidablj  crowded 
out  of  this  volume.  They  will  be  reported  in  full  in  the  second  yol- 
ume  of  "  Iowa  Reports." 

REPORTER* 

Webb  &  Thubstoit  v.  Maubo. 

If  A  draw  a  bill  on  B,  payable  to  the  order  of  0,  append- 
ing the  word  "Agent,"  without  stating  for  whom  he  is 

agent,  he  is  personally  liable;  and  in  an  action  bronght 
*489  by  C  against  the  drawer  and  acceptor,  A  is  an  *incom- 

petent  witness  to  prove  his  agency,  or  the  genninesB 
of  letters  going  to  establish  sach  agency,  and  the  liability 
of  defendant. 


Gabdneb  v.  Able. 

In  a  judgment  by  default  in  an  action  of  assnmpsit, 
where  the  declaration  contains  a  special  count  on  a  note, 
and  a  common  count,  and  the  note  subjoined  constitutes 
the  only  bill  of  particulars,  it  is  not  necessary  to  enter  a 
nolle  prosequi  as  to  the  common  count.  In  a  case  like 
this,  the  District  Court  should  not  and  would  not  allow 
anything  but  the  note  to  be  given  in  evidence  under  the 
special  or  common  count. 


Hampton  v.  Feabcb. 

A  general  plea  of  fraud  to  an  action  of  assumpsit  on  a 
note,  &c,  is  good. 

*The  expectations  of  the  reporter  seem  never  to  have  been  realized, 
for  we  have  been  unable  to  find  that  any  of  these  cases  have  beed  "  re- 
ported infuU  "  in  the  "  iecond  "  or  any  other  volume  of  the  "  Iowa  Re- 
ports." These  cases  are  mere  abstracts  of  the  points  decided,  and  it  is 
not  deemed  important  to  make  any  references  to  sabsequent  abjudica- 
tions. 
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A  plaintiff  who  declares  upon  a  simple  contract  must 
come  into  Court  prepared  to  show,  not  only  that  be  has  a 
good  cause  of  action,  prima  fade^  but  also  to  rebut  every- 
thing which  implicates  its  validity  ah  initio^  or  which 
tends  to  prove  its  discharge,  satisfaction,  or  release. 


Hampton  v.  The  United  States. 

An  informal  caption  to  an  indictment  is  not  a  ground  of 
error,  if  the  description  cannot  be  mistaken. 

Tjiie  words  '^  In  and  upon  one  A  B,  then  and  there  be- 
ing, unlawfully  did  make  an  assault,"  &c.  sufficiently  re- 
fers to  the  county  in  the  margin,  as  the  place  where  the 
offense  was  committed. 

It  is  not  improper  that  the  judge  of  the  District  Court 

should,  on  the  trial  of  a  prisoner,  adjourn  the  Court,  jury, 

H  and  counsel-to  a  neighboring  house  in  town  to  receive  the 

testimony  of  a  sick  witness,  if  the  prisoner  is  not  put  to 

any  substantial  inconvenience. 

The  Court,  in  making  such  an  order,  only  exercises  a 
warrantable  discretion  to  attain  the  ends  of  justice. 


''^Simmons  v.  The  United  States.  *490 

On  an  indictment  for  permitting  gaming  in  a  grocery, 
if  the  jury  find  a  verdict  of  guilty,  but  neglect  to  fix  the 
fine,  it  is  not  erroneous  for  the  Court  to  impose  it,  if  it 
does  not  exceed  the  lowest  amount  which  is  imposed  by 
law  for  the  offense,  as  the  defendant  cannot  be  prejudiced 
by  such  a  judgment. 


Benedict  v.  Weston. 

In  contracts  for  the  sale  of  lands,  by  which  one  agrees 
to  purchase  and  to  convey,  the  undertakings  of  the  respec- 
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tive  parties  are  always  dependent,  anleas  a  contrary  inti- 
mation  clearly  appear. 

The  seller  ongbt  not  to  be  compelled  to  part  with  his 
land  withoat  receiving  the  consideration,  nor  the  purcha- 
ser to  part  with  his  money  without  an  equivalent  in  re- 
turn. 

If  either  vendor  or  vendee  wishes  to  compel  the  other 
to  fulfill  his  contract,  he  must  make  his  part  of  the  agree- 
ment precedent. 

The  time  fixed  for  performance  is  deemed  the  essence 
of  the  contract ;  and  if  the  seller  is  .not  ready  and  able  to 
perform  on  the  day,  the  purchaser  may  elect  to  consider 
his  contract  at  an  end. 


LuoKET  V.  Pepper. 

A  note  in  the  following  words  will  not  entitle  the  maker 

to  the  days  of  grace :    "  Good  for dollars  out  of 

my  grocery.  A.  B." 

A  note  or  bill  of  exchange  for  the  payment  of  money 
on  demand  does  not  entitle  the  payee  to  the  days  of  grace. 


Jenwison  v.  Foltz. 

A  mortgager  whose  mortgage  has  been  foreclosed  has  a 
right  of  redemption  under  the  act  of  February,  17th,  1842; 
and  may  remain  in  possession  of  the  land  sold  nnder  the 
mortgage  for  fifteen  months,  the  tenn  allowed  to  redeem 
the  same. 


*491  *Van  v.  Manning. 

This  case  was  decided  at  a  previous  term  and  determin- 
ed, that  an  act  of  assembly  legalizing  the  acts  of  a  jus- 
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tice  of  the  peace  could  not  have  such  a  retrospective  oper- 
ation as  to  work  injustice  to  individuals,  and  that  a  plea  to 
the  jorisdiction,  before  the  legalizing  act,  wonld  be  sus- 
tained, &c.  A  rehearing  of  the  case  was  ordered.  And 
the  Court  say  that  the  judgment,  after  overruling  of  the 
demurrer  to  the  plaintiff's  replication,  that  the  plaintiff 
should  recover  of  the  defendant  his  damages,  &c.  was  er- 
roneous. 1.  That  the  judgment  should  have  been  rea^ 
pondeat  ouster,  2.  That  if  judgment  had  been  in  chief, 
there  should  have  been  a  jury  of  enquiry.  Judgment  set 
aside,  and  a  new  trial  ordered. 


Bissell  &  Ekkons  v.  Falss. 

A  receipt  for  lumber  to  be  sold  on  commission  is  not  as- 
signable so  as  to  vest  the  legal  interest  in  {he  assignee, 
and  to  authorize  him  to  bring  suit  in  his  own  name. 


Neil  v.  Neil. 

Where  a  defendant  obtains  a  judgment  against  the  plaint- 
iff before  a  justice  of  the  peace  upon  a  set-off,  the  Supreme 
Court  will  not  reverse  the  same  because  there  could  not 
be  found  among  the  justice's  papers  the  bill  of  particulars 
or  set-off. 


Pblton  v.  Jones,  Baoon  &  Co. 

It  is  not  a  ground  for  new  trial  that  it  was  discovered, 
after  trial,  that  one  of  the  jurors  had  expressed  an  opinion 
adverse  to  the  plaintiff  in  error. 
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*492  *Chadwick  v.  Brown, 

A  rented  a  house  of  B,  aud  he  underlet  to  C,  and  he 
left  indebted  to  B,  while  B  was  also  indebted  to  A  for  the 
rent.  B  sued  out  an  attachment  against  C,  which  was 
placed  in  the  hands  of  D,  a  constable.  The  property  at- 
tached was  sold  by  order  of  a  justice  of  the  peace.  Before 
the  sale,  it  was  agreed  between  A,  B,  and  C,  that  C  should 
pay  to  A  his  debt,  and  A  discharged  B  of  his  liability.  D 
sold  the  goods  and  received  the  money,  and  paid  it  to  the 
justice  of  the  peace  previous  to  the  judgment  rendered  in 
favor  of  B.  A  demanded  the  money  of  D,  which  he  re- 
fused to  pay  over,  the  money  being  in  the  hands  of  the 
justice.  An  attachment  was  sued  out  from  another  justice 
of  the  peace  by  other  creditors  of  B,  and  the  first  justice 
of  the  peac^  garnisheed,  &c.  A  sued  D,  the  constable. 
Held,  that  he  could  not  recover,  and  that  the  promise  not 
being  in  writing,  was  within  the  statute  of  trauds. 


Dickenson  v.  Chase  et  al. 

The  assignee  of  a  note  given  for  the  purchase  money  of 
land  cannot,  in  equity,  enforce  the  original  lien  of  the 
vendor  against  the  land.  The  equity  arises  to  the  vendor, 
but  cannot  be  transferred. 


Smith  v.  Barrett. 

The  bill  was  demurred  to  because  the  defendant  is  de- 
scribed as  A.  G.  Smith.  K  this  was  an  erroneous  descrip- 
tion, the  defendant  should  have  pleaded  in  abatement,  and 
given  his  true  name,  Albert  G.  Smith. 
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Mattoon  o.  Yaittter. 

Mattoon  v.  Vanateb. 

Tf  it  appears,  negatively,  by  the  record,  that  the  defend- 
ant was  not  called  on  a  default,  or  that  there  was  no  proof 
of  the  endorsement  of  a  note,  it  is  not  gronnd  of  reversal. 
In  relation  to  these  matters,  the  Court  below  will  also  be 
presumed  to  have  complied  with  the  requisitions  of  the  stat- 
ute, unless  the  contrary  is  made  manifest  by  the  record. 


*J0NK8  V.  DONAHOO.  *493 

In  an  action  of  trespass  for  cutting  timber  on  a  tract  of 
government  land,  occupied  as  a  ^'  claim,'^  unless  the  evi- 
dence goes  to  show  that  such  claim  is  so  marked  out  that 
the  boundaries  can  be  readily  traced,  and  the  extent  of  the 
claim  easily  known,  the  plaintiff  should  be  non-suited. 

Ohankt  v.  Ootbanbsb. 

An  affidavit  to  obtain  an  attachment  must  state  that 
so  much  is  due,  and  that  affiant  believes  that  the  defend- 
ant is  about  to  remove,  or  dispose  of  his  property  vdth  in- 
ieni  to  defraud  his  creditors. 


PsGK  V.  Atrbs. 

If  the  record  of  the  proceedings  is  not  shown  affirma- 
tively to  be  irregular,  the  judgment  below  will  be  affirmed. 


West  v.  Hatfield. 

In  a  suit  before  a  magistrate  for  forty-eight  dollars,  the 
defendant  filed  a  set-off  for  fifty-one  dollars  ninety-two 
cents.    Objected  to  for  want  of  jurisdiction.    The  set-off 
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M' Daniel «.  Spencely  &  Barker. 

was  allowed.  Oq  the  trial  in  the  District  Court,  the  jus- 
tice was  admitted  as  a  witness  to  prove  that  before  the 
trial  in  his  Court,  the  defendant  informed  him  he  should 
claim  from  the  plaintiff  a  balance  of  seven  or  eight  dollars. 
This  indicated  that  he  admited  a  part  of  plaintiff's  demand, 
and  that  the  balance  claimed  was  less  than  fifty  dollars, 
and  within  his  jurisdiction. 


M'Daniel  v.  Spencely  &  Habkbb. 

In  an  action  of  forcible  entry  and  detainer,  a  witness 
was  offered  and  objected  to,  on  the  ground  of  interest, 
which  was,  that  he  was  mining  on  the  grounds  in  dispute, 
under  a  parol  lease  from  defendant    For  this  supposed 

interest  he  was  rejected.  This  was  erroneous.  The 
*494  witness  ^had  no  interest  in  the  event,  as  the  right  of 

property  did  not  come  in  question. 


PoBTEB  V.  Cox. 

A  record  offered  in  evidence,  which  is  not  authenticated 
with  the  seal  of  the  Court,  may  be  proven  by  parol  testi- 
mony, to  be  a  true  copy  of  the  record.  An  exemplifica- 
tion of  a  record  is  of  no  higher  authority  than  a  sworn 
copy. 


BbUOE  &  LiNQLE  V.    SWEATLAND. 

In  an  action  upon  a  penal  bond  of  five  hundred  dollars, 
for  the  conveyance  of  land,  upon  default  being  made,  a 
jury  was  sworn  to  enquire,  as  well  of  the  debt  as  of  the 
damages.  The  jury  assessed  two  hundred  and  fifty  dol- 
lars, and  the  declaration  admitted  the  receipt  of  two  hnn- 
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White  «.  Mallord. 

dred  and  sixty-two  dollars.    This  being  for  more  than  the 
penalty,  verdict  set  aside  and  new  trial  ordered. 


WmTB  V.  Mallobd. 

Under  the  statute  regulating  proceedings  before  jastices 
of  the  peace,  page  813,  section  6,  the  owner  of  a  note,  ne- 
gotiable by  mere  delivery,  may  prove  the  loss  of  it,  and  re- 
cover the  amoant  of  the  maker. 


O' Sullivan  v.  Bbown. 

In  order  to  determine  that  a  case  was  improperly  stricken 
from  the  docket  in  the  Court  below,  the  facts  upon  which 
the  action  was  founded,  as  well  as  the  reasons  of  the  Court 
for  sustaining  it,  in  order  to  become  a  part  of  the  record, 
should  be  made  so  by  bill  of  exceptions. 


*LoNGAOBB  V.  Simpson.  *496 

In  an  action  by  petition  and  summons,  if  the  petition  is 
in  assumpsit  and  the  summons  in  debt,  it  is  erroneous. 

The  return  of  the  sheriff,  "  Served  by  reading  and  deliv- 
ering an  attested  copy,"  does  not  show  upon  whom  it  was 
served,  and  is  defective. 

The  judgment  should  be  in  debt  and  damages,  and  not 
damages  alone. 

Mason,  Chief  Justice,  dissenting;  that  the  service  is  good, 
that  the  action  is  sui  generis,  and  the  parties  should  not  be 
confined  to  the  technicality  of  formal  actions. 
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ABATEMENT. 

1.  The  proper  mode  of  t&king  advantage  d  a  defedlye  affidavit)  or 
bond,  on  a  writ  of  attachment,  is  to  move  to  quash  the  writ. 

Oarothers  r,  Clicky  64 

2,  An  appearance  of  defendant  to  obtain  a  continuance  to  traverse  the 
issue  of  &ct  is  a  waiver  of  a  plea  in  abatement  to  the  writ 

Hciehkiss  v.  Thompson^  166. 
S.  There  is  no  authority  for  issuing  a  capias,  merely  that  it  may  act  as 
the  basis  for  an  attachment,  when  the  defendant  is  already  in  court. 
And  a  motion  to  quash  the  same  may  be  made  after  a  plea  in  abate- 
ment  to  the  attachment.  DaHingtan  v.  Irmn,  421. 

4.  Where  there  is  a  plea  In  abatement  to  the  jurisdiction  of  the  justice 
of  the  peace  who  tried  the  cause  below,  and  the  parties  afterwards 
go  to  trial  on  the  merits,  without  any  disposition  being  made  of  the 
plea,  the  defendant  pleading  it  cannot  reverse  the  judgment  because 
the  plea  was  undisposed  of  Starr  db  Burgee  v.  WiUan,  438. 

5.  If  a  defendant  wishes  to  take  any  advantage  of  a  plea  in  abatement^ 
he  should  call  it  up  before  going  to  trial.  ib. 

6.  Where  an  attachment  bond  and  the  declaration  set  out  the  plaint- 
ifTs  name  as  Bimrify  and  the  writ  of  attachment  ran  in  the  name  of 
Smekiah  Mu^grave,  it  was  properly  quashed. 

Musgraoe  v.  Brady  et  a2.,  466. 

ACCOUNT. 

1.  The  action  of  Account  is  obsolete,  and  cannot  legally  be  brought  in 
Iowa.  BtiLoH  V.  Kerr,  240. 

2.  A  plaintiff  in  an  action  of  assumpsit,  founded  upon  a  book  account, 
is  not  allowed  upon  his  own  motion  to  introduce  his  books  of  entry 
as  evidence  in  his  own  behalf  Lowe  db  Eiekok  v.  Gcmby,  281. 

8.  Our  statutes  in  relation  to  this  species  of  evidence  have  changed  the 
mlies,  which  at  common  law  allowed  a  party  to  testily  to  thefr  Cor- 
rectness, as  charged  in  the  demand,  or  set  off.  i&. 
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ACTIONS. 

1.  Where  actions  on  the  case  are  mentioned  in  general  terms,  aasomp- 
sit  is  incladed.  MaUbp  d  BoBs  y.  Cooper,  59. 

2.  The  action  of  forcible  entry  and  detainer  is  not  the  proper  action  fbr 
trying  titles  of  any  description.  8Me  y.  Senson,  111. 

3.  The  writ  of  right  does  not  lie  to  recoyer  the  posseasion  of  a 
**  claim.''  DocmU  y.  HarringUm,  236. 

4.  Action  of  Account  obsolete  (see  Account),  240. 
6.  The  action  of  trespass  qua/re  AoMwmfngiLy  being  local,  must  be  in- 
stituted in  the  county  where  the  trespass  was  committed. 

BvayJtiUT  y.  GwOyy  24a 

6.  The  action  of  debt  lies  by  the  assignee  of  a  promissory  note  against 
the  maker.  PhiUipi  y.  Runnds,  891. 

7.  The  assignee  may  sue  in  his  own  right,  and  may  maintain  the  some 
Idnd  of  action  as  the  payee  might  haye  maintained.  ib, 

8.  A  guardian  cannot  maintain  an  action  against  an  administrator  for  a 
failure  to  perform  an  order  of  the  probate  judge. 

Anderdon  y.  Oameran  et  aL  436. 

ADMINISTRATORS. 

1.  The  statute  which  aUows  guardians  the  right  to  demand,  sue  for, 
and  recoyer  all  money  belonging  to  their  wards,  ttom  executors  and 
administrators,  as  soon  as  the  same  may  be  collected,  does  not  author- 
ize them  to  institute  suit  in  their  own  names  upon  administrator'a 
bonds  for  a  fiiilure  to  perform  the  orders  of  a  probate  Judge. 

Anderson  y.  Cameron  et  d,  436. 

ADVICE. 

1.  The  rule  which  ezdudes  testimony  in  relation  to  communications 
made  to  counsel,  has  neyer  been  extended  further  than  to  embrace 
disclosures  made  to  practicing  attorneys  for  obtaining  profesaioiial 
adyice.  Pierum  y.  Staerte,  136. 

2.  The  exemption  must  be  confined  to  cases  of  strict  professional  inter- 
course, t^. 

3.  It  is  not  the  proyince  of  the  Supreme  Court  to  giye  adyice  to  the 
District  Courts.  Long  y.  Long,  381. 

AFFIDAVITS. 

1.  An  affldaylt  for  an  attachment  may  be  amended  as  well  as  to  sab- 
stance  as  form.  Jackwn  y.  BvJSL&r  <ft  FlOch&r,  230. 

AGE. 

1.  A  brother  and  sister  must  each  be  oyer  the  age  of  sixteen  yean  to 
incur  the  guilt  of  incest.  VwiM  Statu  y.  HUer,  330. 
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AGENT. 

1.  If  A  draw  a  bill  on  B,  payable  to  the  order  of  C,  appending  the  word 
"  Agent,''  without  stating  for  whom  he  is  agent,  he  is  personally  lia- 
ble ;  and  in  an  action  brought  by  G  against  the  drawer  and  acceptor, 
A  is  an  incompetent  witness  to  prove  his  agency,  or  the  genuineness 
of  letters  going  to  establish  such  agency,  and  the  liability  of  the  de- 
fendants. Webb  db  ThruHon  y.  Mauro^  488. 

See  Equity,  14. 
AGREEMENT. 

Bee  CONTBAGT. 

AMENDMENTS. 

1.  A  clerical  mistake  in  issuing  the  writ  in  assumpsit,  where  the  precipe 
and  declaration  shows  the  action  to  be  debt,  may  be  corrected  by 
amending  the  writ  to  correspond  with  the  precipe  and  declaration. 
And  a  writ  of  attachment  and  the  affidavit  on  which  it  was  issued, 
as  auxiliary  process,  may  also  be  amended. 

Jackson  v.  Fletcher  db  BuOer,  280. 

2.  On  a  certiorari  in  pursuance  of  the  act  of  January  14, 1840,  if  the 
bond  is  substantially  defective,  it  cannot  be  amended  and  the  defect 
supplied,  in  the  District  Court      Perry  &  Eeadley  v.  Benner^  840. 

8.  The  certiorari  is  another  mode  of  taking  an  appeal.  In  an  appeal 
proper,  the  statute  expressly  gives  the  right  to  correct  a  defective 
bond.  Not  so  in  the  certiorari  act ;  and  the  Court  will  not  allow 
an  amendment,  and  enlarge  the  opportunity  for  a  second  jury 
trial.  ib. 

APPEAL, 

1.  Appeals  do  not  lie  from  the  boards  of  county  commissioners  to  the 
District  Courts,  on  account  of  their  omitting  to  discharge  some  spe- 
cific duty  involving  no  discretion.  [eountp,  81. 

United  States  ex  rd.  Davenport  et  al.  v.  Oommimoners  of  Dubuque 

2.  An  appeal  lies  from  the  District  Court,  although  the  decree  was  for 
less  than  t^«00.  Burge  v.  Bums  dt  Snyder^  287. 

APPEARANCE. 

1.  By  an  appearance  and  pleading,  the  defendant  waives  all  defects  in 
the  process  and  the  service.  BeU  db  Pierson  v.  Achison,  21. 

2.  Where  there  is  no  return  indorsed  on  the  summons,  that  defect  is 
cured  by  the  appearance  of  the  defendant.         HaU  v.  Biever^  118. 

8.  An  appeaiance  of  a  defendant  to  obtain  a  continuance  to  traverse 
the  issue  of  fact,  is  a  waiver  of  the  plea  in  abatement  to  the  writ 

Hotchkiss  V.  Thom/pson,  166. 
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4.  The  appearance  by  attorney  and  filing  a  plea  with  another  defend- 
ant, dispenses  with  the  necessity  of  service  of  process,  and  is  a 
waiver  of  all  objections  on  that  score. 

Lffriimier  etak  y.  Bank  qf  BUn^,  2Sa. 

5.  Where  a  defendant  appears  by  his  attorney  and  consents  that  ajadg- 
ment  may  be  entered  against  him,  with  stay  of  execution,  Ac  it  is 
a  waiver  oi  objections  to  the  jurisdiction  of  the  Court,  and  (^  any  ir- 
regularity in  the  mesne  process.  Suritsier  v.  Oowd/ffy  248. 

6.  If  a  defendant,  on  the  back  of  the  declaration,  waives  service  and 
agrees  to  enter  an  appearance  at  the  first  term,  he  is  estopped  from 
a  motion  to  dismiss  the  case  for  the  want  of  a  summons  formally 
issued.  Humphreys  v.  Humphreys  <ft  Co.  859. 

7.  Where  the  transcript  of  the  Justice  of  the  peace  shows  an  appear- 
ance by  attorney,  on  a  motion  to  quash  the  attachment,  it  will  be  re- 
garded as  a  general  appearance,  and  the  defendant  will  be  estopped 
tvom  a  motion  to  dismiss  the  cause  when  taken  to  the  I>istrict  Court 
on  an  appeal.  JktMar  v.  FotUfy  408. 

ARBITRATION. 

1.  In  an  action  of  assumpsit  upon  promises  made  subsequent  to  an 
award,  and  in  conformity  there wilii,  parol  testimony  to  prove  that 
other  matters  than  those  contained  in  the  written  submission,  were 
submitted  to  the  arbitrators,  is  admissible.        Dice  v.  Famet,  d41. 

ARRAIGNMENT. 

1.  The  omission  in  the  record  of  an  arraignment  is  suffldeDt  grounds 
to  reverse  a  judgment.  PinM  v.  The  UnU&d  StaUe,  17. 

ASSAULT. 

1.  If  in  an  indictment  it  be  charged  that  the  assault  was  made  with  an 
aoDe,  the  Court  will  infer  that  it  was  made  with  a  *^  deadly  tompon,^ 

DdUfkrhids  v.  UnUedStatee,  288. 

ASSIGNEE,  ASSIGNMENT,  &c. 

1.  Where  a  note,  made  payable  to  "A  B  or  order,"  is  endorsed  in  blank, 
the  holder  may  sue  in  his  own  name ;  or  he  may  sue  in  the  name  of 
A  B,  to  his  own  use.  But  in  this  case  any  defense  available  against 
A  B  may  be  set  up  against  the  holder  of  the  note. 

TempU  V.  Haiye  d  BenderOaU,  9. 

2.  Where  suit  is  brought  in  the  name  of  the  payee  for  the  use  of  the 
endorsee  of  a  promissory  note,  the  maker  may  set  up  want  of  con- 
sideration. Lang  v.  Long,  4& 

3.  The  holder  of  a  note  endorsed  in  blank  lias  a  right  to  sue  in  the  name 
of  the  blank  endorser  for  his  use. 

Gray  v.  Phaiipi,for  theimqf  Kenedy,  430. 
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4.  ^bere  an  assignment  was  valid  at  the  time  it  was  made,  the  trans- 
action will  not  be  effected  by  a  subsequent  statute,  prescribing  a  dif- 
ferent mode  of  assignment,  although  such  statute  was  passed  prior  to 
the  institution  of  the  suit.  OreighUm  y.  Oordon^  41. 

5.  In  action  by  the  payee  of  a  note  rwt  ntgotiaJbie,  for  the  use  of  the  as- 
signee, it  is  not  necessary  to^et  forth  the  assignment,  either  in  the 
declaration  or  in  the  copy  of  the  note,  such  endorsement  being  only 
a  piece  of  evidence. 

Hickok  db  Ross  v.  Laimmefr^for  thtuseaf  Huner^  115. 

6.  An  assignee  of  a  note  may  sue  in  his  own  name,  although  part  of 
the  amount  be  assigned  to  him.         Cochran  <St  Ober  v.  Glover y  151. 

ATTACHMENT. 

1.  The  process  of  attachment  is  merely  auxiliary,  and  intended  in  cer- 
tain cases  to  seize  the  property  of  the  defendant  and  hold  it  liable 
to  the  result  of  the  suit  When  judgment  is  rendered,  the  efficacy 
of  the  writ  of  attachment  is  expended.  Carothers  v.  Click,  54. 

2.  However  defective,  therefore,  the  affidavit  or  bond  may  be,  upon 
which  the  writ  was  issued.  Judgment  on  that  account  will  not  be  re- 
versed, ib. 

3.  The  proper  mode  of  taking  advantage  of  such  defects  is  to  move,  at 
the  proper  time,  to  quash  the  writ  of  attachment.  ib. 

4.  Where,  by  publication,  a  defendant  in  attachment  is  required  to  ap- 
pear and  plead  by  the  ne^et  temij  this  refers  to  the  next  general  term, 
provided  a  special  term  has  not  been  duly  ordered  at  the  time  of  the 
publication.  WUkie  <&  TuUer  v.  Jones,  97. 

5.  Attachment  being  a  violent  remedy,  the  law  is  to  be  strictly  con- 
strued ib, 

6.  Where  there  is  a  personal  service,  but  judgment  is  rendered  on  the 
attachment  and  publication,  it  should  be  entered  in  r^m,  and  not  in 
personam.  ib. 

7.  There  is  no  authority  for  issuing  a  capias,  merely  that  it  may  act  as 
the  basis  for  an  attachment,  when  the  defendant  is  already  in  Court. 
And  a  motion  to  quash  the  same  may  be  made  after  a  plea  in  abate- 
ment to  the  attachment.  Darlington  v.  /rt^,  421. 

See  Fraud,  8. 

« 

ATTORNEYS. 
See  Advice,  1. 

BAIL. 
See  RscooinzANCB. 


BAILMENT. 
See  Innkbbpsb. 
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BANK. 

1.  The  legislature  has  power  to  repeal  a  bank  charter  without  a  judicial 
investigation,  where  a  right  of  repeal  is  reserved  in  the  charter. 
President^  DireetorSj  dk  Co.  of  the  Miners'  Banky  of  Ihtbugue,  t. 

The  Untied  8kUes  ex  reL  J.  Orant,  482. 

BANKRUPTCY.  . 
Bee  Perjury,  1,  2,  8,  4. 

BASTARDY. 

1.  On  complaint  of,  the  writ  and  recognizance  should  be  in  the  name  of 
the  United  States.  StraUon  v.  BhiiUaffttTy  420. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  promissory  note,  under  seal,  is  negotiable  in  the  same  way  aa 
other  notes  not  un4er  seal,  and  the  actual  holder  of  such  note  in- 
dorsed  in  blank,  may  bring  his  action  thereon  against  the  maker. 

TerrvpU  v.  Haye  &  BenderehoUy  9. 

2.  The  statutory  provision  declaring  that  fraud  may  be  set  up  against 
a  note  in  the  hands  of  an  innocent  assignee,  does  not  apply  to  a 
note  assigned  before  that  statute  took  effect.  Such  defense  is  not 
available  in  the  absence  of  statutes  on  that  subject.  •&. 

8.  Where  a  note  made  payable  to  "  A  B  or  order  "  is  endorsed  in  blank, 
the  holder  may  sue  in  his  own  name ;  or  he  may  sue  in  the  name  of 
A  B  to  his  own  use.  But  in  this  case,  any  defense  available  against 
A  B,  may  be  set  up  against  the  holder  of  the  note.  ib. 

4.  The  act  dispensing  with  the  necessity  of  proving  the  signature  of 
notes,  bonds,  tfec  unless  such  signatare  had  previously  been  denied 
under  oath,  operates  upon  cases  previously  commenced^  and  even 
upon  those  where  the  issue  had  been  made  up. 

Inghram  v.  Dooley  etaL2S. 

6.  Where  a  note  is  not  negotiable  at  the  time  of  its  execution,  it  is  compe- 
tent for  the  legislature,  by  a  subsequent  act,  to  authorize  the  assignee 
to  sue  in  his  own  name.  Harlan  d:  Duncan  v.  SigUr,  39. 

6.  Notes  made  payable  to  bearer,  are  transferable  by  mere  delivery; 
and  where  the  declaration  set  out  that  such  note  was  **  duly  assigned 
and  delivered,*'  it  was  held  to  be  no  variance  that  the  note  was  not 
endorsed.  Cfreighion  v.  Gordon^  41. 

7.  Where  an  assignment  was  valid  at  the  time  it  was  made,  the  trans- 
action will  not  be  affected  by  a  subsequent  statute  prescribing  a 
different  mode  of  assignment,  although  such  statute  was  parsed  prior 
to  the  institution  of  the  suit.  ib. 

8.  The  legislature  may  prescribe  the  form  of  instituting  suits,  and  may 
direct  the  act  to  take  effect  in  relation  to  notes  previously  executed, 
provided  suits  thereon  be  previously  instituted.  A. 
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9.  Notes  made  payable  to  "  bearer "  are  'negotiable  independent  of 
statute.  i&. 

10.  Tlie  act  of  1839,  in  relation  to  promissory  notes,  is  an  enlarging 
statute,  merely  rendering  those  notes,  bonds,  &c.  negotiable  which 
before  were  not  so.  ib. 

11.  Where  suit  is  brought  in  the  name  of  the  payee,  for  the  use  of  the 
endorsee  of  a  promissory  note,  the  maker  may  set  up  want  of  con- 
sideration. Long  V.  Long y  for  itse  of  Walling^  48. 

12.  Although  the  words  *'  witness  my  hand  and  seal "  are  contained  in 
the  body  of  an  instrument,  this  does  not  render  it  a  specialty,  unless 
there  be  a  seal  or  scroll  actually  attached  thereto.  ib. 

13.  A  bond  payable  to  A  B  alone,  is  a  negotiable  instrument  under  our 
statute.  Ccftn's  of  Jefferson  Co.  v.  Fox  et  al.  48. 

14.  Money  paid  thereon  by  the  maker,  before  it  becomes  due,  is  paid  at 
his  peril,  whether  he  pays  the  same  as  garnishee  or  otherwise,   ib, 

15.  The  maker  is  not  liable  upon  a  garnishee  process,  unless  the  in- 
strument is  due,  and  shown  to  be  in  the  possession  of  the  defendant 
in  the  suit.  ib. 

16.  Under  our  statute,  it  seems  a  person  cannot  make  a  note,  bond,  &c. 
which  shall  not  be  negotiable.  '  ib. 

17.  The  payee  of  a  promissory  note,  given  originally  without  a  valuable 
consideration,  is  a  competent  witness  in  a  suit  by  the  endorsee 
against  the  maker,  to  prove  that  the  plaintiff  paid  full  consideration 
for  the  note,  and  that  it  was  endorsed  before  maturity. 

Strang  v.  Wilson,  84. 

18.  The  endorser,  when  not  interested,  is  competent  to  prove  facts 
arising  after  the  execution  of  the  note,  but  not  to  prove  as  to  original 
liability  of  the  maker.  ib. 

19.  On  notes  and  inland  bills  of  excha/ige,  it  is  not  necessary  that  the 
presentation  and  notice  of  non-payment  should  be  made  by  a  no- 
tary, in  order  to  charge  the  endorser.  Smith  v.  Ralston,  87. 

20.  Where  several  promissory  notes  are  declared  on,  in  different  counts 
of  the  same  declaration,  it  is  no  ground  of  error  that  'the  jury  ren- 
dered a  general  verdict,  without  specifying  on  which  of  the  counts 
it  was  rendered.  ib. 

21.  Wuere  suit  is  brought  by  the  endorsee  and  legal  holder  of  a  prom- 
issory note,  against  the  maker,  and  a  verdict  is  rendered  for  the 
defendant,  on  the  merits,  this  will  be  a  bar  to  a  subsequent  suit  by 
the  payee.  Levi  v.  McCraney,  91. 

22.  Where  a  declaration  contains  a  count  on  a  promissory  note,  and 
also  other  counts,  and  it  appears  that  the  cause  of  action  had  not 
accrued  on  the  note  at  the  time  suit  was  brought,  the  Court  will  not 
presume  the  verdict  to  have  been  rendered  upon  tlie  count  upon 
the  note.  IJuxlson  v.  R.  &  0.  Matthews,  94. 

28.  The  lex  mercatoriay  allowing  three  duys  grace  on  notes,  bills,  &c.  is 
in  force  here,  until  a  contrary  custom  is  established.  ib. 
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24.  The  statute  which  exempts  the  plaintiff  from  the  neceflsity  of  pTov- 
ing  the  signature  of  a  note,  &c.  unless  denied  under  oath,  does  not 
extend  to  the  endorsements.    They  must  in  all  cases  be  pTx>ved. 

Hardman  y.  CfMrnberUtiy  104. 

25.  In  an  action  by  the  payee  of  a  note  rwi  negotiable^  for  the  use  of  the 
assignee,  it  is  not  necessary  to  set  forth  the  assignment  either  in  the 
declaration  or  in  the  copy  of  the  note;  such  endorsement  being 
only  a  piece  of  evidence. 

Hickok  dk  Rose  v.  Labtieeieryfor  use  ofHuner,  115. 

26.  No  formal  notice  of  such  assignment  is  necessary  to  render  the 
maker  responsible  to  the  assignee.  The  suit  being  instituted  for  the 
use  of  the  latter,  is  sufficient  to  put  the  maker  on  the  inquiry ;  and 
if  he  pays  money  afterwards  to  the  original  payee,  he  does  it  at  his 
peril  f&. 

27.  A  blank  endorseibent  of  such  a  note,  and  the  possession  thereof  by 
the  person  for  whose  use  the  suit  is  brought,  is  sufficient  to  raise  the 
legal  presumption  of  a  transfer  to  him.  ib. 

28.  Where  the  endorsement  of  a  note  is  special,  and  made  in  the  usual 
manner,  the  legal  interest  passes  entirely  to  the  endorsee,  and  he 
can  only  sue  in  his  own  nama 

Sater  <Ss  Wade  v.  HendershoUyfor  Hu  use  of  ELedman  dt  Eherman^  118. 

29.  Such  an  endorsement  is  a  transferable  contract  between  the  en- 
dorser, on  the  one  side,  and  any  subsequent  holder  on  the  other, 
and  can  only  be  rescinded  by  the  mutual  agreement  of  those  parties. 
When  the  note  comes  again  into  the  ownership  of  the  payee)  both 
these  parties  become  united  in  his  person,  and  he  can  then  erase  all 
the  endorsements.  ib. 

80.  The  mere  fact  that  a  suit  is  instituted  in  the  name  of  the  payee  for 
the  use  of  the  endorsee,  is  of  itself  no  evidence  that  the  payee  is  in 
possession  of  the  note,  and  ^till  less  that  he  is  entitled  to  bring  suit 
thereon.  ib. 

31.  Before  the  statute  of  Iowa  in  relation  to  promissory  notes,  it  is 
doubtful  whether  the  endorsee  could  sustain  debt  on  a  negotiable 
instrument  In  case  of  a  sealed  instrument,  therefore,  which  has 
been  specially  endorsed,  inasmuch  as  the  action  must  be  debt,  the 
endorsee  may  sue  in  the  name  of  the  payee  to  his  use.  The  law  will 
not,  in  such  cases,  compel  him  to  try  doubtful  experiments.        ib. 

32.  The  payee  of  a  sealed  note,  when  he  endorses  it  over  in  blank, 
thereby  authorizes  the  endorsee  to  sue  in  his  (the  payee's)  name,  for 
the  use  of  the  endorsee ;  for  the  law  enters  into  and  forms  part  of 
the  contract.  If,  therefore,  after  the  note  is  thus  endorsed,  a  statute 
authorizes  the  endorsee  to  bring  debt  thereon,  in  his  own  name,  and 
even  declares  a  transfer  of  the  legal  interest  to  him,  this  will  not 
prevent  him  from  suing  in  the  name  of  the  payee  for  his  own  use, 
for  this  would  be  impairing  the  obligation  of  a  previous  contract  ib. 

83.  Where  a  note  is  payable  to  A  B,  or  bearer,  it  matters  not  who  may 
be  the  plaintiff  who  brings  the  suit        HoUhkiss  v.  Thompwny  156. 
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84.  Under  the  statute  allowing  the  note  to  be  filed  in  lieu  of  a  declar- 
ation, any  person  holding  the  note,  if  payable  to  bearer,  may  sue  in 
his  own  name.  ib, 

35.  It  is  not  a  misdescription  of  a  note  to  state  that  the  defendant  at 

made,  &c.  although  it  does  not  appear  on  the  face  of  the  note  that  it 
was  given  there.  Anderson  v.  Brawny  158. 

86.  Where  a  note  is  executed  by  A,  B,  and  C,  jointly,  and  B  sustains 
the  plea  of  infancy,  in  an  action  brought  against  them  on  the  same 
jointly,  a  judgment  may  be  rendered  against  A  and  C  without  com- 
pelling the  payee  to  commence  de  novo.     Cot  el  cU.  y.  Hamilton,  819. 

37.  Where  a  defendant  has  drawn  an  order  on  the  plaintiff,  under  an 
agreement  that  plaintiff  should  not  proceed  in  the  collection  of  the 
money  due  plaintiff  on  a  note  until  the  money  was  actually  due  upon 
the  order,  if  the  money  is  not  paid  upon  the  order  the  plaintiff  can 
have  judgment  on  the  i;ote  without  delivering  up  or  cancelling  the 
order.  Humphreys  v.  Humphreys,  359. 

38.  A  defendant  to  an  action  on  a  promissory  note,  given  in  part  pay- 
ment of  a  lot  of  land,  cannot  resist  the  payment  on  the  grounds  that 
the  title  bond  of  the  vendor  contains  a  reservation  that  the  first  in- 
stallment shall  be  forfeited,  and  the  contract  of  bargain  and  sale  re- 
scinded, if  the  remaining  notes  are  not  paid  when  due. 

Glarke^for  tlie  use  of  Louisa  Go,  v.  O'Laughlin,  375. 

39.  The  vendee  cannot  disaffirm  the  contract,  if  the  vendor  proceeds 
to  enforce  the  collection  of  the  notes.  He  binds  himself  absolutely 
by  the  execution  of  negotiable  notes.  ib, 

40.  If  a  note,  which  is  not  negotiable  when  executed,  is  afterwards 
made  so  by  statute,  the  assignee  can  then  bring  suit  against  the 
maker,  in  his  own  name.  Phillips  v.  Runnels,  391. 

41.  The  making  of  such  notes  negotiable,  and  allowing  the  assignee  to 
sue  in  his  own  name,  instead  of  suing  in  the  name  of  the  payee  tor 
his  use,  is  only  a  change  of  remedy,  and  does  not  affect  the  sub- 
stantial rights  of  the  maker.  ib. 

42.  The  action  of  debt  lies  by  the  assignee  of  a  promissory  note  against 
the  maker.  ib. 

48.  The  assignee  may  sue  in  his  own  right,  and  may  maintain  the  same 
kind  of  action  as  the  payee  might  have  maintain^.  ib, 

44.  An  endorsement  in  blank,  as  between  a  first  and  second  endorser,  is 
tantamount  to  a  special  endorsement  from  the  first  to  the  second,  and 
may  be  so  filled  up.  Knight  v.  Fox,  305. 

46.  If  A  draws  a  bill  upon  B,  payable  to  the  order  of  C,  appending  the 
word  "  agent,"  without  stating  for  whom  he  is  agent,  he  is  personally 
liable.  Webb  dh  Thruston  v.  Mauro,  488. 

46.  The  holder  of  a  note  endorsed  in  blank  has  a  right  to  sue  in  the 
name  of  the  blank  endorser  for  his  use. 

Oray  v.  PhiUips  d  Kennedy,  430. 

47.  A  note  in  this  form :  '*  Gk>od  for  | out  of  my  grocery,"  will  not 

entitle  the  maker  to  the  days  of  grace.  Lucky  t.  Pepper^  490. 
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48.  A  note  or  bill  of  exchange  for  the  payment  of  money  on  demand, 
does  not  entitle  the  payee  to  the  days  of  grace.  ib. 

BILLS  OP   EXCEPTIONS. 

1.  A  bill  of  exceptions  filed  after  the  writ  of  error  will  not  be  rejected, 
if  it  was  regularly  taken,  and  there  is  nothing  to  show  that  it  was 
taken  and  signed  subsequent  to  the  date  of  the  writ. 

Bennett  d  Co.  v.  J)aviSf  964. 

2.  The  bill  of  exceptions  is  part  of  the  record  from  the  time  it  is 
taken.  %b, 

8.  A  statement  in  a  bill  of  exceptions  that  a  certain  order  is  made  part 
of  the  bill  does  not  make  it  so.  ib. 

4.  Bills  of  exceptions  should  show  afflrmatiyely  that  the  Court  below 
has  committed  an  error.  ib. 

5.  A  bill  of  exceptions  signed  by  bystanders  at  the  trial  must  state 
afflrmatiyely  the  points  reserved,  and  not  what  they  understood  to  be 
the  judge's  charge.    And  it  must  be  drawn  up  and  signed  at  the  time. 

Clark  V.  Parvin,  371. 

6.  A  bill  of  exceptions  signed  by  bystanders  will  be  stricken  from  the 
record,  unless  the  record  shows  that  the  judge  refused  to  sign  it. 

Ed{/ar  V.  Caldtedl,  434. 

7.  A  summons,  or  other  writ,  is  no  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions.  Child  d  Co.  v.  Risk,  439. 

8.  Where  the  bill  of  exceptions  alludes  to  papers  not  set  out  in  the  record 
of  the  case  from  the  District  Court,  they  cannot  be  considered. 

Burkadink  v.  Baker,  442. 

9.  In  order  to  determine  that  a  case  was  improperly  stricken  fh>m  the 
docket  in  the  Court  below,  the  facts  upon  which  the  action  was 
founded,  as  well  as  the  reasons  of  the  Court  for  sustaining  the  mo- 
tion, in  order  to  become  part  of  the  record  must  be  made  so  by  bill 
of  exceptions.  0^ Sullivan  v.  Brown,  494. 

BLANK. 

1.  A  judgment  will  be  reversed  where  the  name  of  the  garnishee  and 
the  damages  and  costs  are  left  in  blank.     BiffffUstoorth  v.  Beed,  19. 

See  Bills  of  Exchange,  &c.,  1,  8,  82,  4^  46. 

BONDS. 

1.  A  bond  made  payable  to  the  United  States,  and  taken  by  a  justice  of 
the  peace,  from  a  prisoner  arrested  for  an  assault  with  an  intent  to 
kill,  conditioned  for  the  defendants  appearance  in  his  Court,  and  con- 
tinued at  the  defendant's  instance,  to  procure  testimony  in  defense,  is 
collectible  in  an  action  of  debt,  in  the  name  of  the  United  States,  on 
proof  of  the  obligor's  default. 

M'KnigU  dt  Moloney  t.  The  United  J3tate»,  444. 
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2.  The  law  in  force  at  the  time  a  note  is  made  must  determine  its  char- 
acter, and,  80  far  as  regards  the  substantive  features  of  a  contract,  a 
note  once  under  seal  is  always  under  seal. 

Madera  y.  JonM^for  100,  dtc,  204. 

3.  Any  device  which  intimates  the  intention  of  a  party  to  append  a 
seal  to  a  note,  is  suflScient  to  render  it  a  sealed  instrument.  t&. 

See  Bills  of  Exchakgb,  &c.  12, 13. 

BOOKS. 
See  Account. 

BREACH. 

1.  In  an  action  on  a  delivery  bond,  it  is  not  necessary  to  assign  breaches 
in  the  declaration.  Gordon  d  TannahiU  v.  Athmmm^  195. 

CAPIAS. 
See  Attachmbkt,  7. 

CAPTION. 

See  IiroicTMBKT,  6. 

CASE. 

See  Actions,  1. 

CERTIORARI. 

1.  The  District  Courts  have  a  common  law  jurisdiction  over  inferior 
tribunals,  which  may  be  enforced  by  certiorari. 

Eelmieh  v.  Johnaony  89. 

2.  The  writ  of  certiorari  must  be  issued  within  thirty  days  after  the 
Judgment  before  the  magistrate.  Snyder  v.  Roper^  229. 

8.  Where  a  defendant  stands  by  and  assents  to  the  change  of  the  name 
of  the  plaintiff,  in  a  suit  before  a  justice  of  the  peace,  and  the  parties 
subsequently  go  to  trial  upon  the  merits,  it  is  a  waiver  of  the  irreg- 
ularity of  the  proceedings,  and  the  defendant  is  estopped  from  set- 
ting the  Judgment  aside  on  a  certiorari 

GomeUus  v.  APllvainej  818. 

4.  On  a  certiorari  in  pursuance  of  the  act  of  January  14,  1840,  if  the 
bond  is  substantially  defective,  it  cannot  be  amended  in  the  District 
Court.  Perry  <fe  HeadUy  v.  Benner,'  840. 

5.  The  certiorari  authorized  by  this  act  is  only  another  mode  of  taking 
an  appeal.  ib. 

See  Amendment,  8. 

CHANCERY. 

SeeBijuiTY. 
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CLAIMS. 

1.  A  sealed  note,  given  for  improvements  upon  the  public  lands,  is  not 
part  of  an  illegal  contract,  and  is  collectible.  HSl  v.  Smithy  70l 

3.  The  sale  of  an  improvement  on  public  lands  is  a  valuable  considen^ 
tion  for  a  promissory  note,  independent  of  the  statute. 

Freeman  v.  HofUdayy  80. 

3.  A  parol  contract  for  the  sale  of  improvements  upon  public  hind  is 
valid,  and  is  not  such  an  interest  in  lands  as  the  statute  of  Frauds 
and  Perjuries  contemplates.  Ziekafosee  v.  HuUckj  175. 

4.  A  note  executed  in  consideration  of  a  quit  claim  to  certain  lots  of 
land,  the  title  to  which  is  in  the  United  States,  but  containing  im- 
provements upon  any  one  of  them,  and  in  the  rightful  claim  or  own- 
ership of  the  vendor,  is  collectible  without  any  proportionate  deduc- 
tion for  the  value  of  those  lots  which  contain  no  improvements. 

WUaon  V.  WebUer,  312. 

5.  The  act  of  assembly  of  January  25, 1839,  authorizing  a  person  who 
has  a  claim  on  the  public  lands  marked  out,  but  not  inclosed,  to 
maintain  trespass  against  any  person  for  cutting  timber  off  the  land 
so  marked  out,  is  valid.  HugheU  v.  TTiZMm,  883. 

6.  A  "  claim  "  on  the  public  lands  is  a  good  consideration  for  a  contrad. 

Starr  <&  Burgee  v.  WSean^  438. 

7.  Where  A,  the  complainant,  purchased  of  defendant,  B,  a  land  claim, 
for  which  he  was  to  pay  $600,  and  did  pay  nearly  |500  down,  and 
gave  his  note  for  the  balance,  and  A  being  absent  when  the  land  was 
brought  into  market,  B  borrowed  the  money  of  G  with  which  to 
enter  the  same,  and  afterwards  sold  the  same  to  D,  an  innocent  pur- 
chaser, without  notice ;  held  that  the  title  of  D  could  not  be  dis- 
turbed on  a  bill  filed  by  A  for  a  specific  performance,  but  that  A  was 
entitled  to  a  decree  against  B  for  the  whole  amount  of  the  purchase 
money  under  the  prayer  for  general  relief 

Ounningham  v.  Depeto  dt  ThoriL,  483. 

COMMON  COUNTS. 

1.  Where  a  declaration  contains  a  count  on  a  promissory  note,  and  also 
other  counts,  and  it  appears  that  the  cause  of  action  had  not  accrued 
on  the  note  at  the  time  suit  was  brought,  the  Court  will  not  presume 

I  the  verdict  to  have  been  rendered  on  the  count  upon  the  note. 

Hudson  V.  Matthates,  94. 

2.  A  promissory  note,  although  not  payable  to  order  or  bearer,  may  be 
given  in  evidence  under  the  common  count  for  money  had  and  re- 
ceived by  the  endorsee.  Eing  v.  WaUy  187. 

8.  Bills  of  exchange  may  be  given  in  evidence  under  ths  common 
counts,  where  there  is  a  privity  of  contract,  as  by  the  payee  against 
the  maker,  or  the  endorsee  against  the  endorser. 

Kniffht  V.  Fox,  305. 
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4  A  promissory  note  does  not  prevent  a  recovery  upon  tbe  count  for 
account  stated.  The  note  is  all  the  evidence  that  is  necessary  to  sus- 
tain such  count.  Remsey  v.  Duke^  885. 

5.  Where  the  declaration  contains  a  special  count  on  a  note,  and  a  com- 
mon count,  and  a  note  subjoined  constitutes  the  only  bill  of  particu- 
lars, it  is  not  necessary  to  enter  a  noUe  prosequi  As  to  the  common 
counts,  as  nothing  but  the  note  could  be  given  in  evidence  under 
either  count.  Oardner  v.  Abd^  489. 

COMMON  LAW. 

1.  The  exemption  f^om  the  liabilities  of  a  minor  on  a  note  executed  by 
him,  is  a  part  of  the  conmion  law. 

Holmes,  Brown  &  Co.  v.  MaUett,  82. 

2l  Immigrants  bring  with  them  the  common  law  of  the  parent  coun- 
try, ib. 

3.  Courts  will  judicially  take  notice  of  matters  of  general  history,  and 
they  will  not  require  proof  to  show  that  Illinois  was  settled  from 
countries  where  the  common  law  prevails.  ifr. 

CONFESSION. 

1.  The  confession  of  a  prisoner  will  be  received,  if  that  confession  is 
not  extorted  by  a  threat  of  a  criminal  prosecution ;  a  threat  to  sue 
for  the  property  stolen  will  not  exclude  the  proof  of  a  confession  of 
guilt.  Cropper  y.  United  States,  259, 

2.  Although  the  confession  of  a  judgment  is  a  waiver  of  formal  errors, 
it  does  not  prevent  the  defendant  from  seeking  to  reverse  such  judg- 
ment for  errors  of  substance.  Battette  v.  Bridgman  d:  Co,  259. 

8.  Where  a  prisoner,  on  an  indictment  for  murder,  pleads  guilty,  the 
Court  must  ascertain,  by  examination  of  witnesses,  whether  the 
crime  be  murder  or  manslaughter.    McCavley  v.  United  States,  486. 

CONGRESS. 

1.  The  act  of  Congress  of  June  30, 1834,  conferred  upon  the  half-breeds 
of  the  Sac  and  Fox  tribed  a  full  fee  simple  title  as  tenants  in  common 
to  the  reserved  lands  in  Lee  county.  Webster  v.  Beid,  467. 

2.  Although  a  legislature  has  not  power  to  destroy  vested  rights,  it 
can  create  or  augment  them.  %b, 

8.  If  a  legislature  sees  proper  to  violate  the  stipulations  of  a  treaty, 
there  is  no  power  in  the  judiciary  to  prevent  it.  i&. 

4.  If  a  treaty  is,  by  the  constitution,  declared  to  be  the  supreme  law 
of  the  land,  so  is  an  act  of  Congress.  The  latter  may  repeal  the 
former,  in  the  same  manner  that  one  statute  may  repeal  another,  ib. 

5.  After  the  act  of  Congress  of  1834,  the  half-breed  tract  was,  to  the  , 
fullest  extent,  individual  property,  and,  as  such,  by  the  organic  act, 
placed  under  the  municipal  regulations  of  the  territory  of  Iowa,    ib, 
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6.  The  act  of  1834,  conferring  on  the  half-breeds  a  title  as  tenants  in 
comnnon  to  these  lands,  is  a  public  statute,  and  should  be  judicially 
noticed.  ib, 

CONSENT. 

1.  Where  a  cause  is  still  pending  in  the  Court  below,  the  Supreme 
Court  will  not  entertain  a  question  brought  up  by  consent  t)f  parties. 

Long  V.  Long,  for  use  of  Walling,  281. 

CONSIDERATION. 

1.  Where  a  mere  simple  contract  is  the  foundation  of  the  action,  the 
plaintiff  must  allege  a  consideration,  except  in  the  case  of  notes  or 
bills  of  exchange.    Decker  v.  Birhapsfor  tfie  vse  of  Peek  <t  Scales^  62. 

2.  An  order  to  deliver  lead,  made  prior  to  the  present  statute  of  Iowa 
in  relation  to  promissory  notes,  &c.  is  not  one  of  these  exceptions,  ib. 

3.  In  declaring  on  such  an  order,  the  plaintifi'  must  not  only  set  forth 
the  consideration,  but  he  must  aver  a  prior  demand,  and  prove  it.    ib. 

4.  Partial  failure  of  consideration,  arising  from  breach  of  warranty^  or 
otherwise,  may  be  given  in  evidence  in  a  suit  brought  on  a  prom- 
issory note.  Griffey  v.  Pafpu,  68. 

5.  It  is  competent  for  the  legislature  to  render  illegality  of  consider- 
ation no  defense  to  an  action  on  any  contract       BUI  v.  ^Uh,  70. 

0.  Tlie  transfer  of  an  absolute  property  is  not  necessary  to  constitute  a 
valuable  consideration.  The  acquisition  of  a  probable  customary 
tidvautage  is  sufficient  for  this  purpose.      Freeman  v.  HMday,  80. 

7.  In  an  action  of  covenant,  illegality  of  consideration  cannot  be  given 
in  evidence;  under  the  general  issue,  but  must  be  specially  pleaded. 

tStannard  et  al.  v.  M'Carty,  121. 

8.  Wiiere  u  person  obtains  all  that  he  bargained  for,  in  the  ab.sence  of 
all  fraud  or  illegality  in  the  transaction,  and  receives  the  benefit  de- 
signed to  be  transferred,  he  cannot  set  up  against  the  vendor  a  want 
or  failure  of  consideration.  WiUon  v.  WebsUr,  312. 

\).  Where  A  purchases  from  B,  a.town  commissioner,  a  lot  of  land,  and 
pays  twenty -five  per  cent  in  advance,  and  gives  his  note  for  the 
balance  of 'the  purchase  money,  if  B,  by  mistake,  gives  a  certificate 
for  a  different  lot,  and  the  lot  which  was  designed  to  be  sold  to  A  is 
sold  to  a  difierent  person,  upon  a  suit  brought  upon  A's  notes,  he 
will  be  permitteii  to  show,  by  parol  evidence,  the  mistake,  and  that 
the  notes  were  given  without  a  legal  consideratioiL 

»S'w/n,  Com\ ,  V.  Ewing  et  al.  344 

CONSTABLE. 

1.  If  a  constable  levies  on  a  horse  belonging  to  A  and  B,  for  a  debt  due 
from  A  to  the  plaintiflf,  he  should  sell  only  the  share  of  A.  The  sale 
of  the  whole  horse  makes  the  constable  a  trespasser  ab  initio, 

Edgar  v.  CaldweU,  484. 


INDEX.  667 


CONTKAGTS. 

1.  A  failure  to  convey,  or  an  offer  to  convey,  is  no  bar  to  tlie  recovery 
on  a  negotiable  note  given  in  consideration  for  the  purchase  of  the 
land.    The  contracts  are  independent. 

WimU  d'  HobeH  v.  /.  d:  W.  Morgan,  179. 

2.  When  A  sells  to  B  a  tract  of  land,  puts  him  in  possession,  takes  his 
notes  for  the  money,  and  reserves  the  privilege  to  affirm  or  rescind 
the  contract,  he  cannot  bring  his  writ  of  right  to  recover  the  pos- 
session of  his  lands,  without  surrendering  to  B  his  notes,  or  showing 
a  readiness  to  place  him  in  statu  quo.         Fvlwider  v.  WUford,  323. 

3.  A  party  wishing  to  set  aside  a  contract  must  show  some  useful  pur- 
pose to  be  thereby  accomplished.  Hxi.ff  v.  Jenningft  et  nl.  454. 

4.  A  contract  however  fraudulent,  is  not  a  nullity ;  it  is  valid  as  to  all  the 
parties  to  the  fraud,  and  to  all  others,  except  those  who  are  injured 
thereby.  Webster  v  Beid,  407. 

5.  In  contracts  for  the  sale  of  lands,  by  which  one  agrees  to  purchase 
and  the  other  to  convey,  the  undertakings  of  the  respective  parties 
are  always  dependent,  unless  a  contrary  intimation  clearly  appears. 

Benedict  v.  Weatoii,  490. 

COPY. 

1.  Error  will  not  lie  for  a  misdescription  of  a  note  in  the  declaration, 
where  the  plaintiff  has  appended  a  true  copy/ 

Walker  db  Eno  v.  Ayres,  200. 

See  also,  Madera  et  al.  v.  Jones^  204 

Carothers  v.  Orecn^  429. 

CORONER 

See  Sheriff. 

CORPORATION. 
See  Bank,  1. 

COSTS. 

1.  A  person  recognized  to  appear  at  the  District  Court  to  answer,  &c. 
is  subject  to  the  costs  of  the  recognizance,  although  no  prosecutor 
appears.  Houtton  v.  United  States,  174. 

2.  Where  the  public  prosecutor  entered  a  node  prosequi  on  an  indict- 
ment for  burglary,  it  was  held  that  the  county  was  liable  for  the 
costs  of  prosecution.  United  States  v.  Switzer^  302. 

8.  The  act  of  1840,  limiting  costs  in  certain  cases  for  slander,  &c.  ap- 
plied to  suits  commenced  previous  to  the  taking  effect  of  that  act,  if 
terminated  subsequently.  Meigs  v.  Parker^  378. 
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4.  A  jury  cannot  award  costs  where  the  legislature  has  prescribed  the 
costs  incident  to  the  damages  assessed.  ib. 

5.  The  Court  may  properly  award  full  costs  on  a  Judgment  for  nominal 
damages  in  replevin.  Moore  v.  EosMf  401- 

6.  The  statute  declaring  that  no  more  costs  than  damages  shall  be  re- 
covered, is  complied  with  by  including  the  value  of  the  property 
replevied.  ib, 

7.  Under  the  act  of  the  legislature  rendering  private  prosecutors  liable 
for  costs,  there  must  be  a  trial  and  acquittal  to  render  the  prosecutor 
liable.  And  the  Court  must  be  satisfied  that  the  prosecution  waa 
malicious  Margrave  v.  United  SUUeSj  452. 

COVENANT. 

1.  In  an  action  of  covenant,  illegality  of  consideration  cannot  be  given 
in  evidence  under  the  general  issue,  but  must  be  specially  pleaded. 

Stannard  et  al.  v.  M'Carty,  124. 

2.  If  either  vendor  or  vendee  wishes  to  compel  the  other  to  fulfill  hia 
contract,  he  must  make  his  part  of  the  agreement  precedent 

Ben&Uet  v.  Wettan,  480. 

DAMAGES. 

1.  It  does  not  appear  to  b«  imperative  on  the  Court  to  refer  the  aaseas- 
ment  of  damages  to  the  clerk.  At  all  events,  as  it  is  a  matter  of 
mere  calculation,  unless  some  error  of  computation  is  shown,  the 
Judgment  will  not  on  that  account  be  reversed. 

Davis  V.  Mofford  eloLW. 

DATE. 

1.  An  omission  of  the  name  of  the  month,  in  the  date  of  the  service  of 
a  writ,  is  not  material  where  there  is  suflScient  in  the  circumstances 
of  the  case  to  show  due  service.  WiUon  v.  JEtn^,  106. 

2.  Between  the  parties  to  an  instrument  the  date  raises  a  legal  pre- 
sumption of  the  time  of  its  exinnitton.  Meldrum  v.  Clark,  190. 

8w  Where  an  instrument,  executed  by  a  third  person  to  the  defendant, 
is  brought  in  to  defeat  the  plaintifi^s  action,  and  the  time  of  its  exe- 
cution becomes  a  material  fact  in  the  case,  the  mere  date  is  no  evi- 
dence of  that  time.  ib. 

DATS  OF  GRACE. 

1.  The  lex  mercaioria^  allowing  three  days  of  erace  on  notes,  bills,  Ac  is 
in  force  here,  until  a  contrary  custom  be  established. 

Hudson  V.  R.  dt  0.  MaUhewe,  M. 

See  Bills  of  Exchahoe,  Ac,  47, 48. 
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DEADLY  WEAPONS. 

1.  If  in  an  indictment  it  be  charged  that  an  aasault  was  made  with  an 
coDCy  the  inference  is  that  it  was  a  **  deadly  toeapon" 

DoOarhide  y.  United  States,  233. 


DEBT. 

1.  Where  the  action  is  debt,  and  the  form  of  the  judgment  is  as  though 
it  had  been  assumpsit,  it  is  no  fatal  error.       Davis  y.  Morford^  99. 

DECLARATION. 
See  Pleadikg. 

DECREE. 
See  Eqihtt. 

DEFAULT. 

1.  The  Supreme  Court  will  not  enquire  into  the  regularity  of  a  default 
in  the  Court  below,  unless  the  record  shows  it  to  have  been  contrary 
to  the  rules  of  that  Court.  Porter  db  Braaeitan  y.  Moffett,  106. 

2.  If  a  copy  of  a  summons  is  left  at  a  house  which  is  not  the  defend- 
ant's residence,  and  a  Judgment  be  taken  against  him  by  de&ult,  he 
must  either  set  aside  the  default  by  an  affidavit  of  merits  and  such 
other  showing  as  the  law  requires,  or  he  must  seek  his  remedy  in  a 
Court  of  equity.  ,  Luecu  t.  WaUeVy  303. 

8.  A  judgment  by  default  must  be  taken  before  a  jury  can  be  impan- 
nelled  to  assess  the  damages. 

Romaine  v.  Oommissumers  Museatinej  357. 

4.  If  it  appears  negatively  by  the  record  that  the  defendant  was  not 
called  on  a  de&ult,  or  that  there  was  no  proof  of  the  endorsement  of 
the  note,  it  is  not  ground  of  revercal.  Mattoon  y.  Vanaterj  492. 

DELIVERY  BOND. 
See  Breach. 

DEMAND. 

1.  Where  payment  is  to  be  made  in  something  besides  money,  the  insti- 
tution of  a  suit  (which  is  a  legal  demand  for  money  only)  is  prema- 
ture, unless  preceded  by  a  demand  for  the  payment  provided  for 
bv  the  contract  And  until  such  demand  be  first  shown,  the  defend- 
ant  is  not  bound  to  prove  anything  in  defense. 

Wyatt  V.  BaOey,  396. 

See  Bills  ov  Exchahge. 
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repl'  ^/^roperly  taken  are  ruled  out  on  the  trial,  thej 

7.  Ur  ^.i^'^^fyT  error.  PhOlips  v.  RunneU,  891. 

fc  /  f^i,^<^ 

'  "^^  DISCONTINUANCE. 

,^0dsDt  in  the  Court  below  neglects  for  several  terms  to 
/  ^^^^jate^c^^^  which  has  been  remanded  for  a  new  trial  dock- 
ip^^^  ^jspoaed  of,  he  will  not  be  permitted  to  regard  ths  cause 
<^^'  t/aaed,  and  to  have  it  stricken  from  the  docket  at  the  first 

^^^^piaintiff  has  replaced  it  there. 

^  •  Lang  v.  Long^  far  use^  <fee.  458. 

DISTRICJT   COURTS. 

fhe  District  Courts  of  the  territory  were  not  the  District  Courts  of 
\he  United  States^  properly  speaking,  but  territorial  Courts,  having 
the  powers  of  the  United  States  District  Courts. 

LarinUer  et  al.  v.  Bank  afIUinai$y  223. 

DUBUQUE. 

1.  The  decision  of  the  town  commissioners  of  Dubuque  in  the  adjudi- 
cation of  pre-emptive  claims  is  not  final  and  conclusive,  nor  subject 
alone  to  the  revision  of  the  commissioners  of  the  general  land  office. 
Should  their  decisions  have  been  obtained  by  fhiud  or  mistake,  re- 
lief could  be  had  in  chancexy.  Farher  et  al.  v.  Levi,  372. 

See  Bank;  Fbrries. 

EMANCIPATION. 

See  Slave,  1. 

EQUITY. 

1.  A  Court  of  equity  will  relieve  where,  by  the  practices  and  manage- 
ment of  the  plaintiff,  the  defendant  has  been  induced  to  suffer  a  de- 
fault in  an  action  at  law.  Parter  A  Brazdtan  v.  MaffeU^  108 

2.  Where  a  bill  is  filed  for  an  injunction  and  relief,  and  that  part  of  the 
bill  which  sets  forth  the  &ct8  that  would  justify  an  interference  was 
not  sworn  to,  although  the  injunction  would  be  dissolved,  the  bill 
should  not  be  dismissed.  i^. 
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.  This  Court  will  not  enquire  into  the  irregularity  of  a  default  in  the 
District  Court,  unless  the  record  shows  it  to  have  been  contrary  to 
the  rules  of  that  Court.  ib. 

4.  A  Court  of  equity  will  not  enjoin  the  collection  of  money  on  a  judg- 
ment at  law,  where  the  defendant  there  has  neglected  to  make  a  de- 
fense, which  should  have  been  as  available  at  law  as  in  equity. 

Faulkn&r  v.  Campbelly  148. 
Same  point,  in  Miller  d6  Fwulkner  v.  M^Ouirey  150. 

5.  Where  the  bill  alleges  new  and  material  testimony,  discovered  after 
the  trial  at  law,  the  substance  of  that  testimony  should  be  set 
out.  ib. 

6.  Where  there  is  a  dissolution  of  the  injunction,  and  a  demurrer  to  the 
bill  sustained,  the  sustaining  of  the  demurrer  should  not  have  the 
effect  of  dismissing  the  bill  where  it  contains  equity,  although  it 
may  not  be  sworn  to.  Porter  &  BrazeUon  v.  Moffett,  153. 

7.  It  is  not  proper  to  quash  a  ne  ewo^,  to  dissolve  the  injunction  and 
dismiss  the  bill,  &c.  where  the  equitable  matter  is  not  ripe  for  the 
action  of  the  Court.  Fitch  v.  Richardson^  245. 

8.  The  filing  of  an  answer  is  the  basis  of  a  motion  to  set  asi^e  fine  exeats 
and  no  affidavit  is  necessary  to  predicate  a  motion  for  that  pur- 
pose, ib. 

9.  An  agreement  between  A  and  B  that  A  is  to  execute  a  mortgage  to 
B  (as  soon  as  he  pays  for  and  obtains  a  title  for  a  lot),  to  secure  the 
payment  of  a  debt  due  to  B,  is  not  to  be  treated  as  a  mortgage. 

Humphreys  v.  Snyder,  263. 

10.  A  bill  filed  by  an  elder  of  a  church  in  his  own  name  and  right  as  an 
elder,  to  secure  the  title  to  a  church  Ijt,  granted  to  the  church  of 
which  he  is  a  member,  will  not  be  entertained. 

M'ConneU  v.  Gardner y  272. 

11.  The  petition  should  be  filed  in  the  name  of  the  church  ;  and  in  the 
absence  of  an  incorporation  it  should  set  forth  the  names  of  all  the 
members  of  the  association.  ib. 

12.  Where  A  has  a  pre-emptive  right  to  a  lot  of  land  belonging  to 
the  United  States,  sells  the  same  to  B,  and  takes  a  mortgage  to  secure 
the  payment  of  the  consideration  money,  if  B  afterwards  purchases 
the  same  lands  from  the  United  States  at  public  auction,  and  thus 
prevents  A  from  obtaining  the  fee  simple  title,  with  power  to  fulfill 
his  engagement,  he  (B)  cannot  set  up  his  title  from  tlie  United  States, 
in  bar  to  the  foreclosure  of  the  mortgage. 

MarsfwiU  <k  Whitesides  v.  Busk,  276. 

13.  The  title  which  the  mortgagee  obtains  enures  to  the  benefit  of  the 
mortgager.  ib. 

14.  A  mere  verbal  promise  of  A  to  borrow  money  and  purch&se  lands 
of  the  United  States  in  the  name  of  B,  does  not  constitute  an  agency, 
and  cannot  be  the  basis  of  a  decree  for  the  conveyance  of  the  lands 
(so  purchased)  by  A  to  B,  upon  a  bill  filed  for  that  purpose. 

Cravms  v.  Ora/censy  3WI. 
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48.  A  oote  or  bill  of  ezcbange  for  the  payment  of  money  on  demand, 
does  not  entitle  the  payee  to  the  days  of  grace.  ib. 

BILLS  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  filed  after  the  writ  of  error  will  not  be  rejected, 
if  it  was  regularly  taken,  and  there  is  nothing  to  show  that  it  was 
taken  and  signed  subsequent  to  the  date  of  the  writ. 

Bennett  dh  Go.  y.  Davis,  864. 

2.  Tbe  bill  of  exceptions  is  part  of  the  record  from  the  time  it  is 
taken.  ib. 

5.  A  statement  in  a  bill  of  exceptions  that  a  certain  order  is  made  part 
of  the  bill  does  not  make  it  so.  ib. 

4.  Bills  of  exceptions  should  show  affirmatively  that  the  Court  below 
has  committed  an  error.  ib, 

6.  A  bill  of  exceptions  signed  by  bystanders  at  the  trial  must  state 
affirmatively  the  points  reserved,  and  not  what  they  undertiood  to  be 
the  judge's  charge.    And  it  must  be  drawn  up  and  signed  at  the  time. 

Clark  V.  Parrin,  371. 

6.  A  bill  of  exceptions  signed  by  bystanders  will  be  stricken  from  the 
record,  unless  the  record  shows  that  the  judge  refused  to  sign  it. 

Edgar  v.  Caldwdt,  434. 

7.  A  summons,  or  other  writ,  is  no  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions.  GhUd  A  Co.  v.  Risk,  489. 

8.  Where  the  bill  of  exceptions  alludes  to  papers  not  set  out  in  the  record 
of  the  case  from  the  District  Court,  they  cannot  be  considered. 

Burkadink  v.  Baker,  442. 

9.  In  order  to  determine  that  a  case  was  improperly  stricken  from  the 
docket  in  the  Court  below,  the  facts  upou  which  the  action  was 
founded,  as  well  as  the  reasons  of  the  Court  for  sustaining  the  mo- 
tion, in  order  to  become  part  of  the  record  must  be  made  so  by  bill 
of  exceptions.  0\StiUif>an  v.  Brown,  494. 

BLANK. 

1.  A  judgment  will  be  reversed  where  the  name  of  the  garnishee  and 
the  damages  and  costs  are  left  in  blank.     Bigg^enoorih  v.  Meed,  19. 

See  Bills  of  Exchaitoe,  &c.,  1,  8,  82,  44^  46. 

BONDS. 

1.  A  bond  made  payable  to  the  United  States,  and  taken  by  a  justice  of 
the  peace,  from  a  prisoner  arrested  for  an  assault  with  an  intent  to 
kill,  conditioned  for  the  defendant's  appearance  in  his  Court,  and  con- 
tinued at  the  defendant's  instance,  to  procure  testimony  in  defense,  is 
collectible  in  an  action  of  debt,  in  the  name  of  the  United  States,  on 
proof  of  the  obligor's  default. 

ITKnigU  A  Moloney  T.  The  United  States,  444. 
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2.  The  law  in  force  at  the  time  a  note  is  made  must  determine  its  char- 
acter, and,  so  &r  as  regards  the  substantive  features  of  a  contract,  a 
note  once  under  seal  is  always  under  seal. 

Madera  v.  Jones j  far  use,  dc.  204. 

3.  Any  device  which  intimates  the  intention  of  a  party  to  append  a 
seal  to  a  note,  is  sufficient  to  render  it  a  sealed  instrument.  ib. 

See  Bills  of  Exchange,  &c.  12, 13. 

BOOKS. 

See  Account. 

BREACH. 

1.  In  an  action  on  a  delivery  bond,  it  is  not  necessary  to  assign  breaches 
in  the  declaration.  Gordon  <&  TannaMl  v.  Atkinsan^  195. 

CAPIAS. 
See  Attachment,  7. 

CAPTION. 

See  Indictment,  6. 

CASE. 

See  Actions,  1. 

CERTIORARI. 

1.  The  District  Courts  have  a  common  law  jurisdiction  over  inferior 
tribunals,  which  may  be  enforced  by  certiorari. 

Helmieh  v.  Johnson,  89. 

2.  The  writ  of  certiorari  must  be  issued  within  thirty  days  after  the 
judgment  before  the  magistrate.  Snyder  v.  Hoper^  229. 

8.  Where  a  defendant  stands  by  and  assents  to  the  change  of  the  name 
of  the  plaintiff,  in  a  suit  before  a  justice  of  the  peace,  and  the  parties 
subsequently  go  to  trial  upon  the  merits,  it  is  a  waiver  of  the  irreg- 
ularity of  the  proceedings,  and  the  defendant  is  estopped  from  set- 
ting the  Judgment  aside  on  a  certiorari 

Cornelius  v.  JTHvaine,  318. 

4.  On  a  certiorari  in  pursuance  of  the  act  of  January  14,  1840,  if  the 
bond  is  substantially  defective,  it  cannot  be  amended  in  the  District 
Court.  Perry  d  Headley  v.  Benner,  340. 

5.  The  certiorari  authorized  by  this  act  is  only  another  mode  of  taking 
an  appeal.  ib. 

See  Amendment,  3. 
CHANCERY. 
,  SeeB<iuiTY. 
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CLAIMS. 

1.  A  sealed  note,  ^ven  for  improvements  upon  the  pablic  lands,  is  not 
part  of  an  Illegal  contract,  and  is  collectible.  HiU  v.  8mUh^  70. 

3.  The  sale  of  an  improvement  on  pablic  lands  is  a  valuable  considera- 
tion for  a  promissory  note,  independent  of  the  statnte. 

Freeman  v.  EbUiday,  80. 

3.  A  parol  contract  for  the  sale  of  improvements  upon  public  land  is 
valid,  and  is  not  such  an  interest  in  lands  as  the  statute  of  Frauds 
and  Perjuries  contemplates.  Ziekafoeee  v.  HvUeky  175. 

4.  A  note  executed  in  consideration  of  a  quit  claim  to  certain  lots  of 
land,  the  title  to  which  is  in  the  United  States,  but  containing  im- 
provements upon  any  one  of  them,  and  in  the  rightful  claim  or  own- 
ership of  the  vendor,  is  collectible  without  any  proportionate  deduc- 
tion for  the  value  of  those  lots  which  contain  no  improvements. 

WUeon  V.  WeMer,  312. 

5.  The  act  of  assembly  of  January  25, 1839,  authorizing  a  person  who 
has  a  claim  on  the  public  lands  marked  out,  but  not  indoeed,  to 
maintain  trespass  against  any  person  for  cutting  timber  off  the  land 
so  marked  out,  is  valid.  ffugheU  v.  Wibtm,  888. 

6.  A  "  claim  '*  on  the  public  lands  is  a  good  consideration  for  a  contract. 

Starr  d  Burgee  v.  WUmm^  438. 

7.  Where  A,  the  complainant,  purchased  of  defendant,  B,  a  land  claim, 
for  which  he  was  to  pay  $600,  and  did  pay  nearly  $500  down,  and 
gave  his  note  for  the  balance,  and  A  being  absent  when  the  land  was 
brought  into  market,  B  borrowed  the  money  of  C  with  which  to 
enter  the  same,  and  afterwards  sold  the  same  to  D,  an  innocent  pur- 
chaser, without  notice ;  held  that  the  title  of  D  could  not  be  dis- 
turbed on  a  bill  filed  by  A  for  a  specific  performance,  but  that  A  was 
entitled  to  a  decree  against  B  for  the  whole  amount  of  the  purchase 
money  under  the  prayer  for  general  relief 

Cunningham  v.  Depew  db  Thom^  483. 

COMMON  COUNTS. 

1.  Where  a  declaration  contains  a  count  on  a  promissory  note,  and  also 
other  counts,  and  it  appears  that  the  cause  of  action  had  not  accrued 
on  the  note  at  the  time  suit  was  brought,  the  Court  will  not  presume 
the  verdict  to  have  been  rendered  on  the  count  upon  the  note. 

Hudson  V.  MatthttMy  94. 

2.  A  promissory  note,  although  not  payable  to  order  or  bearer,  may  be 
given  in  evidence  under  the  common  count  for  money  had  and  re- 
ceived by  the  endorsee.  Kii^  v.  Watty  187, 

8.  Bills  of  exchange  may  be  given  in  evidence  under  the  common 
counts,  where  there  is  a  privity  of  contract,  as  by  the  payee  against 
the  maker,  or  the  endorsee  against  the  endorser. 

Knight  v.  Fax,  305. 
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4.  A  promisaoiy  note  does  not  prevent  a  recovery  upon  the  count  for 
account  stated.  The  note  is  all  the  evidence  that  is  necessary  to  sus- 
tain such  count.  Bemsey  v.  Duke^  885. 

5.  Where  the  declaration  contains  a  special  count  on  a  note,  and  a  com- 
mon count,  and  a  note  subjoined  constitutes  the  only  bill  of  particu- 
lars, it  is  not  necessary  to  enter  a  nolle  prosequi  &»  to  the  common 
counts,  as  nothing  but  the  note  could  be  given  in  evidence  under 
either  count.  Gardner  v.  Abd,  489. 

COMMON  LAW. 

1.  The  exemption  from  the  liabilities  of  a  minor  on  a  note  executed  by 
him,  is  a  part  of  the  common  law. 

Holmes,  Brown  &  Co,  v.  MaUett,  82. 

2.  Immigrants  bring  with  them  the  common  law  of  the  parent  coun- 
try, ib, 

3.  Courts  will  judicially  take  notice  of  matters  of  general  history,  and 
they  will  not  require  proof  to  show  that  Illinois  was  settled  from 
countries  where  the  common  law  prevails.  ib, 

CONFESSION. 

1.  The  confession  of  a  prisoner  will  be  received,  if  that  confession  is 
not  extorted  by  a  threat  of  a  criminal  prosecution ;  a  threat  to  sue 
for  the  property  stolen  will  not  exclude  the  proof  of  a  confession  of 
guilt  dropper  v.  United  States,  259. 

2.  Although  the  confession  of  a  judgmeut  is  a  waiver  of  formal  errors, 
it  does  not  prevent  the  defendant  from  seeking  to  reverse  such  judg- 
ment for  errors  of  substance.  Battette  v.  Bridgman  A  Co.  259. 

8.  Where  a  prisoner,  on  an  indictment  for  murder,  pleads  guilty,  the 
Court  must  ascertain,  by  examination  of  witnesses,  whether  the 
crime  be  murder  or  manslaughter.    McCavley  v.  United  States,  486. 

CONGRESS. 

L  The  act  of  Congress  of  June  30, 1834,  conferred  upon  the  half-breeds 
of  the  Sac  and  Fox  tribed  a  full  fee  simple  title  as  tenants  in  common 
to  the  reserved  lands  in  Lee  county.  Webster  v.  Beid,  407. 

2.  Although  a  legislature  has  not  power  to  destroy  vested  rights,  it 
can  create  or  augment  them.  ib, 

8.  If  a  legislature  sees  proper  to  violate  the  stipulations  of  a  treaty, 
there  is  no  power  in  the  judiciary  to  prevent  it.  ib, 

4  If  a  treaty  is,  by  the  constitution,  declared  to  be  the  supreme  law 
of  the  land,  so  is  an  act  of  Congress.  The  latter  may  repeal  the 
former,  in  the  same  manner  that  one  statute  may  repeal  another,  ib, 

5.  After  the  act  of  Congress  of  1834,  the  half-breed  tract  was,  to  the 
fullest  extent,  individual  property,  and,  as  such,  by  the  organic  act, 
placed  under  the  municipal  regulations  of  the  territory  of  Iowa,    ib, 
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6.  The  act  of  1834,  conforriDg  on  the  half-breeds  a  title  as  tenants  in 
common  to  these  lands,  is  a  public  statute,  and  should  be  judicially 
noticed.  ib. 

CONSENT. 

1.  Where  a  cause  is  still  pending  in  the  Court  below,  the  Supreme 
Court  will  not  entertain  a  question  brought  up  by  consent  t)f  partiefl. 

Lon4j  V.  Long ^  for  use  of  WaUing^  281. 

CONSIDERATION. 

1.  Where  a  mere  simple  contract  is  the  foundation  of  the  action,  the 
plaintiff  must  allege  a  consideration,  except  in  the  case  of  notes  or 
bills  of  exchange.    Decker  v.  Birliap^for  i/ie  use  of  Peck  <£  Scales^  62. 

2.  An  order  to  deliver  lead,  made  prior  to  the  present  statute  of  lows 
in  relation  to  promissory  notes,  &c.  is  not  one  of  these  exceptions,  ib. 

8.  In  declaring  on  such  an  order,  the  plaintiff  must  not  only  set  forth 
the  consideration,  but  he  must  aver  a  prior  demand,  and  prove  it.    «&. 

4.  Partial  failure  of  consideration,  arising  from  breach  of  warranty^  or 
otherwise,  may  be  given  in  evidence  in  a  suit  brought  on  a  prom- 
issory note.  Qriffey  v.  Paynt^  68. 

5.  It  is  competent  for  the  legislature  to  render  illegality  of  consider- 
atum  no  defense  to  an  action  on  any  contract       tiill  v.  Hmithy  70. 

6.  The  transfer  of  an  absolute  property  is  not  necessary  to  constitute  a 
valuable  consideration.  The  acquisition  of  a  probable  customary 
advantage  is  sufficient  for  this  purpose.      Freetnan  v.  HoUiday^  80. 

7.  In  an  action  of  covenant,  illegality  of  consideration  cannot  be  given 
in  evidence  under  the  general  issue,  but  must  be  specially  pleaded. 

Stannard  et  al.  v.  M^Carty,  124. 

K  Where  u  person  obtains  all  that  he  bargained  for,  in  the  absence  of 
all  fraud  or  illegality  in  the  transaction,  and  receives  the  benefit  de- 
signed to  be  transferred,  he  cannot  set  up  against  the  vendor  a  want 
or  failure  of  consideration.  Wilson  v.  Webster^  312. 

\).  Where  A  purchases  from  B,  a.town  commissioner,  a  lot  of  land,  and 
pays  twenty-five  per  cent  in  advance,  and  gives  his  note  for  the 
balance  of -the  purchase  money,  if  B,  by  mistake,  gives  a  certificate 
for  a  different  lot,  and  the  lot  which  was  designed  to  be  sold  to  A  is 
sold  to  a  difi'erent  person,  upon  a  suit  brought  upon  A's  notes,  he 
will  be  permitteii  to  show,  by  parol  evidence,  the  mistake,  and  that 
the  notes  were  given  without  a  legal  consideration. 

.S'wvin,  Com\  ,  v.  Euing  et  al.  344. 

CONSTABLE. 

1.  If  a  constable  levies  on  a  horse  behmging  to  A  and  B,  for  a  debt  due 
from  A  to  the  plaintiff,  he  should  sell  only  the  share  of  A.  The  sale 
of  the  whole  horse  makes  the  constable  a  trespasser  ab  iniUo. 

Mkigar  v.  CaldtesU.  434. 
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CONTRACTS. 

1.  A  failure  to  convey,  or  an  offer  to  convey,  is  no  bar  to  the  recovery 
on  a  negotiable  note  given  in  consideration  for  the  purchase  of  the 
land.    The  contracts  are  independent. 

WoodM  &  Hohert  v.  J,  dh  W.  Morgan,  179. 

2.  When  A  sells  to  B  a  tract  of  land,  puts  him  in  possession,  takes  his 
notes  for  the  money,  and  reserves  the  privilege  to  affirm  or  rescind 
the  contract,  he  cannot  bring  his  writ  of  right  to  recover  the  pos- 
session of  his  lands,  without  surrendering  to  B  his  notes,  or  showing 
a  readiness  to  place  him  in  statu  qiio.         Fvlwider  v.  WUfordy  323. 

3.  A  party  wishing  to  set  aside  a  contract  must  show  some  useful  pur- 
pose to  be  thereby  accomplished.  Huff  v.  Jennitigs  et  nl.  454. 

4.  A  contract  however  fraudulent,  is  not  a  nullity ;  it  is  valid  as  to  all  the 
parties  to  the  fraud,  and  to  all  others,  except  those  who  arc  injured 
thereby.  Webster  v  Beid,  407. 

5.  In  contracts  for  the  sale  of  lands,  by  which  one  agrees  to  purchase 
and  the  other  to  convey,  the  undertakings  of  the  respective  parties 
are  always  dependent,  unless  a  contrary  intimation  clearly  appears. 

Benedict  v.  W&stoji,  490. 

COPY. 

1.  Error  will  not  lie  for  a  misdescription  of  a  note  in  the  declaration, 
where  the  plaintiff  has  appended  a  true  copy/ 

WaJUc^  A  Eno  v.  Ayres,  200» 

See  also,  Madera  et  al.  v.  Jones^  204. 

Carothers  v.  Qreerty  429. 

CORONER. 

See  Sheriff. 

CORPORATION. 
See  Bank,  1. 

COSTS. 

1.  A  person  recognized  to  appear  at  the  District  Court  to  answer,  &c. 
is  subject  to  the  costs  of  the  recognizance,  although  no  prosecutor 
appears.  Houston  v.  United  Statesy  174. 

2.  Where  the  public  prosecutor  entered  a  nolle  prosequi  on  an  indict- 
ment for  burglary,  it  was  held  that  the  county  was  liable  for  the 
costs  of  prosecution.  United  States  v.  Switzer,  802. 

8.  The  act  of  1840,  limiting  costs  in  certain  cases  for  slander,  &c.  ap- 
plied to  suits  commenced  previous  to  the  taking  effect  of  that  act,  if 
terminated  subsequently.  Meigs  v.  Parker,  378. 
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4.  A  jury  cannot  award  costs  where  the  legialatare  has  prescrihed  the 
costs  incident  to  the  damages  assessed.  ib. 

5.  The  Court  may  properly  award  flill  costs  on  a  Jud/^ment  for  nominal 
damages  in  replevin.  Moore  v.  Boss^  401 

6.  The  statute  declaring  that  no  more  costs  than  damages  shall  be  re- 
covered, is  complied  with  by  including  the  value  of  the  property 
replevied.  ib. 

7.  Under  the  act  of  the  legislature  rendering  private  prosecutors  liable 
for  costs,  there  must  be  a  trial  and  acquittal  to  render  the  prosecutor 
liable.  And  the  Court  must  be  satisfied  that  the  prosecution  waa 
malicious.  Margrave  y.  United  Stateg,  452. 

COVENANT. 

1.  In  an  action  of  covenant,  illegality  of  consideration  cannot  be  given 
in  evidence  under  the  general  issue,  but  must  be  specially  pleaded. 

Stannard  et  al,  v.  M'Carty,  124. 

2.  If  either  vendor  or  vendee  wishes  to  compel  the  other  to  fulfill  his 
contract,  he  must  make  his  part  of  the  agreement  precedent. 

Benediet  v.  Werian,  480. 

DAMAGES. 

1.  It  does  not  appear  to  bQ  imperative  on  the  Court  to  refer  the  assess- 
ment of  damages  to  the  clerk.  At  all  events,  as  it  is  a  matter  of 
mere  calculation,  unless  some  error  of  computation  is  shown,  the 
judgment  will  not  on  that  account  be  reversed. 

Damg  V.  Mofford  ei  aL  99. 

DATE. 

1.  An  omission  of  the  name  of  the  month,  in  the  date  of  the  service  of 
a  writ,  is  not  material  where  there  is  sufilcient  in  the  circumstances 
of  the  case  to  show  due  service.  WiUon  v.  King,  106. 

2.  Between  the  parties  to  an  instrument  the  date  raises  a  legal  pre- 
sumption of  the  time  of  its  execution.  Mddrum  v.  Clark,  180. 

8.  Where  an  instrument,  executed  by  a  third  person  to  the  defendant, 
is  brought  in  to  defeat  the  plaintiff's  action,  and  the  time  of  its  exe- 
cution becomes  a  material  fact  in  the  case,  the  mere  date  is  no  evi- 
dence of  that  time.  t^^. 

DAYS  OF  GRACE. 

1.  The  lex  mereatoria^  allowing  three  days  of  erace  on  notes,  bills,  Sdc  is 
in  force  here,  until  a  contrary  custom  be  established. 

Hudaon  v.  R.  &  0.  MaUhtwi,  94. 

See  Bills  of  ExcHAiraE,  Ac,  47, 48. 
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DEADLY  WEAPONS. 

1.  If  in  an  indictment  it  be  chargpd  that  an  assault  was  made  with  an 
aace,  the  inference  is  that  it  was  a  " deacUy  ioeapon" 

DoOarhide  y.  United  States,  283. 

DEBT. 

1.  Where  the  action  is  debt,  and  the  form  of  the  Judgment  is  as  though 
it  had  been  assumpsit,  it  is  no  fatal  error.       Dcme  y.  Morford^  99. 

DECLARATION. 
See  Pleading. 

* 

DECREE. 
See  Equity. 

DEFAULT. 

1.  The  Supreme  Court  will  not  enquire  into  the  regularity  of  a  de&ult 
in  the  Court  below,  unless  the  record  shows  it  to  haye  been  contrary 
to  the  rules  of  that  Court.  Porter  &  BrazeUon  v.  Mqfetty  106. 

2.  If  a  copy  of  a  summons  is  left  at  a  house  which  is  not  the  defend- 
ant's residence,  and  a  Judgment  be  taken  against  him  by  defkult,  he 
must  either  set  aside  the  default  by  an  affidavit  of  merits  and  such 
other  showing  as  the  law  requires,  or  he  must  seek  his  remedy  in  a 
Court  of  equity.  ,  Lucas  v.  WaUeVy  303. 

8.  A  Judgment  by  default  must  be  taken  before  a  Jury  can  be  impan- 
nelled  to  assess  the  damages. 

Romaine  v.  ComrrdssUmers  Muscatine,  357. 

4.  If  it  appears  negatively  by  the  record  that  the  defendant  was  not 
called  on  a  de&ult,  or  that  there  was  no  proof  of  the  endorsement  of 
the  note,  it  is  not  ground  of  reven:al.  Mattoon  v.  Vanatery  492. 

DELIVERY  BOND. 
See  BsBACH. 

DEMAND. 

1.  Where  payment  is  to  be  made  in  something  besides  money,  the  insti- 
tution of  a  suit  (which  is  a  legal  demand  for  money  only)  is  prema- 
ture, unless  preceded  by  a  demand  for  the  payment  provided  for 
by  the  contract  And  until  such  demand  be  first  shown,  the  defend- 
ant in  not  bound  to  prove  anything  in  defense. 

Wyatt  V.  BaOey,  396. 

See  Bills  ov  Exchange. 
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DEMURRER. 
See  PLBADma,  2,  3»  8,  9. 

DEPOSITIONS. 

1.  Where  depositions  improperly  taken  are  ruled  out  on  the  trial,  they 
cannot  be  assigned  for  error.  PhBlips  y.  Runnd$,  801. 

DISCONTINUANCE. 

1.  Where  a  defendant  in  the  Court  below  neglects  for  several  terms  to 
move  to  have  a  case  which  has  been  remanded  for  a  new  trial  dock- 
eted and  disposed  of,  he  will  not  be  permitted  to  regard  the  cauae 
as  discontinued,  and  to  have  it  stricken  from  the  docket  at  the  firet 
term  the  plaintiff  has  replaced  it  there. 

«  Lon^  V.  Langy  far  use,  <£-c.  458w 

DISTRICT  COURTS. 

1.  The  District  Courts  of  the  territory  were  not  the  District  Courts  of 
the  United  States,  properly  speaking,  but  territorial  Courts,  having 
the  powers  of  the  United  States  District  Courts. 

Lorimier  et  al.  v.  Bank  oflUinois,  223. 

DUBUQUE. 

1.  The  decision  of  the  town  commissioners  of  Dubuque  in  the  adjudi- 
cation of  pre-emptive  claims  is  not  final  and  conclusive,  nor  subject 
alone  to  the  revision  of  the  commissioners  of  the  general  land  office. 
Should  their  decisions  have  been  obtained  by  tr&nd  or  mistake,  re- 
lief could  be  had  in  chancery.  Farber  et  al.  v.  Levi,  372. 

See  Bank;  Ferries. 

EMANCIPATION. 
See  Slave,  1. 

EQUITY. 

1.  A  Court  of  equity  will  relieve  where,  by  the  practices  and  manage- 
ment of  the  plaintiff,  the  defendant  has  been  induced  to  suffer  a  de- 
fault in  an  action  at  law.  Porter  d  BrazdUm  v.  Moffett,  108 

2.  Where  a  bill  is  filed  for  an  injunction  and  relief,  and  that  part  of  the 
bill  which  sets  forth  the  facts  that  would  justify  an  interference  was 
not  sworn  to,  although  the  injunction  would  be  dissolved,  the  bill 
should  not  be  dismissed.  ib. 
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3.  This  Court  will  not  enquire  into  the  irregularity  of  a  default  in  the 
District  Court,  unless  the  record  shows  it  to  have  been  contrary  to 
the  rules  of  that  Court.  ib. 

4.  A  Court  of  equity  will  not  enjoin  the  collection  of  money  on  a  judg- 
ment at  law,  where  the  defendant  there  has  neglected  to  make  a  de- 
fense, which  should  have  been  as  available  at  law  as  in  equity. 

FatUkner  v.  Campbelly  148. 
Same  point,  in  Miller  d6  FauUaier  v.  M^Quire^  150. 

5.  Where  the  bill  alleges  new  and  material  testimony,  discovered  after 
the  trial  at  law,  the  substance  of  that  testimony  should  be  set 
out.  ib. 

6.  Where  there  is  a  dissolution  of  the  iujunction,  and  a  demurrer  to  the 
bill  sustained,  the  sustaining  of  the  demurrer  should  not  have  the 
effect  of  dismissing  the  bill  where  it  contains  equity,  although  it 
may  not  be  sworn  to.  Porter  d  BrazeUon  v.  Moffett,  153. 

7.  It  is  not  proper  to  quash  a  tu  exeatj  to  dissolve  the  injunction  and 
dismiss  the  bill,  &c.  where  the  equitable  matter  is  not  ripe  for  the 
action  of  the  Court.  Fitch  v.  Richardson^  245. 

8.  The  filing  of  an  answer  is  the  basis  of  a  motion  to  set  aside  a  ti^  ^o^a/, 
and  no  affidavit  is  necessary  to  predicate  a  motion  for  that  pur- 
pose, ib. 

9.  An  agreement  between  A  and  B  that  A  is  to  execute  a  mortgage  to 
B  (as  soon  as  he  pays  for  and  obtains  a  title  for  a  lot),  to  secure  the 
payment  of  a  debt  due  to  B,  is  not  to  be  treated  as  a  mortgage. 

Humphreys  v.  Snyder,  263. 

10.  A  bill  filed  by  an  elder  of  a  church  in  his  own  name  and  right  as  an 
elder,  to  secure  the  title  to  a  church  Ijt,  granted  to  the  church  of 
which  he  is  a  member,  will  not  be  entertained. 

M'ConneU  v.  Gardner,  272. 

11.  The  petition  should  be  filed  in  the  name  of  the  church ;  and  in  the 
absence  of  an  incorporation  it  should  set  forth  the  names  of  all  the 
members  of  the  association.  ib, 

12.  Where  A  has  a  pre-emptive  right  to  a  lot  of  land  belonging  to 
the  United  States,  sells  the  same  to  B,  and  takes  a  mortgage  to  secure 
the  payment  of  the  consideration  money,  if  B  afterwards  purchases 
the  same  lands  from  the  United  States  at  public  auction,  and  thus 
prevents  A  from  obtaining  the  fee  simple  title,  with  power  to  fulfill 
his  engagement,  he  (B)  cannot  set  up  his  title  from  the  United  States, 
in  bar  to  the  foreclosure  of  the  mortgage. 

MarsJwU  d  Whitesides  v.  Bush,  276. 
18.  The  title  which  the  mortgagee  obtains  enures  to  the  benefit  of  the 

mortgager.  ib. 

14.  A  mere  verbal  promise  of  A  to  borrow  money  and  purchase  lands 
of  the  United  States  in  the  name  of  B,  does  not  constitute  an  agency, 
and  cannot  be  the  basis  of  a  decree  for  the  conveyance  of  the  lands 
(so  purchased)  by  A  to  B,  upon  a  bill  filed  for  that  purpose. 

Cravms  v.  Onwens^  3iW5. 
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15.  If  A  mortgages  a  tract  of  land  to  B,  while  the  title  to  the  same  lain 
the  United  States,  and  afterwards  C  purchases  the  same  land  firom 
the  United  States,  conveys  it  to  A,  who  again  mortgages  the  land  to 
D,  the  title  thas  thrown  upon  A  enures  to  the  benefit  of  B,  the  first 
mortgagee,  who  will  be  preferred  to  D,  the  second  mortgagee,  who 
was  a  purchaser  with  notice  of  an  outstanding  mortgage  of  record. 

Warburton  y.  M<at4x,  d67. 

16.  Where  a  co-partner  in  the  right  of  pre-emption  to  a  lot  of  land 
neglects  or  refuses  to  join  his  co-partner  in  presenting  their  claim  be- 
fore the  board  of  commissioners  for  allowance,  the  heirs  of  the  negli- 
gent and  refusing  partner  cannot  come  into  a  Court  of  equity  against 
the  suriying  partner  for  a  division  of  the  lot,  which  he  has  secured 
to  himself.  Farber  et  ai.  v.  Levi,  372. 

17.  If  A  and  B  promise  to  enter  land  for  G,  and  A  enters  the  land  in  his 
own  name,  although  B  should  have  advanced  half  the  purchase 
money  to  A,  if  A  tenders  to  B  his  money,  and  executes  his  trust  by 
a  conveyance  to  C,  then  B  cannot  have  a  decree  against  A  for  half 
the  land.  Key  v.  Isett  et  al.  3H8. 

18.  Where  the  condition  of  a  title  bond  is,  that  the  deed  is  to  be  made, 
provided  that  the  money  is  paid  by  a  particular  day,  and  the  money- 
is  not  paid,  the  bargainee  cannot  file  his  bill  for  a  specific  perform- 
ance    Time  is  the  essence  of  such  a  contract. 

Shuffieton  &  PUxer  v.  Jenktru,  427. 

19.  Where  there  is  a  demurrer  of  one  of  several  defendants  in  chancery, 
for  the  want  of  equity,  and  going  to  the  merits  of  the  whole  bill  and 
undisposed  of,  a  final  decree  cannot  be  entered  np  against  the  others 
who  are  in  default  for  the  want  of  a  plea,  answer,  or  demurrer. 

Jer^ns  v.  JkrOaUy,  447. 

20.  On  a  bill  for  specific  performance,  a  tender  of  the  purchase  money 
must  be  niade  to  the  vendor,  before  the  complainant  can  legally  re- 
quire the  conveyance  of  the  land  so  purchased. 

Huff  V.  J&vningi  et  al.  454 

21.  Where  A  sold  to  B  a  lot  of  land  for  $675.00,  and  three  hundred  dol- 
lars were  paid  down  and  notes  given  for  the  remainder  by  B ;  and 
the  vendor,  executing  a  bond  to  convey  upon  the  payment  of  the 
last  note,  and  before  the  note  fell  due  B  sold  the  lots  and  assigned 
the  title  bond  to  C,  who  knew  of  A*8  lien  for  the  balance  of  the  par- 
chase  money :  Upon  a  bill  filed  by  A  against  B  and  C,  held  that  his 
lien  against  G  should  be  enforced.        Young  &  Snyder  v.  Jbett,  460. 

22.  An  injunction  will  not  lie  to  prevent  the  commission  of  a  simple  act 
of  trespass,  the  party  injured  having  an  adequate  remedy  at  law. 

WiUon  V.  HughtUy  461. 

23.  Where  A,  the  complainant,  purchased  of  B  a  land  claim,  for  which 
he  was  to  pay  $600,  and  did  pay  near  $500  down,  and  gave  his  notes 
for  the  balance,  and  A  being  absent  when  the  land  was  brought 
into  market,  B  borrowed  the  money  of  G  with  which  to  enter  the 
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same,  and  afterwards  sold  it  to  D,  an  innocent  purchaser,  without 

notice :  held  that  the  title  to  D  could  not  be  disturbed,  but  that  A 

was  entitled  to  a  decree  against  B  for  the  $600,  with  interest. 

Cunningham  v.  Depew  et  <U,  468. 

24  The  bill  was  demurred  to  because  the  defendant  is  described  as 

A.  G.  Smith.    If  this  was  an  erroneous  description,  the  defendant 

should  have  pleaded  in  abatement,  and  given  his  true  name,  Albert 
G.  8mm.  Smith  v.  Barrett,  402. 

ERROR. 

1.  A  writ  of  error  will  only  lie  where  there  has  been  a  final  judgment 
in  the  Court  below.  WaUie  v.  Spa/rke,  20. 

2.  Where  judgment  has  been  arrested,  if  the  plaintiff  feels  thereby  ag- 
grieved, and  wishes  to  test  the  decision  of  the  Court  thereon,  he 
may  move  for  judgment  against  himself,  which  will  be  ordered,  as  a 
matter  of  course,  upon  which  he  may  bring  his  writ  of  error,      ib. 

3.  An  erroneous  instruction  of  the  Court  below,  on  a  point  immaterial 
to  the  issue,  will  not  be  sufficient  to  disturb  the  judgment. 

Stannard  et  al.  v.  3f '  Ga/rty,  124. 

4.  A  failure  to  enter  a  similiter  to  the  defendant's  plea,  is  not  an  error 
for  which  a  reversal  can  be  asked. 

Woods  <fe  Robert  v.  Morgan,  179. 

6.  Where  a  writ  of  error  was  sued  out  before  the  law  required  a  writ 
of  error  bond  to  operate  as  a  supersedeas,  a  change  of  the  law  would 
not  operate  upon  the  case  so  as  to  allow  of  a  dismissal  of  the  writ 
Nor  would  a  change  of  the  time  of  suing  out  the  writ  operate  upon 
a  case,  already  in  Court  BatteUe  v.  Bridgman  <&  Co.  363. 

6.  The  plaintiff  in  error  must  not  only  show  error,  but  he  must  show 
those  errors  which  have  done  him  substantial  injury,  before  he  can 
ask  for  a  reversal  of  the  judgment  below. 

Johnson  et  al.  v.  United  States,  428. 

7.  The  Supreme  Court  has  no  power  to  examine  into  errors  in  fact 
occurring  in  the  Court  below  and  not  appearing  on  record. 

BraeeUan  v.  Jenkiris,  15. 

8.  The  territorial  act  for  preventing  writs  of  error  from  being  brought 
after  the  expiration  of  a  year,  applied  as  well  to  criminal  as  civil 
cases.  Fike  v.  United  States,  30. 

9.  After  argument  it  is  too  late  to  raise  the  objection  that  th«  errors 
have  not  been  assigned  by  rule  day.     M^EeU  v.  IfeU  and  wife,  271. 

10.  A  writ  of  error,  where  a  proper  bond  is  filed,  operates  as  a  super- 
sedeas on  the  judgment  below.  Burge  v.  Burns  db  Snycler,  287. 

11.  A  writ  of  error  is  a  writ  of  right,  and  lies  from  a  judgment  by  con- 
fession, ib. 

12.  The  Court  is  only  bound  to  decide  questions  raised,  and  the  neglect 
of  a  party  complaining  is  never  an  available  ground  of  error. 

CotUeh  dt  Kinsman  v.  Barton,  854. 
—  85 
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18.  A  joinder  in  error  has  the  same  effect  on  a  motion  to  dismiflfl  as  the 
filing  of  a  plea  in  the  Court  below ;  it  waives  all  irregalaritf  In  the 
mode  by  which  the  defendant  in  error  has  been  brought  into  Court. 

Romaine  y.  Corn's  of  MtueaUnt,  357. 

14.  The  writ  of  error  only  brings  up  the  errors  existing  at  the  time  of 
its  date.  Bennett  db  Co.  y.  DatU^  3G4. 

15.  The  excepting  party  must  make  out  an  afflimatiye  case  of  error, 
and  such  as  works  substantial  injustice. 

Fanning  v.  McCraney,  3W. 

16.  If  the  record  of  the  proceedings  is  not  shown  affirmatively  to  be 

irregular,  the  Judgment  below  will  be  affirmed. 

Peck  V.  Ayresj  493. 

EVIDENCE. 

1.  The  endorser,  when  not  interested,  is  competent  to  prove  facts  aris- 
ing after  the  execution  of  the  note,  but  not  to  prove  as  to  the  original 
liability  of  the  maker.  Strang  v.  FtZw»,  84. 

2.  The  statute  which  exempts  the  plaintiff  A*om  the  necessity  of  piOT- 
ing  the  signature  of  a  note,  &c.  unless  denied  under  oath,  does  not 
extend  to  the  endorsement.    That  must  be  proved. 

Utvrdman  v.  ChambeHin^  104. 

3.  It  is  well  understood  that  parol  proof  is  admissible  to  sustain  the  de- 
'  fense  of  fraud,  or  illegality  in  a  contract,  though  under  seaL 

Stannard  et  al.  v.  ITOafiy,  124. 

4.  A  private  prosecutor  on  an  indictment  for  larceny  is  not  an  incom- 
petent witness,  although  the  money  alleged  to  have  been  stolen  be- 
longed to  the  prosecuting  witness,  and,  upon  a  conviction  of  the 
thief,  would  be  entitled  to  recover  from  the  convict  double  the 
amount  stolen,  and  would  be  liable  for  the  costs  if  the  accused 
should  be  acquitted.  United  States  v.  EvereH,  206. 

(Dissenting  opinion  of  Judge  Mason,  209  to  214) 

See  Account,  2,  3 ;  Advick,  1 ;  Asbitiiation,  1 ;  Aqbnt,  1 ;  Bills 
OF  ExcHAiYGB,  17 ;  Common  Couirrs,  3 ;  Confession,  1 ;  CoNBn>- 
BRATioN,  9;  Handwbitino;  New  Tbial;  Trbsfabs;  Slandbb, 
WrrNBss. 

EXCLUSIVE  PRIVILEGEa 

1.  The  legislature  may  grant  to  individuals  exclusive  privUeges  witli- 
in  reasonable  limits,  when  done  in  good  faith,  as  for  ferries,  &c 

United  States  ex  rd.  Jones  v.  Fanning^  348. 

EXECUTION. 

1.  The  statute  which  subjects  to  execution  government  lands  sold  but 
not  patented,  is  not  contrary  to  the  organic  law. 

Levi  V.  Thompson,  286. 

See  Constable,  1. 
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EXE(JUTORS. 
See  Administrators. 

FALSE  IMPRISONMENT. 

1.  In  an  indictment  for  false  imprisonment,  the  charge  that  the  de- 
fendant was  "  unlawfully  and  feloniously  imprisoned,"  implies  that 
the  act  was  done  without  sufficient  legal  authority. 

United  States  v.  Lapaint^  146. 

FALSE  PRETENCES. 

1.  The  district  attorney,  on  an  indictment  for  obtaining  property  under 
false  pretences,  is  not  required  to  file  specifications  of  the  &lse  pre- 
tences used  by  the  person  accused.  UnUed  States  y.  Boes^  f 64. 

FEES. 
See  Marshal. 

FERRIES. 

1.  The  Mississippi,  so  far  as  it  presents  an  obstruction  to  land  carriage, 
is  left  to  the  sound  discretion  of  the  legislature  to  proyide  means  for 
surmounting  such  obstructions  by  means  of  ferries. 

United  States  ex  ret.  Jones  y.  Fanning,  848. 

See  ExcLUSiys  PRiyiLEOES. 

FINE. 

1.  On  an  indictment  for  permitting  gaming  in  a  grocery,  if  the  jury 
find  a  yerdict  of  guilty,  and  fix  the  fine,  it  is  not  erroneous  for  the 
Court  to  impose  it,  if  it  does  not  exceed  the  lowest  amount  which  is 
imposed  by  law  for  the  offense,  as  the  defendant  cannot  be  prejudiced 
by  such  judgment.  Simmons  y.  United  States^  490. 

FIRM. 

1.  The  statute  dispensing  with  the  necessity  of  proying  the  names  of 
the  indiyiduals  composing  a  firm,  took  effect  in  cases  preyiously 
commenced,  if  tried  afterwards  *     BaUard  y .  Ridffley  <&  BiUony  27. 

2.  Where  a  person  becomes  indebted  to  a  partnership  as  a  firm,  they 
may  sue  him  by  their  partnership  name  and  style. 

Johnson  cfc  Co.  y.  Smithy  105. 

3.  In  suits  brought  upon  any  instrument  of  writing,  made  payable  to  a 
firm  name,  it  is  only  necessary  to  set  out  and  proye  the  partnership 
name.  Bernards  y.  Parvin,  807. 
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FORCIBLE  ENTRY  AND  DETAINER 

1.  The  action  of  forcible  entry  and  detainer  is  not  the  proper  action 
for  trying  titles  of  any  description ;  the  fiicts  of  actual  possession  by 
the  complainant,  and  forcible  entry,  or  detainer,  or  both,  by  the  de- 
fendant, are  sufficient  to  determine  the  verdict. 

SetOe  Y.  Benson,  111. 

2.  Holding  over  willfully,  and  with  force,  contrary  to  the  terms  of  a 
lease,  subjects  the  offender  to  this  action.  But  in  that  case  the  tiUe 
eannot  come  in  question,  for  the  tenant  is  not  permitted  to  dispute 
the  title  of  his  landlord.  *       ib. 

3.  The  first  class  of  cases  are  in  the  nature  of  penal  actions,  and  can 
only  be  instituted  by  him  whose  possession  has  been  disturbed,  and 
not^by  his  assignee.  Uk 

4.  In  an  action  of  forcible  entry  and  detainer,  it  matters  not  that  the 
plaintiffs  themselves  were  trespassers.  A  trespasser  may  nuuntain, 
under  certain  circumstances,  this  action  against  the  legal  owner. 

Larimier  <&  Walker  v.  Lewis  et  oL  353. 

FORECLOSURE. 
See  Mortgage. 

FORMER  RECOVERY. 

1.  A  transcript  from  a  justice  of  the  peace  showing  a  conviction  of  A 
B  for  an  assault  and  battery  is  not  admissible  in  bar  to  a  prosecution 
by  indictment  for  a  riot,  although  alleged  to  be  the  same  breach  of 
the  peace  for  which  the  prisoner  was  indicted  with  others  for  a  riot. 
A  riot  is  a  distinct  and  different  offense. 

8oott  et  (d.  V.  Uniled  States,  142. 

2.  A  verbal  agreement  between  the  plaintiff  and  defendant  on  a  trial 
before  a  justice  of  the  peace  that  a  verdict  in  his  Court  should  be 
final,  may,  if  broken,  be  the  grounds  of  an  action,  but  cannot  be 
pleaded  in  bar  to  the  action,  when  removed  to  the  District  Court  by 
appeal  Clark  v.  (?i&0a»,  328. 

3.  A  record  for  a  recovery  in  an  action  of  forcible  entry  and  detainer, 
for  a  portion  of  land,  &c.  is  not  admissible  in  bar  to  an  action  of  tres- 
pass committed  on  another  portion  of  it  by  the  defendant. 

McDonald  et  al.  v.  UghJtfo<tt,  450. 

FRAUD. 

1.  The  statutory  provision  declaring  that  firaud  may  be  set  up  against 
a  note  in  the  hands  of  an  innocentoissignee,  does  not  apply  to  a  note 
assigned  before  the  statute  took  effect.  Temple  v.  Bdjfs,  9. 

2.  Such  defense  is  not  available  in  the  absence  of  statutes  on  that  sub- 
ject, d. 
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S.  Merely  selling  lands  belonging  to  the  United  States,  where  no  decep- 
tion is  practiced,  is  not  a  fraud  upon  the  purchaser. 

Stannard  et  al,  y.  McOartyy  124. 

4.  It  is  well  settled  that  parol  proof  is  admissible  to  sustain  the  defense 
of  fraud,  or  illegality  in  a  contract,  though  under  seal.  t&. 

5.  A.  party  to  a  judgment  cannot  collaterally  impeach  it  for  fraud ;  much 
less  can  a  stranger  be  permitted  to  do  it.  W^ter  y.  Rdd,  467. 

6.  A  contract,  howeyer  fraudulent,  is  not  a  nullity ;  it  is  valid  to  all  the 
prrties  to  the  fi«ad,  and  to  all  others  except  those  who  are  injured 
thereby.  i&. 

7.  A  general  plea  of  fraud  in  an  action  of  assumpsit  on  a  note,  &c.  is 
good.  Hampton  y.  Peareet  489. 

8.  An  affidavit  to  obtain  an  attachmeut  must  state  that  so  much  is  due, 
and  that  affiant  believes  that  the  defendant  is  about  to  remove  or  dis- 
pose of  his  property  with  intent  to  defraud  his  creditors. 

Ohaney  v.  Ostrander,  498. 

FRAUDS  AND  PERJURIES. 

1.  A  parol  contract  for  the  sale  of  improvements  upon  public  lands  is 
valid,  and  is  not  such  an  interest  in  lands  as  the  statute  of  frauds  and 
perjuries  contemplates.  Zickafosie  v.  Hvlich^  175. 

2.  A  rented  a  house  to  B  and  he  underlet  to  C,  and  he  left  indebted  to 
B,  while  B  was  indebted  to  A  for  the  rent.  B  sued  out  an  attach- 
ment against  G,  which  was  placed  in  the  hands  of  D,  a  constable. 
The  property  attached  was  sold  by  order  of  a  justice  of  the  peace. 
Before  the  sale  it  was  agreed  between  A,  B,  and  C  that  C  should  pay 
to  A  his  debt,  and  A  discharged  B  of  h^B  liability ;  D  sold  the  goods 
and  received  the  money,  which  he  paid  to  the  justice  of  the  peace, 
previous  to  the  judgment  rendered  in  favor  of  B.  A  demanded  the 
money  of  D,  which  he  refused  to  pay  over,  it  being  in  the  hands  of 
the  justice  of  the  peace.  An  attachment  was  sued  out  from  another 
justice  of  the  peace,  and  the  first  justice  of  the  peace  garnisheed,  &c 
A  sued  D,  the  constable  :  held  that  he  could  not  recover,  and  that 
the  promise  not  being  in  writing  was  within  the  statute  of  frauds. 

Chadtoick  v.  Brovm,  492. 

GAMING. 

1.  An  indictment  for  betting  on  a  horse-race  cannot  be  sustained  under 
the  act  against  gaming.    Horse-racing  is  not  a  game  of  chance. 

2/arless  db  Adams  v.  United  States,  169. 

See  FiNB,  1. 

GARNISHEE. 

1.  Money  paid  on  a  negotiable  note  by  the  maker  before  it  becomes 
due  is  paid  at  his  peril,  whether  he  pays  the  same  as  garnishee  or 
otherwise.  (hmmissioners  of  Jefersan  v.  Fox  et  al,  48. 
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3.  The  maker  is  not  liable  on  a  garnishee  process,  unless  the  debt  is 
due,  and  the  note  shown  to  be  in  the  possession  of  the  defendant  in. 
the  suit.  ib. 

8ee  Blank,  1. 
GRAND  JURORS. 

1.  A  residence  of  six  months  in  the  territory  entitles  a  person  to  set  as 
a  grand  Juror,  although  he  may  hare  resided  a  portion  of  that  time 
in  the  Indian  territory.         Hia/riess  A  Adams  v.  UniUd  SkUea,  100. 

2.  If  the  county  commissioners  fail  to  certify  the  list  of  grand  Jurors 
chosen,  as  prescribed  by  law,  the  illegality  of  the  pannel  may  be  as- 
signed for  error.  United  States  y.  Cropper,  190. 

See  Jury. 

GROCERY. 

*        1.  A  license  to  keep  a  grocery  is  not  assignable. 

Lewis  Y.  United  States,  190. 

GUARDIAN. 
See  ADicmiSTRATOBS,  1. 

GUARANTY. 

1.  A  general  guaianty  that  it  shall  not  be  necessary  to  demand  jwy- 
ment  and  >^iye  notice  on  bills  or  notes  endorsed  by  the  guarantor,  is 
in  force  until  shown  by  hinl  to  be  rescinded.     Knight  v.  Fax,  905. 

HABEAS  CORPUS. 

1.  A  prisoner  under  an  indictment  for  murder  cannot,  as  a  matter  of 
right,  claim  to  be  admitted  to  bail  on  habeas  carpus. 

mghty.  United  States,  407. 

See  Slavs,  1 ;  iNDiCTMBirr,  4. 

HALF-BREED,  SAC  AND  FQX  INDIANS. 

1.  The  treaty  of  1824  with  the  Sac  and  Fox  tribes  of  Indians,  by  which 
certain  lands  were  ceded  to  the  United  States,  did  not  include  that 
portion  of  their  lands  lying  between  tl\e  rivers  Des  Moines  and  Mis- 
sissippi, which  was  reserved  for  the  half-breeds  belonging  to  si^id 
tribes.  Webster  v.  Beid,  467. 

8.  By  this  treaty  of  1824,  the  half-breeds  had  conferred  upon  them  the 
right  of  private  property  in  the  lands  reserved  for  their  use,  and  not 
the  sovereignty  over  them.  ib. 
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8.  The  title  of  the  half-breeds  was  not  disturbed  by  the  second  treaty 
and  cession  in  1832,  as  the  cession  of  lands  from  one  nation  to  another 
does  not  effect  the  right  of  private  property.  ib. 

See  Congress,  1,  5,  6. 

HANDWRITING. 

1.  Where  a  witness  has  received  letters  purporting  to  be  from  A  B, 
and  has  answered  one  of  them,  but  has  received  no  reply,  he  cannot, 
with  no  other  knowledge  of  the  writing  of  A  B,  be  a  competent  wit- 
ness to  prove  it,*  or  his  signature  to  a  power  of  attorney. 

Webb  d  TlimMon  v.  Mauro,  329. 

INCEST. 

1.  A  brother  and  sister  must  each  be  over  the  age  of  sixteen  years  to 
Incur  the  guilt  of  incest.  United  8taU$  v.  HUerj  890. 

INDICTMENT. 

1.  On  an  indictment  against  **  Donald,*'  verdict  and  judgment  cannot 
be  rendered  against  **  Donnel,"  although'  the  names  may  have  nearly 
the  same  sound.  Dannd  v.  UniUd  States,  141. 

2.  In  an  indictment  for  false  imprisonment,  the  charge  that  the  defend- 
ant was  "  unlaw Ailly  and  feloniously  imprisoned,"  implies  that  the 

f  act  was  done  without  sufficient  legal  authority,  and  it  is  good  with- 
out the  latter  allegation.  United  States  v.  Lapoint^  146. 

8.  An  indictment  furnishes  no  presumption  of  guilt  against  a  prisoner 
when  he  is  upon  his  trial,  but  so  far  as  it  regards  all  intermediate 
proceedings  between  the  indictment  and  trial,  it  fomishes  the  very 
strongest  possible  presumption  of  guilt. 

Geo.  W.  d  0.  V.  HigUY,  United  States,  407. 

4  The  provisions  of  out  habeas  corpus  act,  so  far  as  they  require  the 
hearing  of  original  testimony,  contemplate  cases  where  no  indict- 
ment has  been  found.  ib. 

5.  The  finding  of  the  grand  Jury  is  conclusive,  so  far  as  to  control  all 
prt>ceedings  up  to  the  time  of  trial  before  the  petit  Jury.  ib. 

6.  An  informal  caption  to  an  indictment  is  not  ground  of  error,  if  the 
description  cannot  be  mistaken.         Hampton  v.  United  States,  489. 

7.  The  words,  *'  in  and  upon  one  A  B,  then  and  there  being,  unlawfully 
did  make  an  assault,"  sufficiently  refers  to  the  county  in  the  margin 
as  the  place  where  the  offense  was  committed.  ib. 

See  False  Pbetbiscbs;  Hossb-Racino ;  Deadly  Weapon;  Pbb- 

/URY. 

ENDORSEMENT. 
See  Bills  of  Exchasob,  &c.  27,  28,  44^  46. 
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ENDORSEE. 
See  AssiGNEB. 

INFANCY. 

1.  Where  a  note  was  executed  in  Illinois,  by  a  minor,  who  set  up  the 
defense  of  infancy  on  the  trial,  it  is  not  necessary  for  him  to  proTC 
that,  by  the  laws  of  Illinois,  minors  are  not  liable  on  their  general 
contracta  Eolmes,  Brown  <fe  Co,  v.  MaSett,  82. 

See  Bills  of  Exchaitoe,  &c.  86. 

INJUNCTION. 

1.  The  issuing  of  an  injunction,  which  operates  as  a  release  of  errore  in 
a  judgment  at  law,  does  not  so  operate  where  it  is  designed  to  enjoin 
proceedings  in  violation  of  law.         Burge  A  Burnt  v.  Snyder,  287. 

2.  If  a  suit  at  law  should  be  brought  by  A  for  the  use  of  B,  against  C, 
during  the  absence  of  A,  and  without  authority  from  B,  and  Judg- 
ment had,  C  would  have  equitable  grounds  to  enjoin  the  judgment 

BoberU  v.  9inUh  A  HalfeHy,  426. 

See  Equity,  2,  4,  5,  6,  7,  22. 

INNKEEPER 

1.  A  person  who  occasionally  entertams  travelers  for  pay  is  not  an 
Innkeeper  within  the  meaning  of  the  law,  and  if  property  is  entrust- 
ed to  his  care  by  his  guests,  and  it  be  lost,  he  is  not  responsible,  as 
is  a  common  Innkeeper.  Lyon  v.  Smith,  184. 

INSOLVENT  DEBTOR. 

1.  An  insolvent  debtor,  in  making  an  assignment  for  the  benefit  of  hia 
creditors,  is  not  bound  to  make  a  pro  rata  or  equitable  division ;  bat 
may  select  from  amongst  them  those  whom  he  will  pay,  to  the  ex- 
clusion of  others. 

PUrikeny  assignee  in  bankrufOey  of  SisseU  v.  D^ru,  296. 

2.  An  insolvent  debtor  cannot  revoke  the  deed  of  assignment  after  the 
assignee  has  notified  a  portion  of  the  creditors  under  it,  or  where  any 
of  the  trust  powers  have  been  executed.  ib. 

3.  It  is  not  a  departure  from  the  trust  to  sell  the  effects  of  the  insol- 
vent upon  credit,  under  a  general  direction  to  dispose  of  the  efiects, 
&c.  •&. 

INTEREST. 

1.  It  is  no  material  variance  that  where  the  instrument  stipulates  for 
twelve  per  cent  interest,  the  declaration  makes  no  mention  of  inter- 
est at  all.  WUson  v.  £Sng,  106. 
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2.  Where  a  note  stipulates  for  twelve  per  cent  interest,  the  judj^ment 
should  draw  interest  at  the  same  rate.  ib. 

8.  Where  a  note  is  payable  at  a  given  time,  "  with  ten  per  cent  interest 
if  not  paid  when  due,"  the  interest  is  properly  computable  from  the 
date  of  the  note.  Parvin  v.  Ho<^)e$y  294. 

4.  A.  note  payable  two  years  after  date,  *'  to  bear  interest  at  fifty  per 
cent  from  due  until  paid,"  is  not  usurioua        Wight  v.  Shuck^  425. 

.     ISSUE. 

1.  Where  an  issue  is  made  up  in  the  District  Court  in  a  cause  brought 
up  from  a  justice  of  the  peace,  but  it  does  not  appear  what  that  issue 
was,  it  will  be  presumed  that  the  issue  was  such  as  to  try  the  real 
merits  of  the  case.  Levi  v.  M'Craney,  91. 

2.  Judgment  cannot  be  rendered  upon  an  immaterial  issue. 

Hughes  v.  M^Gvtchen,  154. 

See  Covenant,  1. 

JUDGMENT. 

1.  Where  Judgment  is  given  by  default  on  a  note  for  the  payment  of 
money  only,  the  Court  may  direct  the  clerk  to  compute  the  interest 
and  assess  the  damages  by  virtue  of  the  18th  sectioii  of  the  practice 
act.  Parvin  v.  Hoopea,  294. 

2.  Where  the  parties  in  an  action  of  assumpsit  waive  a  trial  by  jury 
and  submit  the  whole  matter  to  the  Court,  no  formal  entry  of  a  find- 
ing on  the  issues,  as  on  a  verdict  of  a  jury,  is  necessary.  The  amount 
of  damages  found  is  within  its  own  knowledge,  and  it  is  sufficient  to 
enter  up  judgment  for  the  amount  of  damages  assessed. 

Smith  V.  Smith  <fe  Johnson^  800. 

3.  Ju(^ment  may  be  entered  against  one  only  of  two  defendants  in  an 
action  of  right  Wilford  v.  MiUer^  405. 

4.  A  Judgment  for  a  greater  amount  than  that  contained  in  the  bill  of 
particulars  is  erroneous;  but  may  be  cured  by  a  remittitur, 

Roberts  v.  Smith  dh  Halferty,  417. 

5.  Judgment  may  be  rendered  without  any  finding  for  the  plaintiff  by 
the  Court  upon  the  issue  Joined.  Where  the  whole  matter  is  sub- 
mitted to  the  Court,  there  seems  no  necessity  of  making  a  formal  re- 
port from  itself  to  itself.  Gray  v.  PhiUipSffor  use,  &c.  480. 

C.  Where  a  judgment  was  rendered  nunc  pro  tunc  on  a  motion  for  a  new 
trial,  which  had  been  taken  under  advisement,  bearing  date  at  a  time 
when  the  Court  was  not  in  session,  it  was  properly  regarded  as  a 
nullity;  and  the  Court,  when  regularly  in  session  subsequently,  was 
authorized  to  enter  up  judgment  upon  the  verdict  previously  ren- 
dered, without  regard  to  a  writ  of  error  which  had  been  sued  out 
upon  the  first  illegal  and  void  judgment. 

Shepperd  et  al.  v.  TTtZfon,  448. 
—  86 
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7.  Judgments  rendered  under  an  unconstitutional  law  are  not  nullities; 
and  a  sheriff  levying  and  selling  under  such  a  Judgment  would  not  be 
a  trespasser.  Webtter  y.  Beid,  467. 

8.  A  general  judgment  at  law  is  so  &r  conclusiye  as  not  to  be  disturbed 
by  another  Judgment  at  law.  tb. 

See  Error,  1,  2,  3 ;   ATTAcnMEKT,  5,  6 ;   Dbbt,  1 ;    Issue,  2 ; 

Fraud,  5,  6. 

JURISDICTION. 

1.  The  District  Courts  of  the  territory,  in  1841,  had  jurisdiction  of 
cases  where  the  amount  in  controversy  was  less  than  fifty  dollars. 

Koims  V.  JDffeTt  93. 
Same  point,  Hudson  v.  MaUhew^  94. 

2.  The  fifty  dollar  limitation  of  a  justice's  Jurisdiction  refers  not  to  the 
whole  of  the  plaintiff's  account,  bu^  to  the  amount  claimed  to  be  still 
due  thereon.  tiaU  v.  Bieter^  113. 

3.  In  actions  before  Justices  of  the  peace  if  the  sum  claimed  does  not 
exceed  $50,  it  is  within  his  Jurisdiction. 

Cochran  d  Ober  v.  ^I^mt,  151. 

4.  The  test  of  jurisdiction  is  the  amount  claimed  in  the  plaintifiTs 
declaration.  Bush  v.  Bison  dt  Bison,  316. 

5.  A.  verdict  for  less  than  $50  damages  in  an  action  of  replevin  in  the 
District  Court,  does  not  determine  its  Jurisdiction  of  the  case.     i^. 

0.  Where  suit  is  brought  on  a  bond  in  which  the  penalty  is  beyond  the 
amount  of  a  justice's  jurisdiction,  the  case  is  cognizable  before  him, 
if  the  amount  claimed  does  not  exceed  fifty  dollars. 

GuJUbertson  &  Finch  v.  Tomlinson,  404. 

7.  In  a  suit  before  a  Justice  for  $48  the  defendant  filed  a .  set  off  for 
$51.92.  Objected  to  for  want  of  jurisdiction,  but  it  appearing  thai 
the  defendant  claimed  less  than  $50,  the  set  off  was  allowed. 

West  V.  Hatfldd,  49a 

See  Venuk,  2 ;  Appbarance,  5. 

JURY. 

1.  An  omisssion  of  the  clerk  in  certifying  a  record,  upon  a  change  of 
venue,  to  state  the  name  of  the  judge,  and  that  the  Jury  was  lawfully 
sworn,  interrogated,  &c.  at  the  time  the  indictment  was  found,  can- 
not be  assigned  for  error. 

Wau-kon-chais-neekkats  et  al.  y.  United  States,  232w 

2.  The  endorsement  on  the  indictment,  **  a  true  bill,"  with  the  fore- 
man's name,  is  merely  directory,  and  if  there  arc  no  other  proofo  in 
the  record  that  the  grand  jury  returned  the  bill,  it  is  sufficient   ib, 

8.  After  the  defendant  has  so  lar  admitted  the  suffldeocy  of  the  indict- 
ment as  to  consent  to  go  to  trial,  especially  after  the  unanimous  yer- 
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diet  of  a  petit  jury,  it  is  too  late  to  question  the  regularity  of  the  pro- 
ceedings by  which  he  was  put  on  trial.  ib. 
4  It  is  not  necessary  that  the  grand  jurors  should  be  sworn  to  enquire 
of  offenses  committed  in  an  unorganized  conuty  attached,  &c.    ib, 

5.  An  opinion  formed  f^om  rumor  is  sufficient  to  exclude  a  Juror ;  but 
it  must  be  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,   ib. 

6.  There  seems  to  be  no  necessity  for  the  intervention  of  a  jury  where 
the  plaintiff  is  entitled  to  recoyer  a  fixed  amount,  or  one  which  may 
be  ascertained  by  arithmetical  computation. 

Chambert  v.  Latfvrop^  102. 

JUSTICES  OF  THE  PEACE. 

1.  Strict  nicety  of  pleading  is  not  required  in  Justices*  courts.  No  reg- 
ular plea  is  there  necessary.  Levi  y.  M^Oraneyy  91. 

2.  Where  a  defendant  obtains  Judgment  against  the  plaintiff  before  a 
Justice  of  the  peace  upon  a  set  off,  the  cause  will  not  be  reversed  be- 
cause there  cannot  be  found  among  the  justices*  papers  the  bill  of 
particulars  or  set  off.  Nid  v.  Nid^  491. 

See  JUi.isDiCTioN,  1,  2 ;  Abatement,  4. 

LARCENY. 
See  EviDBNCE,  6. 

LEAD  MINES. 

1.  The  President  of  the  United  States  has  no  power,  by  virtue  of  his 
office,  and  independent  of  statutory  authority,  to  lease  the  lead  mines 
in  Iowa.  Lorimier  <&  WaUer^  adminMtrators,  v.  Lems,  253. 

LEX  MERCATORIA. 
See  Days  of  Grace. 

LICENSE. 
See  Grocebt. 

LIEN. 

1  The  assignee  of  a  note  given  for  the  purchase  money  of  land  cannot, 
in  equity,  enforce  the  original  lien  of  the  vendor  against  the  land. 
The  equity  arises  to  the  vendor,  but  cannot  be  transferred. 

Dickenson  y.  Chase  et  al.  492. 

See  Equity,  21. 
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LIMITATIONS. 

1.  Statutes  of  limitations  may  be  made  to  take  effect  on  antecedent  con- 
tracts. MaUby  dt  BoUs  v.  Cooper,  59. 

2.  By  our  statute  five  years  are  sufficient  to  bar  an  action  of  assumpsit 
on  a  promissory  note ;  though  in  an  action  of  debt  six  are  reqaired. 

3.  The  legislature  has  power  to  pass  a  limitation  law,  to  operate  on 
cases  where  five  years  have  elapsed.  .  Uf. 

4.  Statutes  of  limitation  must  be  pleaded.  SUetA  y.  Murphy ^  321. 

5.  Statutes  of  limitation  apply  to  the  remedy,  and  changes  in  such  stat- 
utes take  effect  upon  antecedent  contracts.  t5. 

6.  A  demurrer  will  lie  to  a  plea  of  non  assumpsit  within  five  years,  if 
the  legislature  has  extended  the  limitation  to  six  years,  which  is  un- 
expired at  the  time  the  plea  is  pleaded.  t&. 

LOST  NOTES. 

1.  Under  the  statute  regulating  proceedings  before  a  justice  of  the  peace^ 
the  owner  of  a  note  negotiable  by  mere  delivery  may  prove  the  low 
of  it,  and  recover  the  amount  of  the  maker.     White  v.  MaOord^  404. 

MANDAMUS. 

1.  The  writ  of  mandamus  generally  issues  to  a  public  functionary,  to 
perform  some  specific  duty,  and  will  never  be  granted  where  there 
is  any  other  adequate  remedy. 

United  States  ex  rd,  Davenport  et  al  v.  OammimoTierg  Dubuque^  31. 

2.  Where  a  discretionary  duty  is  imposed  on  an  inferior  tribunal,  a  writ 
of  mandamus  will  issue  to  compel  that  tribunal  to  act  in  the  prem- 
ises, but  not  to  direct  in  what  manner  it  shall  act  %b. 

8.  The  Court  of  the  highest  original  jurisdiction  is  the  proper  tribunal 
to  issue  a  mandamus.  ib. 

MARSHAL. 

1.  The  act  of  Congress  of  the  17th  February,  17d9,  is  the  only  act  reg- 
ulating the  fees  of  marshals  of  territories.  The  act  of  1841  relates 
only  to  the  sum  allowed  for  summoning  the  jury. 

Johfuon  et  al.  v.  United  Statee^  423. 

MISNOMER. 

1.  The  omission  of  the  initial  of  the  second  Christian  name  of  the  as- 
signor in  a  writ  is  immaterial.  Eenderehott  v.  Thompion,  186. 

See  Ikdigtmbnt,  1 ;  Abatbmeivt,  6 ;  Equnr,  23. 
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MORTGAGE. 

1.  A  mortgage  duly  executed  and  recorded  is  notice  to  all  the  world  of 
the  interest  conveyed.  Warburton  et  al.  v.  Mattox  ct  al.  867. 

2.  If  there  is  a  second  mortgage  on  the  same  property,  the  second 
mortgagee  must  be  regarded  as  knowing  at  the  time  he  receives  his 
mortgage  of  the  previous  mortgage,  if  the  same  is  recorded.       ib. 

See  Equity,  9, 12, 13. 

NE  EXEAT. 
See  Equity,  7,  8. 

NEW   TRIALS. 

1.  An  erroneous  decision  in  the  Court  below,  on  an  application  for  a 
new  trial,  may  be  brought  up  for  review  and  correction,  but  for  this 
purpose  a  strong  case  must  be  presented.    Braadton  v.  Jenkiiis^  15. 

2.  A  justice  of  the  peace  has  no  right  to  set  aside  the  verdict  of  a  jury 
and  grant  a  new  trial.  Helmich  v.  JohnsoUy  89. 

8.  The  question  of  costs,  upon  granting  a  new  trial,  is  left  to  the  discre- 
tion of  the  District  Court.  WrigTU  v.  Antrim,  258. 

4.  As  a  general  rule,  questions  in  regard  to  new  trials  are  submitted  to 
the  sound  discretion  of  the  District  Courts,  and  a  case  of  manifest 
error  must  be  made  out  to  induce  the  interference  of  the  Supreme 
Court.  .  *  Fanning  v.  McOraney,  898. 

5.  It  is  not  a  ground  for  a  new  trial,  that  it  was  discovered  that  one  of 
the  jurors  had  expressed  an  opinion  adverse  to  the  plaintiff  in  error. 

Pdton  V.  Jones,  Bacon  d  Co.  491. 

6.  In  an  action  on  a  penal  bond  of  $500  for  the  conveyance  of  land,  the 
jury  assessed  $250  damages,  and  as  the  declaration  admitted  the  re- 
ceipt of  $262,  this  being  for  more  than  the  balance  of  the  penalty, 
the  verdict  was  set  aside  and  a  new  tri^l  ordered. 

Bruce  db  LingU  v.  Stoeatland,  494. 

NIL  DEBIT. 
See  Pleading,  2. 

NOLLE  PROSEQUI. 
See  CoMifON  Counts,  5. 

NOTES. 
Sec  Bills  of  Exchange,  &c,  '. ; 
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NOTICE. 

1.  Upon  an  agreement  to  leave  premises  on  receiving  ten  days  notice, 
ten  full  days  must  elapse  exclusive  of  that  on  wlii^  notice  is  given, 
before  action  can  be  instituted  to  expel  the  tenant. 

Aiken  v.  Appdbif,  8. 

See  Bills  of  Exghanob,  &c.  25,  44 ;  Mobtgaoe,  1. 

NUNC  PRO  TUNC. 

See  JUDGHENT,  6. 

OATHS. 

1.  If  the  form  of  the  oath  prescribed  by  statute  to  be  administered  to  a 
petit  jury  is  substantially  complied  with,  it  is  all  that  is  requisite. 

Humphreys  v.  Humphreys^  359. 

2.  An  informal  oath  administered  to  a  Jury,  although  the  informality 
appearing  may  be  a  clerical  mistake,  cannot  be  disregarded. 

RoherU  A  dmUh  v.  HdifeHy,  417. 

PAROL  CONTRACTS. 
See  Fbauds  and  Pebjuribs,  1 ;  Equity,  14 

PARTITION. 

1.  On  a  petition  for  partition  of  land,  held  in  common,  it  is  error  to  dia- 
miss  the  petition  upon  the  answer  admitting  the  truth  of  all  the  al- 
legations in  the  bill,  but  setting  forth  in  avoidance  an  agreement  be- 
tween the  parties  by  parol  to  divide  the  tract  in  a  particular  manner 
and  tendering  a  deed  to  and  demanding  one  f^om  the  petitioner. 

Parker  v.  Stewart^  419. 

PARTIES. 

See  AsBiONEES,  &c.  6 ;  Bills  of  Exchange,  &c.  83,  86;  EquiTV,  10, 

11 ;  Firm,  3. 

PARTNERS. 

1.  In  an  action  by  partners,  it  is  not  necessary  to  prove  the  names  of 
the  individuals  composing  the  firm,  if  the  contract  is  made  in  the 
partnership  name.  Gordon  A  WaMum  v.  Janney  &  Co.  182. 

2.  Where  a  suit  is  brought  on  a  note  payable  to  a  firm,  it  ia  advisa- 
ble to  declare  in  the  partnership  name,  in  order  that  the  proof  and 
allegations  may  correspond.  t&. 

8.  Proof  of  the  defendant's  signature  to  a  note  given  to  a  partnership 
is  sufllcient  evidence  of  the  partnership  name.  A. 

Same  points,  Bennard  v.  Poroth,  3091 

See  Equitt,  10, 11 ;  Fibm,  a 
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PERJURY. 

1.  Od  an  indictment  for  perjury,  in  taking  the  oath  of  bankruptcy,  it 
is  too  indefinite  to  charge  generally  that  the  defendant  committed 
perjury  in  falsely  swearing  to  his  schedule.  It  should  be  charged  in 
what  particular  the  peijury  consisted. 

United  States  v.  Morgan^  841. 

2.  An  indictment  will  not  lie  at  common  law,  nor  under  the  act  of  Con- 
gress of  1825,  against  a  person  for  the  crime  of  peijury,  for  swearing 
or  affirming  falsely  to  the  schedule  attached  to  a  petition  for  a  cer- 
tificate of  bankruptcy,  under  the  provisions  of  the  bankrupt  act  of 
1841.  United  States  v.  Bidcey,  412. 

3.  The  bankrupt  law  of  1841,  as  to  the  penalties  of  its  violation,  is  com- 
plete within  itself  ib, 

4.  The  petitioner  for  a  fraudulent  concealment  of  his  property,  &c.  and 
exhibiting  a  false  schedule,  is  not  liable  to  be  indicted  for  perjury, 
unless  he  subsequently  swear  falsely  in  reply  to  interrogations  spe- 
cially propounded.  The  consequence  of  a  false  statement  in  the 
first  instance  is  the  loss  of  a  certificate  of  bankruptcy,  and  in  the 
second  the  petitioner  incurs  the  penalties  attached  to  the  crime  of 
perjury.  ib. 

PLEADING. 

1.  Where,  after  plea,  the  declaration  is  amended  and  then  re-filcd,  the 
old  plea  is  no  longer ^a  plea  to  the  new  declaration,  without  being  re- 
filed,  especially  after  the  defendant  has  been  ruled  to  plead  anew. . 

Porter  cfe  BrazeUon  v.  Moffett,  58. 

2.  Where  the  defendant  pleads  nil  debit  to  an  action  on  a  speciality, 
the  plaintiff  cannot  treat  it  as  a  nullity,  but  must  demur. 

Sleeth  V.  XJutter,  56, 
3l  a  general  demurrer  to  the  whole  declaration  must  be  overruled 
whenever  either  of  the  counts  :s  good.      Chambers  v.  Lathrop^  102. 

4.  A  failure  to  enter  a  similiter  to  the  defendant's  plea  is  not  an  error 

for  which  a  reversal  can  be  asked. 

« 

Woods  d  Ilobert  v.  Morgan  <fe  Morgan^  179. 
Same  point.  Porter  v.  LanCy  197. 

5.  Under  the  statute  allowing  the  note  to  be  filed  in  lieu  of  the  declara- 
tion, any  person  holding  the  note,  if  payable  to  bearer,  may  bring 
suit  in  his  own  name.  Eotchkiss  v.  Thompson,  156. 

6.  Where  a  declaration  in  slander  contains  two  or  more  counts  charg- 
ing slanderous  words  to  have  been  spoken  at  different  times,  and 
the  words  charged  in  one  count  were  proved  to  have  been  spoken 
on  the  very  day  laid  in  that  count,  if  the  defendant  proves  a  justifi- 
cation for  speaking  the  same,  the  words  contained  in  a  second  count, 
if  spoken  in  August  previous  to  those  alleged  and  proven  in  the  first, 
will  not  support  the  action  of  slander.  Wright  v.  Britton^  286. 
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7.  A  plaintiff  who  declares  upon  a  simple  contract  must  come  into 
Court  prepared  to  sliow,  not  only  that  he  has  a  good  cause  of  action 
prima  fa/d^  but  also  to  rebut  everything  which  implicates  its  Talid- 
ity  ab  initio^  or  which  tends  to  prove  its  discharge,  satisfaction,  or 
release.    Therefore  a  general  plea  of  fraud  is  good. 

Hampton  v.  Feartty  489. 

8.  A  demurrer  to  a  plea  admits  the  truth  of  the  facts  pleaded. 

I  Sketh  V.  Murphy,  321. 

I  9.  Where  there  is  a  variance  in  the  declaration  as  to  the  amount  due, 

it  is  only  available  on  special  demurrer.      PhUUps  v.  Runnehy  391. 

10.  Pleas  in  bar  should  not  look  beyond  the  Judgment  upon  which  the 

action  of  debt  Is  brought.  Jackson  v.  Pleteher  db  BuUer  230. 

I  11.  A  person  having  a  mere  right  of  possession  cannot  interpose  a 

plea  of  title  in  an  action  of  trespass  against  him. 

I  Sage  v.  Keeeeeker,  338. 

I  12.  The  plea  of  title  contemplated  by  the  statute  is  such  only  as  may 

be  legitimately  pleaded  specially  in  contradistinction  to  the  general 

i  issue.  lb. 

i  13.  A  defendant  in  an  action  of  trespass  who  wishes  to  protect  his  right 

of  possession  to  the  locus  in  quo,  by  a  title  less  than  freehold,  must 

I  plead  the  general  issue.  ib. 

'  14.  Where  a  special  agreement  is  made  to  rescind  a  former  contract, 

and  repay  a  certain  portion  of  the  money  advanced,  that  money  can- 
not be  recovered  under  the  common  counts,  but  the  declaration  must 
be  special.  Lorton  v.  AgnevOy  64 

15.  The  rule  in  such  cases  is  that  the  plaintiff  cannot  recover  on  the 
common  counts  unless  there  is  sufficient  evidence  to  warrant  the  re- 
covery, independent  of  the  special  agreement  tb. 

PRACTICE. 

1.  Where  a  plea  is  filed  before  default  is  actually  taken,  it  is  in  time, 
although  filed  after  the  time  when  the  plaintiff  might  have  taken  a 
judgment  by  default.  Davis  v.  Brady,  101. 

2.  The  Court  will  refuse  to  hear  proof  of  any  oral  agreement  between 
the  contending  counsellors,  to  treat  the  pleadings  as  amended  when 
they  are  not,  and  to  show  an  issue  different  from  that  presented  by 
the  pleadings  on  file. 

MaWmos,  assignee  of  Woods,  v.  TaUy  d  TaUy,  169. 
8.  The  defendant,  under  the  general  issue  and  notice  of  payment,  in  an 
action  of  assumpsit,  for  goods,  &c.  is  not  bound  to  furnish  the  plaint- 
iff with  a  bill  of  particulars.       Humphreys  v.  Bridgman  d  Co.  167. 

4.  A  statute  which  changes  the  practice  operates  upon  pending  causes, 
and  the  proceedings  thereafter,  should  be  conducted  in  accordance 
therewith.  Davidson  v.  Wheeler,  238. 

5.  Assenting  to  a  trial  upon  the  pleas  amounts  to  a  waiver  of  a  demur- 
rer on  file.  Dattgherty  v.  Bridgman  d  Partridge^  295. 
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6.  The  Supreme  Court  cannot  consider  an  alleged  irregularity  in  the 
Court  below,  in  omitting  to  dispose  of  a  demurrer, junless  the  record 
shows  that  the  demurrer  was  called  up  for  the  action  of  the  Court. 

Coutch  <k  Kinsman  v.  Barton^  354. 

7.  After  a  verdict,  it  is  too  late  to  raise  the  objection  that  pleas  remain 
unreplied  to,  unless  the  defendant  shows  that  he  endeavored  to  ob- 
tain replications  prior  to  the  trial  The  parties  will  be  presumed  to 
have  gone  to  trial  upon  issues  formed  by  general  replications  travers- 
ing the  special  pleas.  ib, 

8.  It  is  not  erroneous  to  instruct  the  jury  "  that  if  they  were  satisfied 
that  there  was  an  outstanding  agreement  for  the  payment  of  the 
purchase  money  for  a  daim,"  the  plaintiff  could  not  recover  under 
the  indebitatus  count  i^. 

9.  It  is  not  necessary  that  a  Jury  should  have  all  the  papers  in  a  case, 
the  note  on  which  the  action  is  brought  is  all  that  is  requisite. 

PhiUips  V.  Runnds,  891. 

10.  It  is  a  general  rule  that  where  the  newly  discovered  evidence  is  ex- 
pected to  be  proved  by  a  witness,  who  was  called  and  examined,  no 
new  trial  will  be  granted,  it  being  the  duty  of  the  counsel  to  ascer- 
tain the  extent  of  the  witnesses'  knowledge  when  he  is  on  the  stand. 

Fanning  v.  McGraney,  898. 

11.  The  defendant  by  pleading  over  waives  his  objections  to  the  over- 
ruling of  the  demurrer.  Moore  v.  JSom,  401. 

See  DsKAin),  1 ;  New  Trial,  4 ;  Judgment,  4 ;  DiscoNrmnAircB,  1 ; 

Eqttity,  19,23. 

PRESUMPTION. 

1.  Where  judgment  is  rendered  by  default  on  a  note,  it  will  be  presumed 
that  the  Court  required  proof  of  the  signature,  unless  the  record 
shows  to  the  contrary.  Partin  v.  Hoopeg,  294. 

See  Date,  2 ;  Indicti£bnt,  8. 

PROMISSORY  NOTES. 
See  Bills  of  Exchakgb,  &c. 

PROSECUTING  ATTORNEY. 

1.  An  action  against  the  county  commissioners  for  services  rendered  as 
a  district  prosecutor  cannot  be  maintained. 

Bradford  v.  Oomissioners  qf  Jackaan  County^  219. 

PROTEST. 

See  Bills  of  Exchange,  19. 
—  «7 
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PUBLIC  LANDS. 

1.  The  trafllc  in  pablic  lands  is  not  illegal.  Stannard  v.  ITCartyy  124. 

See  Claims,  1 ;  Fraud,  3. 

QUO  WARRANTO. 
See  Ferries;  Bank. 

RECEIPT. 

1.  A  receipt  for  lumber  to  be  sold  on  commission  is  not  assignable,  so 
as  to  vest  the  legal  interest  in  the  assignee,  and  to  authorize  him  to 
bring  suit  in  his  own  name.  Bissell  &  Emmons  y.  Fain,  491. 

RECOGNIZANCE. 
See  Costs,  1 ;  Bastardy,  1. 

RECORD. 

1.  The  Court  cannot  regulate  its  decisions  on  extrinsic  matters. 

Bdl  V.  Pienon,  21. 

2.  The  District  Courts  have  a  discretionary  power  to  modify  or  reverse 
any  order  during  the  term  at  which  it  was  made. 

Chapman  v.  AUen^  23. 

3.  Where  a  record  shows  itself  incomplete,  the  defect  will  be  regarded 
the  most  strongly  possible  against  the  plaintiff  in  error. 

Lorton  v.  AgneWy  64. 

4.  It  is  not  necessary  for  the  record  to  show  proof  of  signature  of  the 
defendant  to  the  note,  where  judgment  is  taken  by  default  at  the  first 
term  after  suit  is  commenced,  l^his  will  be  presumed  unless  the 
contrary  appear.  WiUon  v.  King,  106. 

5.  The  Supreme  Court  will  not  infer  that  a  judgment  by  default  in  the 
Court  below  was  on  a  different  day  than  that  which  appears  in  the 
record.  M'KeU-v.  Nta  and  mfe,  271. 

6.  An  entry  by  the  clerk,  in  the  Court  below,  of  &ct8,  either  proved  or 
admitted,  is  no  legitimate  testimony  for  the  guidance  of  the  Supreme 
Court.  Kerr  v.  Stuart,  433. 

7.  A  summons,  or  other  writ,  is  no  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions.  Child  iSb  Co,  v.  Risk,  439. 

8.  The  Supreme  Court  will  not  go  out  of  the  record. 

Burkadink  v.  Baker,  442. 

9.  A  case  must  be  tried  upon  the  record  alone.  AfiBidavits  made  for  the 
purpose  of  changing  or  explaining  the  record  will  not  be  regarded; 
nor  an  independent  certificate  of  the  clerk,  stating  facts  not  appar- 
ent in  the  record.  Musgraw  v.  Brady  et  oH,  456. 

10.  A  record  offered  in  evidence,  which  is  not  authenticated  with  the 
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seal  of  the  Court,  may  be  proven  by  parol  testimony  to  be  a  true 
copy  of  the  record.  An  exemplification  of  a  record  is  of  no  higher 
authority  than  a  sworn  copy.  Porter  v.  Gox^  4d4. 

REDEMPTION. 

1.  A  mortgager  whose  mortgage  has  been  foreclosed,  has  a  right  of  re- 
demption under  the  act  of  February  17, 1B42,  and  may  remain  in 
possession  of  the  land  sold  under  the  mortgage  fifteen  months,  the 
term  allowed  to  redeem  the  same.  Jenniion  v.  FoUz^  490. 

REMEDY. 

1.  Where  a  rule  of  decision  relative  to  the  remedy  is  changed  by  stat- 
ute, the  new  rule  will  be  applicable  to  all  cases  subsequently  tried, 
although  they  may  have  been  commenced  prior  to  the  enactment  cf 
the  statute.  Ballard  v.  Sidfflp  &  Billon,  27. 

2.  Where  a  statute  changes  the  practice,  all  subsequent  proceedings  in 
cases  then  pending  must  be  in  accordance  with  such  statute. 

Inghram  v.  Dooley  et  al.  28. 
8.  A  statute  which  authorizes  proof  of  the  failure  of  consideration  on  a 
note  arising  from  a  breach  of  warranty  or  otherwise,  passed  after  the 
execution  of  the  note,  would  operate  so  as  to  admit  the  evidence,  as 
it  would  only  relate  to  the  remedy.  But  such  statute  could  not 
operate  upon  a  note  previously  given,  so  as  to  cut  off  the  equities  of 
the  maker,  inasmuch  as  that  would  effect  his  rights. 

Griffey  v.  Payne,  68. 

4.  A  statute  which  changes  the  practice  operates  upon  pending  cases, 
ffcc.  Damdson  v.  Wheder,  288. 

5.  Statutes  of  limitations  apply  to  the  remedy.  SUfAh  v.  Murphy,  321. 

6.  Where  a  rule  of  practice  is  ciianged  by  statute,  without  any  saving 
clause,  the  new  law  is  applicable  to  all  cases  pending. 

Meig%  v.  Parker,  378. 

See  Bills  of  Exchaivge,  40 ;  Limitations,  1,  8,  5,  6. 

REMITTITUR. 
See  Judgment,  4, 

REPLEVIN. 
See  Costs,  5 ;  Jubisdiction,  4. 

RESPONDEAT  OUSTER. 

1.  Where  there  is  a  plea  to  the  jurisdiction  of  a  justice  sustained,  the 
•judgment  should  not  be  in  chie(  but  retpondeai  omter, 

VanY. ^Manning,  491. 
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RIGHT. 

3.  The  writ  of  right  does  not  lie  to  recover  the  possession  of  a  claim 
upon  the  puhlic  lands.  DoolitUe  t.  SdrrinffUm^  226. 

See  Contract,  2 ;  Judgment,  3. 
RIOT. 

1.  A  riot  cannot  be  justified  to  remore  a  trespasser/  even  if  the  rioter» 
have  a  just  right  to  the  possession  of  the  land  trespassed  upon. 

8coU  etaLr.  United  StaUs,  142. 

2.  To  constitute  a  riot,  two  or  more  persons  should  be  actually  engaged 
in  some  physical  act  of  violence.  ib. 

SCHOOL  LANDS. 

1.  The  act  making  it  indictable  to  cut  timber  off  the  school  land  is  not 
contrary  to  the  organic  law.  ChcUfont  v.  United  States^  214. 

2.  The  legislature  has  power  to  punish  all  injuries  to  real  estate,  as 
misdemeanors,  even  though  the  lands  belong  to  the  United  States. 

Same  point,  Hodgen  v.  United  StaUSf  218. 

SEAL. 
See  Bills  of  Exchange,  &c.  12 ;  Bond,  2. 

SERVICE  OP  PROCESS. 

1.  A  service  on  a  defendant  on  a  petition  under  the^  mechanics'  lien 
law,  by  posting  a  copy  of  the  summons  on  the  property  to  which  the 
lien  attached,  is  not  a  good  service,  unless  the  defendant  cannot  be 
found  to  receive  personal  service.  And  the  sheriff  should  first  en- 
dorse *'  Not  found."  Colcard  <&  Bprague  v.  Funk,  178. 

2.  The  mere  certificate  of  a  person  not  a  sworn  officer  is  not  a  sufficient 
return  to  a  summons ;  and  if  it  was  a  service  by  copy,  the  return 
should  state  that  it  was  left  at  the  defendant's  residence. 

Bomaine  v.  CommissionerB  MtucaHne  Oountp,  367. 
8.  A  special  deputy  sheriff  is  a  legal  and  proper  officer  to  serve  pro- 
cess, and  an  attorney  for  plaintiff  may  be  that  deputy. 

WUford  V.  MiBer,  405. 

4.  The  return  of  the  sheriff  **  Served  by  reading  and  delivering  an 
attested  copy,''  does  not  show  on  whom  it  was  served,  and  is  defec- 
tive. Longaore  v.  Binmpwit^  495. 

See  Date,  1 ;  Appearance,  2;  Defaxtlt,  2 ;  Sheriff,  1,  2. 

SET  OPP. 
See  CoNsrosRATiON,  9;  Jurisdiction,  7. 
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SHERIFF. 

1.  The  sheriff  is  the  proper  officer  to  receive  and  execute  process  in  all 
-     cases,  unless  there  is  an  affidavit  of  partiality,  prejudice,  consanguin- 
ity, or  interest  existing  in  him  or  his  deputy.      Chord  v.  M^Coy,  311. 
2w  If  a  coroner  execute  process  without  such  affidavit  having  heen  pre- 
viously filed,  the  service  is  void.  ib. 

SIGNATURE. 
See  Bills  of  Exchange,  4;  Evidbmcb,  2;  Rbcokd,  4;  Judgmbkt,  1. 

8IMILITUR. 
See  PLBADnra;  4. 

SIMPLE  CONTRACT. 

See  CONSIDBRATION,  1. 

SLANDER. 

1.  To  call  another  *'  thieving  "  is  actionable.        Pierson  v.  Sioerti,  136. 

2.  By  statute,  fornication  and  adultery  are  made  punishable  by  fine  and 
imprisonment ;  consequently,  to  call  a  woman  a  *^  whore  "  is  action- 
able without  proof  of  special  damages. 

Cox  and  wife  v.  Buriker  and  tnfe^  269. 

See  Plbadikg,  6 ;  Costs,  3. 
•  SLAVE. 

1.  Where  a  slave  goes,  with  the  consent  of  his  master,  to  become  a  per- 
manent resident  of  a  free  state,  he  cannot  be  regarded  as  a  fugitive. 

In  the  matter  of  Ralph,  dtc.  1. 

2.  The  act  of  1820,  for  the  admission  of  Missouri  into  the  Union,  which 
prohibits  slavery  north  of  36  degrees,  40  minutes,  was  not  intended 
merely  as  a  naked  declaration,  requiring  farther  legislative  action  to 
carry  it  into  effect,  but  must  be  regarded  as  an  entire  and  final  pro- 
hibition, ib. 

8.  The  master  who,  subsequently  to  this  act,  permits  his  slave  to  be- 
come a  permanent  resident  here,  cannot  afterwards  exercise  any  acts 
of  ownership  over  him,  within  this  territory.  ib. 

STAMPS. 

1.  It  is  not  necessary  to  set  out  the  stamps  or  devices  on  bills  as  part 
of  the  description  in  the  declaration,  or  in  the  copy  appended ;  and 
an  omission  to  do  so  will  not  prevent  the  plaintiff  firom  sending  the 
originals  to  the  jury.  Knight  v.  Fox,  905. 
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SPECIFIC  PERFORMANCE. 

See  Eqihty,  20,  23. 

STATUTES. 

1.  A  statute  may  take  effect  prior  to  its  promulgation. 

Temple  y.  Sdyg  <0  HendernkoU,  9. 

2.  A  statute  may  be  operatiye  in  part,  and  inoperative  in  other  respects. 

Harlan  &  Duncan  y.  Sigler,  39. 

3.  It  is  contrary  to  the  spirit  of  our  institutions  to  reviye  without  notice 
a  penal  statute,  grown  obsolete  by  long  disuse ;  especially  when  the 
general  current  of  leglslatioo  shows  the  statute  to  haye  been  regard- 
ed by  the  legislature  as  no  longer  in  force.  Custom  can  repeal  a 
statute.  ma  y.  Smith  et  al,  70. 

See  RsicBDT,  1,  2,  3 ;  Limitationb,  1, 2 ;  Practice,  4. 

SUMMONS. 

1.  The  provisions  of  the  statute  rendering  it  necessary  to  furnish  the 
defendant  with  a  copy  of  the  summons,  was  intended  for  his  own 
benefit,  and  may  be  waived  by  him.        Chapman  et  al.  v.  AUen^  23. 

See  Default,  2;  Sebvice,  1,  2,  3,  4. 

TENDER 
See  Equttt,  20. 

TIME. 

1.  The  time  fixed  for  performance  is  deemed  %he  essence  of  the  con- 
tract ;  and  if  the  seller  is  not  ready  and  able  to  perform  on  the  day, 
the  purchaser  may  elect  to  consider  his  contract  at  an  end. 

BenecUd  v.  WeHon,  490. 
Same  point,  Shvffieion  dt  PiUer  v.  Jenkins,  427. 

TITLE. 

See  Forcible  Entby  and  Detainer,  1 ;  Equitt,  18 ;  Pleading,  11, 

12 ;  Half-Brebd,  3. 

TREATY. 
See  Half-Bbbed,  1, 2. 

TRESPASS. 

1.  The  action  of  trespass  quare  datmtm  fregU  being  local,  most  be  in- 
stituted in  the  county  where  the  trespass  was  committed. 

Bmiser  v.  Oawdy,  248. 

2.  In  an  action  of  trespass,  the  defendant  may  properly  introduce 
evidence  to  prove  that  the  plaintiflf  had  originally  taken  possession 
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of  the  house  by  disseizin  and  trespass  on  the  defendant,  and  that  he 
had  a  right  to  the  possession  of  the  house  at  the  time  of  the  force 
and  arms  complained  of  by  plaintiff;  to  go  in  mitigation  of  damages. 

Donald  v.  Lightfoot  efal.  450. 
8.  In  an  action  of  trespass  for  cutting  timber  on  a  tract  of  United  States 
land,  occupied  as  a  claim,  unless  the  evidence  goes  to  show  that  such 
daim  is  so  marked  out  that  the  boundaries  can  be  readily  traced, 
and  the  extent  of  the  claim  easily  known,  the  plaintiff  should  be 
non-suited.  Jones  t.  DonahoOj  493. 

Bee  Equity,  22 ;  Fobcible  Entbt  ajnd  Dbtaikeb,  4 ;  Plbadi»q,  11 
12 ;  Claim,  5;  Constablb,  1. 

TRUST. 

1.  A  fund  arising  from  the  sale  of  lands  pre-empted  for  seats  of  justicet 
18  a  trust  fund  to  be  specially  applied  to  the  purpose  contemplated 
by  the  grant,  and  is  not  subject  to  the  ordinary  drafts  upoi^  the 
county  treasurers. 

Davit  dk  WTiieher  y.  Commissioners  of  Muscaiine^  161. 

See  Equity. 

VARIAN(JE. 

1.  In  debt  on  judgment,  where  the  declaration  described  the  judgment 
to  be  for  $884.41,  damages  and  costs,  and  the  record  produced  in  evi- 
dence showed  a  judgment  for  $834.41  damages^  besides  costs,  held  to  be 
a  fatal  variance.  Hight  v.  White,  45. 

2.  Although  the  variance  may  be  such  as  would,  in  this  particular  in- 
stance, operate  beneficially  to  the  plaintiff  in  error,  this  will  not  cure 
the  defect.  .  ib. 

8.  Where  there  is  a  variance  in  the  declaration  as  to  the  amount  due, 
it  is  only  available  on  special  demurrer.       Phillips  v.  Runnels,  391. 

See  Bills  of  Exchamob,  &c.  6,  35,  41;  Date,  1;  Copy,  1;  In- 
tbbest,  1. 

VENUE. 

1.  It  is  no  grounds  of  error  that  the  venue  in  the  declaration  is  laid  in 
the  wrong  county.  Holmes  v.  Wright,  100. 

2.  The  venue  may  be  changed,  by  consent  of  parties,  in  all  cases  where 
the  Court  has  jurisdiction  over  the  subject  matter. 

Davidson  v.  Wlieder,  238. 
8.  The  order  of  the  Court  changing  venue  is  presumptive  of  its  own 
regularity,  and  conclusive,  unless  something  to  the  contrary  be 
shown  by  the  record.  JITOatiley  v.  United  8UUe$,  486. 
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VERDICT. 

1.  The  District  Court  may  direct  such  change  in  the  verdict  of  the 
jury  a^to  correspond  to  the  usual  forms,  where  such  change  does 
not  alter  the  evident  meaning  of  such  verdict ;  and  this  may  be  done 
without  the  consent  of  the  jury,  and,  of  course,  after  the  separation. 

Gordon  <0  Washburn  v.  Higley,  13. 

2.  The  technical  phraseology  of.  a  verdict  is  not  material,  provided  the 
intention  is  evident  HarreU  v.  Strtngfldd.  18. 

3.  If  the  jury  fix  the  imprisonment  in  petit  larceny,  it  will  be  regarded 
as  surplusage  to  the  verdict  of  guilty,  and  the  sentence  considered  as 
the  act  of  the  Court.  Cropper  v.  UfuUd  States,  259. 

4.  If  a  verdict  does  not  exceed  tl^e  principal  and  interest  of  the  note 
sued  on,  it  is  good,  although  it  may  be  for  more  than  the  damages 
laid  in  the  declaration.  PhiUips  v.  Runnels,  391. 

6.  Where,  by  an  agreement  of  the  parties,  the  jury  had  leave,  after 
agreeing  on  their  verdict,  to  seal  the  same  and  separate,  which  was 
done,  and  eleven  of  the  jurors  returned  said  sealed  verdict,  it  waa 
held  to  be  a  waiver  of  all  exceptions  because  of  such  separation. 

•  Woods  V.  Comers  of  Van  Buren,  441. 

6.  As  a  general  verdict  of  guilty  would  be  defective,  so  is  a  general  plea 
of  guilty  indefinite  as  to  the  degree  of  crime  until  ascertained  by 
evidence.  ITCavky  v.  United  States,  486. 

See  Nbw  Tbu.l,  2 ;  ComcoN  Coxtnt,  1 ;  Juiosdigtion,  0 ;  Costs,  4. 

VESTED  RIGHTS. 

1.  Although  the  legislature  has  not  the  power  to  destroy  vested  rights, 
it  can  create  or  augment  them.  Webster  v.  Beid,  4&1, 

USURY. 
See  Intbrsst,  4. 

WAIVER 
See  Appbabakcb,  1,  8,  4,  5,  6,  7;  Kbw  Trial,  4;  Vbbdiot,  5. 

WITNESS. 

1.  The  law  will  not  permit  a  witness  to  be  interrogated  upon  a  collat- 
eral matter  merely  for  the  purpose  of  afterwards  contradicting  such 
immaterial  statements. 

Wau-kon-chaw-neek-kaw  v.  United  States,  882. 

See  Bills  or  ExcHAnaB,   17;   Evidbncb,  5;   Kbw  Tbial,   4; 

.AOBNT,  1. 

WRIT. 
See  Bills  or  ExcbftioiiSi  7. 
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